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COl^STITUTION 


OP  THE 


United  States  of  America 


We,  the  people  of  the  United  States,  in  order  to  form  a  more  per- 
fect union,  establish  justice,  insure  domestic  tranquility,  provide 
for  the  oomiiion  defence,  promote  the  general  welfare,  and  secure 
the  blessings  of  liberty  to  ourselves  and  our  posterity,  do  ordain 
and  establish  this  Constitution  for  the  United  States  of  America. 

ARTICLE  I. 

Section  1.  All  l^islative  powers  herein  granted  shall  be  vest- 
ed in  a  congress  of  the  United  States,  which  shall  consist  of  a  sen- 
ate and  house  of  representatives. 

Sec.  2.  The  house  of  representatives  shall  be  composed  of 
members  chosen  every  second  year  by  the  people  of  the  several 
states,  and  the  electors  in  each  state  shall  have  the  qualifications 
requisite  for  electors  of  the  most  numerous  branch  of  the  state  leg- 
islature. 

No  person  shall  be  a  representative  who  shall  not  have  attained 
lo  the  age  of  twenty-five  years,  and  been  seven  years  a  citizen  of 
the  United  States^  and  who  shall  not,  when  elected,  be  an  inhabitant 
of  that  state  in  which  he  shall  be  chosen. 

Representative  and  direct  taxes  shall  be  apportioned  among  the 
several  states  which  may  be  included  within  this  Union,  according 
to  their  respective  numbers,  which  shall  be  determined  by  add- 
ing to  the  whole  number  of  free  persons,  including  those  bound  to 
service  for  a  term  of  years,  and  including  Indians  not  taxed,  three- 
fifths  of  all  other  persons.  The  actual  enumeration  shall  be  made 
within  tiuree  years  after  the  first  meeting  of  the  Congress  of  the 
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United  States,  and  within  every  subsequent  term  of  ten  years,  in 
such  manner  as  they  shall  by  law  direct.  The  number  of  represen- 
tatives shall  not  exceed  one  for  every  thirty  thousand,  but  each 
state  shall  have  at  least  one  representative ;  and  until  such  enumer- 
ation shall  be  made,  the  state  of  New  Hampshire  shall  be  entitled 
to  choose  three,  Masso/chusetts  eight,  Rhode  Island  and  Providence 
PUmtatkms  one,  Connecticut  five,  New  York  six.  New  Jersey  four, 
Pennsylvania  eight,  Delaware  one,  Maryland  six,  Virffinia  ten. 
North  Carolina  five,  South  Carolina  five,  and  Georgia  three. 

When  vacancies  happen  in  the  representation  of  any  state,  the 
executive  authority  thereof  shall  issue  writs  of  election  to  fill  such 
vacancies. 

The  house  of  representatives  shall  choose  their  speaker  and  other 
officers ;  and  shall  have  the  sole  power  of  impeachment. 

Sec.  3.  The  senate  of  the  United  States  shall  be  composed  of 
two  senators  from  each  state,  chosen  by  the  legislature  thereof,  for 
six  years ;  and  each  senator  shall  have  one  vote. 

Immediately  after  they  shall  be  assembled  in  consequence  of  the 
first  election,  they  shall  be  divided  as  equally  as  may  be  into  the 
three  classes.  The  seats  of  the  senators  of  the  first  class  shall  be 
vacated  at  the  expiration  of  the  second  year,  of  the  second  class  at 
the  expiration  of  the  fourth  year,  and  of  the  third  class  at  the  ex- 
piration of  the  sixth  year,  so  that  one-third  may  be  chosen  every 
second  year,  and  if  vacancies  happen  by  resignation,  or  otherwise, 
during  the  recess  of  the  legislature  of  any  state,  the  executive 
thereof  may  make  temporary  appointments  until  the  next  meeting 
of  the  l^islature,  which  shall  then  fill  such  vacancies. 

No  person  shall  be  a  senator  who  shall  not  have  attained  to  the 
age  of  thirty  years,  and  been  nine  years  a  citizen  of  the  United 
States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of  that 
state  for  which  he  shall  be  chosen. 

The  vice  president  of  the  United  States  shall  be  president  of  the 
senate,  but  shall  have  no  vote,  unless  they  be  equally  divided. 

The  senate  shall  choose  their  other  officers,  and  also  a  president 
pro  tempore,  in  the  absence  of  the  vice  president,  or  when  he  shall 
exercise  the  office  of  president  of  the  United  States. 

The  senate  shall  have  the  sole  power  to  try  all  impeachments. 
When  sitting  for  that  purpose  they  shall  be  on  oath  or  affirmation. 
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When  the  president  of  the  United  States  is  tried,  the  chief  justice 
shall  preside,  and  no  person  shall  be  convicted  without  the  concur- 
rence of  two-thirds  of  the  members  present. 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than 
to  removal  from  office,  and  disqualification  to  hold  and  enjoy  any 
office  of  honor,  trust  or  profit  under  the  United  States ;  but  the 
party  convicted  shall  nevertheless  be  liable  and  subject  to  indict- 
ment, trial,  judgment,  and  punishment,  according  to  law. 

Sec.  4.  The  times,  places,  and  manner  of  holding  elections  for 
senators  and  representatives,  shall  be  prescribed  in  each  state  by  the 
legislature  thereof;  but  the  congress  may  at  any  time  by  law  make 
or  alter  such  r^ulations,  except  as  to  the  places  of  choosing 
senators. 

The  congress  shall  assemble  at  least  once  in  every  year,  and  such 
meeting  shall  be  on  the  first  Monday  in  December,  unless  they 
shaU  by  law  appoint  a  different  day. 

Sec.  5.  Each  house  shall  be  the  judge  of  elections,  returns,  and 
qualifications  of  its  own  members,  and  a  majority  of  each  shall  con- 
stitute a  quorum  to  do  business ;  but  a  smaller  number  may  adjourn 
from  day  to  day,  and  may  be  authorized  to  compel  the  attendance 
of  absent  members,  in  such  manner  and  under  such  penalties  as 
each  house  may  provide. 

Each  house  may  determine  the  rules  of  its  proceedings,  punish 
itH  members  for  disorderly  behavior,  and,  with  the  concurrence  of 
two-thirds,  expel  a  member. 

Each  house  shall  keep  a  journal  of  itB  proceedings,  and  from 
time  to  time  publish  the  same,  excepting  such  parts  as  may  in  their 
judgment  require  secresy ;  and  the  yeas  and  nays  of  the  members  of 
either  house  on  any  question  shall,  at  the  desire  of  one-fifth  of  those 
present,  be  entered  on  the  journal. 

Neither  house,  during  the  session  of  congress,  shall,  without  the 
consent  of  the  other,  adjourn  for  more  than  three  days,  nor  to  any 
other  place  than  that  in  which  the  two  houses  shall  be  sitting. 

Sec.  6.  The  senators  and  representatives  shall  receive  a  com- 
poisation  for  their  services,  to  be  ascertained  by  law,  and  paid  out 
of  the  treasury  of  the  United  States.  They  shall  in  all  cases,  ex- 
cept treason,  felony,  and  breach  of  the  peace,  be  privil^ed  from 
arrest  during  their  attendance  at  the  session  of  their  respective 
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houses^  and  in  going  to  and  returning  from  the  same ;  and  for  any 
speech  or  debate  in  either  house  they  shall  not  be  questioned  in  any 
other  place. 

No  senator  or  representative  shall,  during  the  time  for  which  he 
was  elected,  be  appointed  to  any  civil  office  under  the  authority  of 
the  United  States,  which  shall  have  been  created,  or  the  emolu- 
ments whereof  shall  have  been  increased  during  such  time ;  and  no 
person  holding  any  office  under  the  United  States  shall  be  a  mem- 
ber of  either  house  during  his  continuance  in  office. 

Sec.  7.  All  bills  for  raising  revenue  shall  originate  in  the  house 
of  representatives;  but  the  senate  may  propose  or  concur  with 
amendments  as  on  other  bills. 

Every  bill  which  shall  have  passed  the  house  of  representatives 
and  the  senate,  shall,  before  it  becomes  a  law,  be  presented  to  the 
president  of  the  United  States ;  if  he  approve,  he  shall  sign  it,  but 
if  not  he  shall  return  it,  with  his  objections,  to  that  house  in  which 
it  shall  have  originated,  who  shall  enter  the  objections  at  large  on 
their  journal  and  proceed  to  reconsider  it.  If  after  such  considerar- 
tion  two-thirds  of  that  house  shall  agree  to  pass  the  bill,  it  shall  be 
sent,  together  with  the  objections,  to  the  other  house,  by  which  it 
shall  likewise  be  reconsidered,  and  if  approved  by  two-thirds  of 
that  house,  it  shall  become  a  law.  But  in  all  such  cases  the  votes 
of  both  houses  shall  be  determined  by  yeas  and  nays,  and  the  names 
of  the  persons  voting  for  and  against  the  bill  shall  be  entered  on 
the  journal  of  each  house  respectively.  If  any  bill  shall  not  be  re- 
turned by  the  president  within  ten  days  (Sundays  excepted)  after  it 
shall  have  been  presented  to  him,  the  same  shall  be  a  law,  in  like 
manner  as  if  he  had  signed  it,  unless  the  congress  by  their  adjourn- 
ment prevent  its  return,  in  which  case  it  shall  not  be  a  law. 

Every  order,  resolution,  or  vote,  to  which  the  concurrence  of  the 
senate  and  house  of  representatives  may  be  necessary  (except  on  the 
question  of  adjournment),  shall  be  presented  to  the  president  of  the 
United  States ;  and  before  the  same  shall  take  effect  shall  be  ap- 
proved by  him,  or  being  disapproved  by  him,  shall  be  re-passed  by 
two-thirds  of  the  senate  and  house  of  representatives,  according  to 
the  rules  and  limitations  prescribed  in  the  case  of  a  bill. 

Sec.  8.     The  congress  shall  have  power — 

To  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to  pay  the 
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debts  and  provide  for  the  oommon  defence  and  general  wel^  of 
the  United  States ;  but  all  duties,  imposts,  and  excises  shall  be 
uniform  throughout  the  United  States ; 

To  borrow  money  on  the  credit  of  the  United  States ; 

To  regulate  commerce  with  foreign  nations,  and  among  the  sev- 
eral states,  and  with  the  Indian  tribes ; 

To  establish  an  uniform  rule  of  naturalization,  and  uniform  laws 
on  the  subject  of  bankruptcies  throughout  the  United  States ; 

To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin, 
and  fix  the  standard  of  weights  and  measures  ; 

To  provide  for  the  punishment  of  counterfeiting  the  securities  and 
current  coin  of  the  United  States ; 

To  establish  post  offices  and  post  roads ; 

To  promote  the  progress  of  science  and  useful  arts,  by  securing 
for  limited  times  to  authors  and  inventors  the  exclusive  right  to 
their  respective  writings  and  discoveries ; 

To  constitute  tribunals  inferior  to  the  supreme  court ; 

To  define  and  punish  piracies  and*  felonies  committed  on  the  high 
seas,  and  offences  against  the  law  of  nations ; 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make 
rules  concerning  captures  on  land  and  water ; 

To  raise  and  support  armies,  but  no  appropriation  of  money  to 
that  use  shall  be  for  a  longer  term  than  two  years ; 

To  provide  and  maintain  a  navy ; 

To  make  rules  for  the  government  and  regulation  of  the  land  and 
naval  forces ; 

To  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the 
Union,  suppress  insurrections,  and  repel  invasion ; 

To  provide  for  organizing,  arming,  and  disciplining  the  militia, 
and  for  governing  such  part  of  them  as  may  be  employed  in  the 
service  of  the  United  States,  reserving  to  the  states  respectively  the 
appointment  of  the  officers,  and  the  authority  of  training  the  militia 
according  to  the  discipline  prescribed  by  congress ; 

To  exercise  exclusive  l^islation  in  all  cases  whatsoever,  over  such 
district  (not  exceeding  ten  miles  square)  as  may,  by  session  of  par- 
ticular states  and  the  acceptance  of  congress,  become  the  seat  of  the 
government  of  the  United  States,  and  to  exercise  like  authority  over 
all  places  purchased  by  the  consent  of  the  legislature  of  the  state  in 
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which^the  same  shall  be,  for  the  erection  of  forts,  magazines,  arsen- 
als, dock-yards,  and  other  needful  buildings ;  and 

To  make  all  laws  which  shall  be  necessary  and  proper  for  carry- 
ing into  execution  the  foregoing  powers,  and  all  other  powers  vested 
by  this  constitution  and  government  of  the  United  States,  or  in  any 
department  or  officer  thereof. 

Sec.  9.  The  migration  or  importation  of  such  persons  as  any  of 
the  states  now  existing  shall  think  proper  to  admit,  shall  not  be 
prohibited  by  the  congress  prior  to  the  year  one  thousand  eight 
hundred  and  eight,  but  a  tax  or  duty  may  be  imposed  on  such  im- 
portation, not  exceeding  ten  dollars  for  each  person. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended, 
unless  when  in  cases  of  rebellion  or  invasion,  the  public  safety  may 
require  it. 

No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 

No  preference  shall  be  given  by  any  regulation  of  commerce  or 
revenue  to  the  ports  of  one  state  over  those  of  another;  nor  shall 
vessels  bound  to,  or  from,  one  state,  be  obliged  to  enter,  clear,  or 
pay  duties  in  another. 

No  money  shall  be  drawn  from  the  treasury  but  in  consequence 
of  appropriations  made  by  law;  and  a  regular  statement  and 
account  of  the  receipts  and  expenditures  of  all  public  money  shall 
be  published  from  time  to  time. 

No  title  of  nobility  shall  be  granted  by  the  United  States ;  and 
no  person  holding  any  office  of  profit  or  trust  under  them  shall, 
without  the  consent  of  the  congress,  accept  of  any  present,  emolu- 
ment, office,  or  title,  of  any  kind  whatever,  from  any  king,  prince, 
or  foreign  state. 

Sec.  10.  No  state  shall  enter  into  any  treaty,  alliance,  or  con- 
federation ;  grant  letters  of  marque  and  reprisal ;  coin  money ;  emit 
bills  of  credit ;  make  anything  but  gold  and  silver  coin  a  tender  in 
payment  of  debts ;  pass  any  bill  of  attainder,  ex  post  facto  law,  or 
law  impairing  the  obligation  of  contracts,  or  grant  any  title  of  no- 
bility. 

No  state  shall,  without  the  consent  of  congress,  lay  any  impost^s 
or  duties  on  imports  or  exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws ;  and  the  net  products  of 
all  duties  and  imposts,  laid  by  any  state  on  imports  or  exports,  shall 
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be  for  the  use  of  the  treasmy  of  the  United  States ;  and  all  such 
laws  shall  be  subject  to  .the  revision  and  control  of  congress. 

No  state  shall,  without  the  consent  of  congress,  lay  any  duty  of 
tonnage,  keep  troops  or  ships  of  w^ar  in  time  of  peace,  enter  into  any 
agreement  or  compact  with  another  state,  or  with  a  foreign  power, 
or  engage  in  war  unless  actually  invaded,  or  in  such  imminent  dan- 
ger as  will  not  admit  of  delay. 

ARTICLE  II. 

Sbcttion  1.  The  executive  power  shall  be  vested  in  a  president 
of  the  United  States  of  America.  He  shall  hold  his  office  during 
the  term  of  four  years,  and,  together  with  the  vice  president,  chosen 
for  the  same  term,  be  elected  as  follows  : — 

Each  state  shall  appoint,  in  such  manner  as  the  legislature 
thereof  may  direct,  a  number  of  electors,  equal  to  the  whole  num- 
ber of  senators  and  representatives  to  which  the  state  may  be  enti- 
tled in  the  congress ;  but  no  senator  or  representative,  or  perHon 
holding  an  office  of  trust  or  profit  under  the  United  States  shall  be 
appointed  an  elector. 

[♦The  electors  shall  meet  in  their  respective  states,  and  vote  by 
ballot  for  two  persons,  of  whom  one,  at  least,  shall  not  be  an  inhab- 
itant of  the  same  state  with  themselves.  And  they  shall  make  a 
list  of  all  the  persons  voted  for,  and  of  the  number  of  votes  for 
eaeh ;  wfaidi  li^t  they  shall  sign  and  certify,  and  transmit  Healed  to 
the  seat  of  the  government  of  the  United  States,  directed  to  the 
preadent  of  the  senate.  The  president  of  the  senate  shall,  in  the 
prfsvBce  of  the  senate  and  house  of  representatives,  open  all  the  cer- 
tificates, and  the  votes  shall  then  be  counted.  The  person  having 
the  f[rfatt£t  number  of  votes  shall  be  the  president,  if  such  number 
be  a  voayxTtv  of  the  whole  number  of  electors  appointed ;  and  if 
tlx9«  be  more  than  one  who  have  such  a  m^ority,  and  have  an 
H^xal  number  of  votes,  then  the  house  of  representatives  shall 
immediately  choose  by  ballot  one  of  them  for  president.  But  in 
fhfjftsn^  the  preadent  the  vote  shall  be  taken  by  states,  the  repre- 
■  iiiiriHi  firm  each  state  having  one  vote ;  a  quorum  for  this  pur- 
fKjBt  dboll  eoDsist  of  a  member  or  nmnbers  from  two-thirds  of  the 
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states,  and  a  majority  of  all  the  states  shall  be  necessary  to  a  choice. 
In  every  case,  after  the  choice  of  president. the  person  having  the 
greatest  number  of  votes  of  the  electors  shall  be  the  vice  president. 
But  if  there  should  remain  two  or  more  who  have  equal  votes,  the 
senate  shall  choose  from  them  by  ballot  the  vice  president.] 

The  congress  may  determine  the  time  of  choosing  the  electors, 
and  the  day  on  which  they  shall  give  their  votes ;  which  day  shall 
be  the  same  throughout  the  United  States. 

No  person  except  a  natural  born  citizen,  or  a  citizen  of  the 
United  States  at  the  time  of  the  adoption  of  this  constitution,  shall 
be  eligible  to  the  office  of  president ;  neither  shall  any  person  be 
eligible  to  that  office  who  shall  not  have  attained  to  the  age  of 
thirty-five  years,  and  been  fourteen  years  a  resident  within  the 
United  States. 

In  case  of  the  removal  of  the  president  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge  the  powers  and  duties 
of  the  said  office,  the  same  shall  devolve  on  the  vice  president,  and 
the  congress  may  by  law  provide  for  the  case  of  removal,  death, 
resignation,  or  inability,  both  of  the  president  and  vicie  president, 
declaring  what  officer  shall  then  act  as  president,  and  such  offitM?r 
shall  act  accordingly,  until  the  disability  be  removed,  or  a  president 
shall  be  elected. 

The  president  shall,  at  stated  times,  receive  for  his  services  a  com- 
pensation, which  shall  neither  be  increased  or  diminished  during  the 
period  for  which  he  shall  have  been  elwted,  and  he  shall  not  re- 
ceive within  that  period  any  other  emolument  from  the  United 
States,  or  any  of  them. 

Before  he  enter  on  the  execution  of  his  officx),  he  shall  take  the 
following  oath  or  affirmation : 

"  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute 
the  office  of  president  of  the  United  States,  and  will,  to  the  best  of 
my  ability,  preserve,  protect,  and  defend  the  constitution  of  the 
United  States." 

Sec.  2.  The  president  shall  be  commander-in-chief  of  the  army 
and  navy  of  the  United  States,  and  of  the  militia  of  the  several 
states  when  called  into  the  actual  service  of  the  United  States ;  he 
may  require  the  opinion  in  writing  of  the  principal  officer  in  each 
of  the  executive  departments,  upon  any  subject  relating  to  the  duties 
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of  their  respective  offices^  and  he  shall  have  the  power  to  grant  re- 
prieves and  pardons  for  offences  against  the  United  States,  except  in 
cases  of  impeachment. 

He  shall  have  power,  by  and  with  the  advice  and  consent  of 
the  senate,  to  make  treaties,  provided  two-thirds  of  the  senate  pres- 
ent concur ;  and  he  shall  nominate,  and  by  and  with  the  advice  and 
consent  of  the  senate,  shall  appoint  ambassadors,  other  public  min- 
ist^s  and  consuls,  judges  of  the  supreme  court,  and  all  other  offi- 
cers of  the  United  States,  whose  appointments  are  not  herein  other- 
wise provided  for,  and  which  shall  be  established  by  law ;  but  the 
congress  may  by  law  vest  the  appointment  of  such  inferior  officers 
as  they  think  proper  in  the  president  alone,  in  the  courts  of  law,  or 
in  the  heads  of  departments. 

The  president  shall  have  power  to  fill  up  all  vacancies  that  may 
happen  during  the  recess  of  the  senate,  by  granting  commissions, 
which  shall  expire  at  the  end  of  their  next  session. 

Sec.  3.  He  shall  from  time  to  time  give  to  the  congress  such 
information  of  the  state  of  the  Union,  and  recommend  to  their  con- 
sideration such  measures  as  he  shall  judge  necessary  and  expedient ; 
he  may,  on  extraordinary  occasions,  convene  both  houses,  or  either 
of  them,  and  in  case  of  disagreement  between  them  with  respect  to 
the  time  of  adjournment,  he  may  adjourn  them  to  such  time  as  he 
shall  think  proper ;  he  shall  receive  ambassadors  and  other  public 
ministers ;  he  shall  take  care  that  the  laws  are  faithfully  executed, 
and  shall  commission  all  the  officers  of  the  States. 

Sec.  4.  The  president,  vice  president,  and  all  civil  officers  of 
the  United  States,  shall  be  removed  from  office  on  impeachment  for 
and  conviction  of  treason,  bribery,  or  other  high  crimes  and  misde- 
meanors. 

ARTICLE  III. 

Section  1.  The  judicial  power  of  the  United  States  shall  be 
vested  in  one  supreme  court,  and  such  inferior  courts  as  the  con- 
gress may  from  time  to  time  ordain  and  establish.  The  judges,  both 
of  the  supreme  and  inferior  courts,  shall  hold  their  office  during 
good  behavior,  and  shall,  at  stated  times,  receive  for  their  services 
a  compensation  which  shall  not  be  diminished  during  their  continu- 
ance in  office. 
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Sec.  2.  The  judicial  power  shall  extend  to  all  cases,  in  law  and 
equity,  arising  under  this  constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be  made,  under  their 
authority ;  to  all  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls ;  to  all  cases  of  admiralty  and  maritime  jurisdiction ; 
to  controversies  to  which  the  United  States  shall  be  a  party ;  to  con- 
troversies between  two  or  more  states ;  [*between  a  state  and  citi- 
asens  of  another  state ;]  between  citizens  of  different  states ;  between 
citizens  of  the  same  state  claiming  lands  under  grants  of  different 
states,  and  between  a  state  or  the  citizens  thereof,  and  foreign  states, 
citizens,  or  subjects. 

In  all  cases  affecting  ambassadors,  other  public  ministers,  and 
consuls,  and  those  in  which  a  state  shall  be  a  party,  the  supreme 
court  shall  have  original  jurisdiction.  In  all  the  other  cases  before 
mentioned,  the  supreme  court  shall  have  appellate  jurisdiction  both 
as  to  law  and  fact,  with  such  exceptions  and  under  such  r^ulations 
as  the  congress  may  make. 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury ;  and  such  trial  shall  be  held  in  the  state  where  the  said 
crimes  shall  have  been  committed ;  but  when  not  committed  within 
any  state,  the  trial  shall  be  at  such  place  or  places  as  the  congress 
may  by  law  have  directed. 

Sec.  3.  Treason  against  the  United  States  shall  consist  only  in 
levying  war  against  them,  or  in  adhering  to  their  enemies,  giving 
them  aid  and  comfort.  No  person  shall  be  convicted  of  treason 
unless  on  the  testimony  of  two  witnesses  to  the  same  overt  act,  or 
on  confession  in  open  court. 

The  congress  shall  have  power  to  declare  the  punishment  of  trea- 
son, but  no  attainder  of  treason  shall  work  corruption  of  blood  or 
forfeiture,  except  during  the  life  of  the  person  attainted. 

ARTICLE  IV. 

Section  1.  Full  faith  and  credit  shall  be  given  in  each  state  to 
the  public  acts,  records,  and  judicial  proceedings  of  every  other 
state.  And  the  congress  may  by  general  laws  prescribe  the  manner 
in  which  such  acts,  records,  and  proceedings  shall  be  proved,  and 
the  effect  thereof. 

•Annulled.   See  11th  Amendment. 
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Sec.  2.  The  citizens  of  each  state  shall  be  entitled  to  all  priv- 
ileges and  immunities  of  citizens  in  the  several  states. 

A  person  charged  in  any  state  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice,  and  be  found  in  another  state, 
shall,  on  demand  of  the  executive  authority  of  the  state  from  which 
he  fled,  be  delivered  up,  to  be  removed  to  the  state  having  jurisdic- 
tion of  the  crime. 

Xo  person  held  to  service  or  labor  in  one  state  under  the  laws 
thereof,  escaping  to  another,  shall,  in  consequence  of  any  law  or 
r^ulation  therein,  be  discharged  from  such  service  or  labor,  but 
shall  be  delivered  up  on  claim  of  the  party  to  whom  such  service  or 
labor  may  be  due. 

Sec.  3.  New  states  may  be  admitted  by  the  congress  into  this 
Union  ;  but  no  new  state  shall  be  formed  or  erected  within  the 
jurisdiction  of  any  other  state ;  nor  any  state  be  formed  by  the  junc- 
tion of  two  or  more  states,  or  parts  of  states,  without  the  consent  of 
the  l^islatures  of  the  states  concerned,  as  well  as  of  the  congress. 

The  congress  shall  have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property  be- 
longing to  the  United  States ;  and  nothing  in  this  constitution  shall 
be  so  construed  as  to  prejudice  any  claims  of  the  United  States,  or  of 
any  particular  state. 

Sec.  4.  The  United  States  shall  guarantee  to  every  state  in  this 
Union  a  republican  form  of  government,  and  shall  protect  each  of 
them  from  invasion ;  and  on  application  of  the  legislature,  or  of 
the  executive  (when  the  legislature  cannot  be  convened),  against 
domestic  violence. 

ARTICLE  V. 

The  congress,  whenever  two-thirds  of  both  houses  shall  deem  it 
necessary,  shall  propose  amendments  to  this  constitution,  or,  on  the 
application  of  the  l^islatures  of  two-thirds  of  the  several  states, 
shall  call  a  convention  for  proposing  amendments,  which,  in  either 
case,  shall  be  valid  to  all  intents  and  purposes,  as  part  of  this  con- 
stitation,  when  ratified  by  the  l^islatures  of  three-fourths  of  the 
several  states,  or  by  conventions  in  three-fourths  thereof,  as  one  or 
the  other  mode  of  ratification  may  be  proposed  by  the  congress  j 
provided  that  no  amendment  which  may  be  made  prior  to  the  year 
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one  thousand  eight  hundred  and  eight  shall  in  any  manner  affect 
the  first  and  fourth  clauses  in  the  ninth  section  of  the  first  article ; 
and  that  no  state,  without  its  consent,  shall  be  deprived  of  its  equal 
sufirage  in  the  senate. 

ARTICLE  VI. 

All  debts  contracted  and  engagements  entered  into,  before  the 
adoption  of  this  constitution,  shall  be  as  valid  against  the  United 
States  under  this  constitution  as  under  the  confederation. 

This  constitution,  and  the  laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof,  and  all  treaties  made,  or  which  shall 
be  made,  under  the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land ;  and  the  judges  in  every  state  shall  be 
bound  thereby,  anything  in  the  constitution  or  laws  of  any  state  to 
the  contrary  notwithstanding.  * 

The  senators  and  representatives  before  mentioned,  and  the  mem- 
bers of  the  several  state  l^islatures,  and  all  executive  and  judicial 
officers,  both  of  the  United  States  and  of  the  several  states,  shall  be 
bound  by  oath  or  affirmation  to  support  this  constitution ;  but  no 
religious  test  shall  ever  be  required  as  a  qualification  to  any  office  or 
public  trust  under  the  United  States. 

ARTICLE  VII. 

The  ratification  of  the  conventions  of  nine  states  shall  be  sufficient 
for  the  establishment  of  this  constitution  between  the  states  so  rati- 
fying the  same. 


AMENDMENTS 


TO  THE 


COliJSTITUTION  OF  THE  UNITED  STATES. 


ARTICLE  I. 


Congress  shall  make  no  laws  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof;  or  abridging  the 
freedom  of  speech,  or  of  the  press ;  or  the  right  of  the  people 
peaceably  to  assemble,  and  to  petition  the  government  for  a  redress 
of  grievances. 

ARTICLE  11. 

A  well  regulated  militia  being  necessary  to  the  secmrity  of  a  free 
state,  the  right  of  the  people  to  keep  and  bear  arms  shall  not  be 


ARTICLE  III. 

No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house 
-without  the  oonset  of  the  owner,  nor  in  time  of  war  but  in  a  man- 
ner to  be  prescribed  by  law. 

ARTICLE  IV. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers  and  effects,  against  unreasonable  searches  and  seizures,  shall 
not  be  violated,  and  no  warrant  shall  issue  but  upon  probable  cause, 
supported  by  oath  or  affirmation,  and  particularly  describing  the 
place  to  be  searched,  and  the  persons  or  things  to  be  seized. 

ARTICLE  V. 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise  in- 
famous crime,  unless  on  a  presentment  or  indictment  of  a  grand 
jury,  except  in  cases  arising  in  the  land  and  naval  forces,  or  in  th6 
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militia  when  in  actual  service  in  time  of  war  or  public  danger,  nor 
shall  any  person  be  subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb ;  nor  shall  be  compelled  in  any  criminal 
case  to  be  witness  against  himself,  nor  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law ;  nor  shall  private  property 
be  taken  for  public  use  without  just  compensation. 

ARTICLE  VI. 

In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial  by  an  impartial  jury  of  the  state  and  district 
wherein  the  crime  shall  have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law,  and  to  be  informed  of  the 
nature  and  cause  of  the  accusation  ;  to  be  confronted  with  the  w^it- 
nesses  against  him  ;  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor,  and  to  have  the  assistance  of  counsel  for  his 
defense. 

ARTICLE  VII. 

In  suits  at  common  law,  where  the  value  at  controversy  shall  ex- 
ceed twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved, 
and  no  fact  tried  by  jury  shall  be  otherwise  re-examined  by  any 
court  of  the  United  States  than  according  to  the  rules  of  the  com- 
mon law. 

ARTICLE  VIII. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed, 
nor  cmel  and  unusual  punishments  inflicted. 

ARTICLE  IX. 

The  enumeration,  in  the  constitution,  of  certain  rights,  shall  not 
be  construed  to  deny  or  disparage  others  retained  by  the  people. 

ARTICLE  X. 

The  powers  not  del^ated  to  the  United  States  by  the  constitution, 
nor  prohibited  by  it  to  the  states,  are  reserved  to  the  states  respect- 
ively, or  to  the  people. 
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ARTICLE  XI. 

The  judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity  commenced  or  prosecuted  against 
ODe  of  the  United  States  by  citizens  of  another  state,  or  by  citizens 
or  subjects  of  any  foreign  state. 

ARTICLE  XII. 

The  electors  shall  meet  in  their  respective  states,  and  vote  by  bal- 
lot for  president  and  vice  president,  one  of  whom  at  least  shall  not 
be  an  inhabitant  of  the  same  state  with  themselves ;  they  shall 
Dame  in  their  ballots  the  person  voted  for  as  president,  and  in 
distinct  ballots  the  person  voted  for  as  vice  president,  and  they 
shall  make  distinct  lists  of  all  persons  voted  for  as  president,  and 
of  all  persons  voted  for  as  vice  president,  and  of  the  number  of 
votes  for  each,  which  list  they  shall  sign  and  certify,  and  trans- 
mit, sealed,  to  the  seat  of  the  government  of  the  United  States, 
directed  to  the  president  of  the  senate ;  the  president  of  the  senate 
shall,  in  the  presence  of  the  senate  and  house  of  representatives, 
open  all  the  certificates,  and  the  votes  shall  then  be  counted ;  the 
person  having  the  greatest  number  of  votes  for  president  shall  be 
the  president,  if  such  number  be  a  majority  of  the  whole  nupiber 
of  electors  appointed ;  and  if  no  person  have  such  majority,  then 
from  the  persons  having  the  highest  numbers,  not  exceeding  three, 
on  the  list  of  those  voted  for  as  president,  the  house  of  representa- 
tives shall  choose  immediately,  by  ballot,  the  president.  But  in 
choosing  the  president  the  votes  shall  be  taken  by  states,  the  repre- 
sentation from  each  state  having  one  vote ;  a  quorum  for  this  pur- 
pose shall  consist  of  a  member  or  members  from  two-thirds  of  the 
states,  and  a  majority  of  all  the  states  shall  b»  necessary  to  a  choice. 
And  if  the  house  of  representatives  shall  not  choose  a  president 
whenever  the  right  of  choice  shall  devolve  upon  them,  before  the 
fourth  day  of  March  next  following,  then  the  vice  president  shall 
act  as  president,  as  in  the  case  of  the  death  or  other  unconstitutional 
disability  of  the  president. 

The  person  having  the  greatest  number  of  votes  as  vice  president 
shall  be  the  vice  president,  if  such  number  be  a  majority  of  the 
whole  number  of  electors  appointed;  and  if  no  person  have  a 
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majority,  then  from  the  two  highest  numbers  on  the  list  the  senate 
shall  choose  the  vioe  president ;  a  quorum  for  the  purpose  shall  con- 
sist of  two-thirds  of  the  whole  number  of  senators,  and  a  majority 
of  the  whole  number  shall  be  necessary  to  a  choice.  But  no  person 
constitutionally  ineligible  to  the  office  of  president  shall  be  eligible 
to  that  of  vice  president  of  the  United  States. 

ARTICLE  XIII. 

Section  1.  Neither  slavery  nor  involuntary  servitude,  except 
as  a  punishment  for  crime,  whereof  the  party  shall  have  been  duly 
convicted,  shall  exist  within  the  United  States,  or  any  place  subject 
to  their  jurisdiction. 

Sec.  2.  Congress  shall  have  power  to  enforce  this  article  by  ap- 
propriate legislation. 

article  XIV. 

Section  1.  All  persons  bom  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States,  and  of  the  state  wherein  they  reside.  No  state  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States ;  nor  shall  any  state  deprive  any 
person  of  life,  liberty  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws. 

Sec.  2.  Representatives  shall  be  apportioned  among  the  several 
states  according  to  their  respective  numbers,  counting  the  whole 
number  of  persons  in  each  state,  excluding  Indians  not  taxed.  But 
when  the  right  to  vote  at  any  election  for  the  choice  of  electors  for 
president  and  vice  p^ident  of  the  United  States,  representatives  in 
congress,  the  executive  and  judicial  officers  of  a  state,  or  the  mem- 
bers of  the  legislature  therof,  is  denied  to  any  of  tlie  male  inhabit- 
ants of  such  state,  being  twenty-one  years  of  age,  and  citizens  of 
the  United  States,  or  in  any  way  abridged,  except  for  participation 
in  rebellion  or  other  crime,  the  basis  of  representation  therein  shall 
be  reduced  in  the  proportion  which  the  number  of  such  male  citi- 
zens shall  bear  to  the  whole  number  of  citizens  twenty-one  years  of 
age  in  such  state. 
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Sec.  3.  No  person  shall  be  a  senator  or  representative  in  oon- 
greaSy  or  elector  of  president  and  vice  president,  or  hold  any  office, 
civil  or  military,  under  the  United  States,  or  under  any  state,  who, 
having  previously  taken  an  oath  as  a  member  of  congress,  or  as  an 
officer  of  the  United  States,  or  as  a  member  of  any  state  legislature, 
or  as  an  executive  or  judicial  officer  of  any  state,  to  support  the 
constitution  of  the  United  States,  shall  have  engaged  in  insurrection 
or  rebellion  against  the  same,  or  given  aid  or  comfort  to  the  enemies 
thereof.  But  congress  may,  by  a  vote  of  two-thirds  of  each  house, 
remove  such  disability. 

Sec.  4.  The  validity  of  the  public  debt  of  the  United  States, 
authorized  by  law,  including  the  debts  incurred  for  payment  of 
pension  and  bounties  for  services  in  suppressing  insurrection  or 
rdt^llion,  shall  not  be  questioned.  But  neither  the  United  States 
nor  any  state  shall  assume  or  pay  any  debt  or  obligation  incurred  in 
aid  of  insurrection  or  rebellion  against  the  United  States,  or  any 
claim  for  the  loss  or  emancipation  of  any  slave,  but  all  such  debts, 
obligations  and  claims,  shall  held  illegal  and  void. 

Sec.  5.  That  congress  shall  have  power  to  enforce,  by  appropri- 
ate l^islation,  the  provisions  of  this  article. 

ARTICLE  XV. 

SficnoN  1.  The  right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United  States,  or  by  any 
state,  on  account  of  race,  color,  or  previous  condition  of  servitude. 

Sec.  2.  Congress  shall  have  power  to  enforce  this  article  by  ap- 
propriate l^^slation. 


ORGANIC  ACT 


OP  THE 


Territory  of  Montana 


(Public,  No.  76.) 


AN  ACT  to  provide  a  temporary  government  for  the  Territory  of  Montana. 

Be  U  enacted  by  the  Senate  and  Hovse  of  Reprefientativeg  of  the 
United  Stales  of  America,  in  Ckmgresa  assembled: 

That  all  that  part  of  the  territory  of  the  United  States  included 
within  the  limits,  to-wit :  Commencing  at  a  point  formed  by  the 
intersection  of  the  twenty-seventh  degree  of  longitude  west  from 
Washington  with  the  forty-fifth  d^ree  of  north  latitude ;  thence 
due  west  on  said  forty-fifth  d^ree  of  latitude  to  a  point  formed  by- 
its  intersection  with  the  thirty-fourth  degree  of  longitude  west  from 
Washington  ;  thence  due  south  along  the  said  thirty-fourth  degree 
of  longitude  to  its  intersection  with  the  forty-fourth  d^ree  and 
thirty  minutes  of  north  latitude ;  thence  due  west  along  said  forty- 
fourth  degree  and  thirty  minutes  of  north  latitude  to  a  point  formed 
by  its  intersection  with  the  crest  of  the  Rocky  Mountains ;  thence 
following  the  crest  of  the  Bocks  Mountains  northward  till  its  inter- 
section with  the  Bitter  Root  Mountains ;  thence  northward  along 
the  crest  of  said  Bitter  Root  Mountains  to  its  intersection  with  the 
thirty-ninth  degree  of  longitude  west  from  Washington;  thence 
along  said  thirty-ninth  degree  of  longitude  northward  to  the  bound- 
ary line  of  the  British  Possessions ;  thence  eastward  along  said 
boundary  line  to  the  twenty-seventh  degree  of  longitude  west  from 
Washingtx)n ;  thence  southward  along  said  twenty-seventh  d^ree  of 
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longitude  to  the  place  of  banning,  be,  and  the  same  is  hereby, 
created  into  a  temporary  government  by  the  name  of  the  Territory 
of  Montana :  Provided,  That  nothing  in  this  act  contained  shall 
be  construed  to  inhibit  the  government  of  the  United  States  from 
dividing  said  territory  or  changing  its  boundaries  in  such  manner 
and  at  such  times  as  congress  shall  deem  convenient  and  proper,  or 
from  attaching  any  portion  of  said  territory  to  any  other  state  or 
territory  of  the  United  States :  Provided,  further,  That  nothing  in 
this  act  contained  shall  be  construed  to  impair  the  rights  of  person  or 
property  now  pertaining  to  the  Indians  in  said  territory  so  long  as 
such  rights  shall  remain  unextinguished  by  treaty  between  the  United 
States  and  such  Indians,  or  to  include  any  territory  which  by  treaty 
with  any  Indian  tribes  is  not,  without  the  consent  of  said  tribe,  to 
be  included  within  the  territorial  limits  or  jurisdiction  of  any  state 
or  territory ;  but  all  such  territory  shall  be  excepted  out  of  the 
boundaries,  and  constitute  no  part  of  the  territory  of  Montana,  until 
said  tribe  shall  signify  their  assent  to  the  president  of  the  United 
States  to  be  included  within  said  territory,  or  to  a£fect  the  authority 
of  the  government  of  the  United  States  to  make  any  r^ulations 
respecting  such  Indians,  their  lands,  property  or  other  rights,  by 
treaty,  law,  or  otherwise,  which  it  would  have  been  competent  for 
the  government  to  make  if  this  act  had  never  passed. 

Sec.  2,  And  be  U  further  enadedy  That  the  executive  power  and 
authority  in  and  over  said  territory  of  Montana  shall  be  vested  in  a 
governor,  who  shall  hold  his  office  for  four  years,  and  until  his  suc- 
cessor shall  be  appointed  and  qualified,  unless  sooner  removed  by 
the  president  of  the  United  States.  The  governor  shall  reside 
within  said  territory  and  shall  be  commander  in  chief  of  the  militia 
and  superintendent  of  Indian  affairs  thereof.  He  may  grant  par- 
dons  and  respites  for  ofienses  against  the  laws  of  said  territory,  and 
reprieve  for  offenses  against  the  laws  of  the  United  States,  until  the 
decision  of  the  president  of  the  United  States  can  be  made  known 
thereon  ;  he  shall  conuuission  all  officers  who  shall  be  appointed  to 
oflBce  under  the  laws  of  said  territory,  and  shall  take  care  that  the 
laws  be  faithfully  executed. 

Sec.  3.  And  be  it  further  enacted.  That  there  shall  be  a  secretary 
of  said  territory,  who  shall  reside  therein  and  hold  his  office  for 
four  years,  unless  sooner  removed  by  the  president  of  the  United 
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States ;  he  shall  record  and  preserve  all  laws  and  proceedings  of  the 
legislative  assembly  hereinafter  constituted,  and  all  the  acts  and 
proceedings  of  the  governor  in  his  executive  department ;  he  shall 
transmit  one  copy  of  the  laws  and  journals  of  the  legislative  assem- 
bly, within  thirty  days  after  the  end  of  each  session,  and  one  copy 
of  the  executive  proceedings  and  official  correspondence,  semi-annu- 
ally, on  the  first  days  of  January  and  July  in  each  year,  to  the 
president  of  the  United  States,  and  two  cx>pies  of  the  laws  to  the 
president  of  the  senate  and  to  the  speaker  of  the  house  of  repre- 
sentatives, for  the  use  of  congress.  And  in  case  of  the  death,  re- 
moval, resignation,  or  absence  of  the  governor  from  the  territory, 
the  secretary  shall  be,  and  he  is  hereby,  authorized  and  required  to 
execute  and  perform  all  the  powers  and  duties  of  the  governor 
during  such  vacancy  or  absence,  or  until  another  governor  shall  be 
duly  appointed  and  qualified  to  fill  such  vacancy. 

Sec.  4.  And  be  it  further  enadedy  That  the  legislative  power 
and  authority  of  the  said  territory  shall  be  vested  in  the  governor 
and  a  l^islative  assembly.  The  l^islative  assembly  shall  consist  of 
a  council  and  house  of  representatives.  The  council  shall  consist 
of  seven  members  having  the  qualifications  of  voters,  as  hereinafter 
prescribed,  whose  term  of  service  shall  continue  two  years.  The 
house  of  representatives  shall,  at  its  first  session,  consist  of  thirteen' 
members,  possessing  the  some  qualifications  as  prescribed  for  the 
members  of  the  council,  and  whose  term  of  service  shall  continue 
one  year.  The  number  of  representatives  may  be  increased  by  the 
l^islative  assembly,  from  time  to  time,  to  twenty-six,  in  proportion 
to  the  increase  of  qualified  voters ;  and  the  cotmcil,  in  like  manner, 
to  thirteen.  An  apportionment  shall  be  made,  as  nearly  equal  as 
practicable,  among  the  several  counties  or  districts  for  the  election 
of  the  council  and  representatives,  giving  to  each  section  of  the 
territory  representation  in  the  ratio  of  its  qualified  voters  as  nearly 
as  may  be.  And  the  members  of  the  council  and  of  the  house  of 
representatives  shall  reside  in,  and  be  inhabitants  of,  the  district,  or 
county,  or  counties,  for  which  they  may  be  elected,  respectively. 
Previous  to  the  first  election,  the  governor  shall  cause  a  census  or 
enumeration  of  the  inhabitants  and  qualified  voters  of  the  several 
counties  and  districts  of  the  territory  to  be  taken  by  such  persons 
and  in  such  mode  as  the  governor  shall  designate  and  appoint,  and 


TERRITORY  OP  MONTANA.  21 

the  person  so  appointed  shall  receive  a  reasonable  compensation 
therefor.  And  the  first  election  shall  be  held  at  such  time  and 
places,  and  be  conducted  in  such  manner,  both  as  to  the  persons  who 
sdiall  superintend  such  election  and  the  returns  thereof,  as  the  gov- 
ernor shall  appoint  and  direct ;  and  he  shall  at  the  same  time  de- 
clare the  number  of  members  of  the  council  and  house  of  repre- 
sentatives to  which  each  of  the  counties  or  districts  shall  be  entitled 
ander  this  act.  The  persons  having  the  highest  number  of  legal 
votes  in  each  of  said  council  districts,  respectively,  for  members  of 
the  council,  sliall  be  declared  by  the  governor  to  be  duly  elected  to 
the  council ;  and  the  persons  having  the  highest  number  of  l^al 
votes  for  the  house  of  representatives  in  each  of  said  representative 
districts,  respectively,  shall  be  declared  by  the  governor  to  be  duly 
elected  members  of  said  house :  Provided^  That  in  case  two  or 
more  persons  voted  for  shall  have  an  equal  number  of  votes,  and  in 
case  a  vacancy  shall  otherwise  occur  in  either  branch  of  the  legisla- 
tive assembly,  the  governor  shall  order  a  new  election.  And  the 
persons  thus  elected  to  the  legislative  assembly  shall  meet  at  such 
place  and  on  such  day  bs  the  governor  shall  appoint ;  but  there- 
after the  time,  place  and  manner  of  holding  and  conducting  all 
elections  by  the  people,  and  the  apportioning  the  representation  in 
the  several  counties  or  districts  to  the  council  and  house  of  repre- 
sentatives, according  to  the  number  of  qualified  voters,  shall  be  pre- 
smbed  by  law,  as  well  as  the  day  of  commencement  of  the  regular 
sessions  of  the  legislative  assembly :  Provided,  That  no  session  in 
any  one  year  shall  exceed  the  term  of  forty  days,  except  the  first 
session,  which  may  continue  sixty  days. 

Sec.  5.  And  be  U  further  enacted,  That  all  citizens  of  the  United 
States,  and  those  who  have  declared  their  intention  to  become  such, 
and  who  are  otherwise  described  and  qualified  under  the  fifth  sec- 
tion of  the  act  of  congress  providing  for  a  temporary  government 
for  the  territory  of  Idaho,  approved  March  third,  eighteen  hundred 
and  sixty-three,  shall  be  entitled  to  vote  at  said  first  election,  and 
shall  be  eligible  to  any  office  within  the  said  territory ;  but  the 
qualifications  of  voters,  and  of  holding  office,  at  all  subsequent  eleo- 
tioas,  shall  be  such  as  shall  be  prescribed  by  the  legislative  assembly. 

Sec.  6.  And  be  U  further  enacted^  That  the  legislative  power  of 
the  territory  shall  extend  to  all  rightful  subjects  of  legislation  oon- 
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sistent  with  the  constitution  of  the  United  States  and  the  provisions 
of  this  act ;  but  no  law  shall  be  passed  interfering  with  the  primary 
disposal  of  the  soil ;  no  tax  shall  be  imposed  upon  the  property  of 
the  United  States,  nor  shall  the  lands  or  other  property  of  non- 
resident*^ be  taxed  higher  than  the  lands  or  other  proj^erty  of  resi- 
dents. Each  bill  which  shall  have  passed  the  council  and  house  of 
representatives  of  the  said  territory,  shall,  before  it  becomes  a  law, 
be  presented  to  the  governor  of  the  territory.  If  he  approve,  he 
shall  sign  it ;  but  if  not,  he  shall  return  it,  with  his  objections,  to 
the  house  in  which  it  originated,  who  shall  enter  the  objections  at 
large  upon  their  journal,  and  proceed  to  reconsider  it.  If,  after 
such  reconsideration,  two-thirds  of  that  house  shall  agree  to  pass  the 
bill,  it  shall  be  sent,  together  with  the  objections,  to  the  other  house, 
by  which  it  shall  likewise  be  reconsidered ;  and  if  approved  by 
two-thirds  of  that  house,  it  shall  become  a  law.  But  in  all  such 
cases  the  votes  of  such  houses  shall  be  determined  by  yeas  and  nays, 
to  be  entered  on  the  journals  of  each  house,  respectively.  If  any 
bill  shall  not  1x3  returned  by  the  governor  within  three  days  (Sun- 
days excepted)  after  it  shall  have  been  presented  to  him,  the  same 
shall  be  a  law,  in  like  manner  as  if  he  had  signed  it,  unless  the 
assenibly,  by  adjournment,  prevent  its  return,  in  which  case  it  shall 
not  be  a  law :  Provided,  That  whereas  slavery  is  prohibited  in  said 
territory  by  act  of  congress  of  June  nineteenth,  eighteen  hundred 
and  sixty-two,  nothing  herein  contained  shall  be  construed  to  au- 
thorize or  permit  its  existence  therein. 

Sec.  7.  And  be  U  further  enacted,  That  all  township,  district, 
and  county  officers,  not  herein  otherwise  provided  for,  shall  be  aj>- 
pointed  or  elected  as  the  case  may  be,  in  such  manner  as  shall  be 
provided  by  the  governor  and  legislative  assembly  of  the  territory 
of  Montana.  The  governor  shall  nominate,  and,  by  and  with  the 
advice  and  consent  of  the  legislative  council,  appoint  all  officers  not 
herein  otherwise  provided  for,  and  in  the  first  instance  the  governor 
alone  may  ai)point  all  said  officers,  who  shall  hold  their  offices  until 
the  end  of  the  first  session  of  the  legislative  assembly,  and  shall  lay 
off  the  necessary  districts  for  the  members  of  the  council  and  house 
of  representatives  and  all  other  officers. 

Sec.  8.  And  be  it  further  enacted,  That  no  member  of  the  legis- 
lative assembly  shall  hold  or  be  appointed  to  any  office  which  shall 
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have  been  created,  or  the  salary  or  emoluments  of  which  shall  have 
been  increased  while  he  was  a  member,  during  the  term  for  which 
he  was  elected,  and  for  one  year  after  the  expiration  of  such  term ; 
but  this  restriction  shall  not  be  applicable  to  members  of  the  first 
Illative  assembly.  And  no  person  holding  a  commission  or  ap- 
pointment under  the  United  States,  except  postmasters,  shall  be  a 
member  of  the  l^islative  assembly ;  or  shall  hold  any  oflSoe  under 
the  government  of  said  territory. 

Sec.  9.  And  be  it  further  encustedy  That  the  judicial  power  of 
said  territory  shall  be  vested  in  a  supreme  court,  district  courts,  pro- 
bate courts,  and  in  justices  of  the  peace.  The  supreme  court  shall 
consist  of  a  chief  justice  and  two  associate  justices,  any  two  of  whom 
shall  constitute  a  quorum,  and  who  shall  hold  a  term  at  the  seat  of 
government  of  said  territory  annually ;  and  they  shall  hold  their 
offices  during  the  period  of  four  years,  and  until  their  successors 
shall  be  appointed  and  qualified.  The  said  territory  shall  be  divided 
into  three  judicial  districts,  and  a  district  court  shall  be  held  in  each 
of  said  districts  by  one  of  the  justices  of  the  supreme  court,  at  such 
times  and  places  as  may  be  prescribed  by  law ;  and  the  said  judges 
shall,  after  their  appointments,  respectively  reside  in  the  districts 
which  shall  be  assigned  them.  The  jurisdiction  of  the  several 
courts  herein  provided  for,  both  appellate  and  original,  and  that  of 
the  probate  courts  and  of  justices  of  the  peaee,  shall  be  limited  by  law : 
Prmded,  That  justices  of  the  peace  shall  not  have  jurisdiction  of 
any  niatter  in  controversy  when  the  title  of  land  may  be  in  dispute, 
or  where  the  debt  or  sum  claimed  shall  exceed  one  hundred  dollars ; 
and  the  said  supreme  and  district  courts,  respectively,  shall  possess 
chancery  as  well  as  common  law  jurisdiction.  Each  district  court, 
or  the  judge  thereof,  shall  appoint  its  clerk,  who  shall  also  be  the 
register  in  chancery,  and  shall  keep  his  ofiice  at  the  place  where  the 
court  may  be  held.  Writs  of  error,  bills  of  exceptions,  and  ap- 
peals shall  be  allowed  in  all  cases  from  the  final  decisions  of  said 
<&trict  courts  to  the  supreme  court,  under  such  r^ulations  as  may 
be  prescribed  by  law.  The  supreme  court,  or  the  justices  thereof, 
shall  appoint  its  own  clerk ;  and  every  clerk  shall  hold  his  office  at 
the  pleasure  of  the  court  for  which  he  shall  have  been  appointed, 
^rits  of  error  and  appeals  from  the  final  decisions  of  said  supreme 
court  shall  be  allowed,  and  may  be  taken  to  the  supreme  court  of 
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the  United  States,  in  the  same  manner  and  under  the  same  regula- 
tions as  from  the  circuit  courts  of  the  United  States,  where  the 
value  of  the  property  or  the  amount  in  controversy,  to  be  ascer- 
tained by  the  oath  or  affirmation  of  either  party,  or  other  compe- 
tent witnesses,  shall  exceed  one  thousand  dollars,  except  that  a  writ 
of  error  or  appeal  shall  be  allowed  to  the  supreme  court  of  the 
United  States  from  the  decision  of  the  said  supreme  court  created  by 
this  act,  or  of  any  judge  thereof,  or  of  the  district  courts  created  by 
this  act,  or  of  any  judge  thereof,  upon  any  writs  of  habeas  corpus 
involving  the  question  of  personal  freedom.  And  each  of  the  said 
district  courts  shall  have  and  exercise  the  same  jurisdiction,  in  all 
cases  arising  under  the  constitution  and  laws  of  the  United  States 
as  is  vested  in  the  district  and  circuit  courts  of  the  United  States ; 
and  the  first  six  days  of  every  term  of  said  court,  or  so  much  thereof 
as  shall  be  necessary,  shall  be  appropriated  to  the  trial  of  causes 
arising  under  the  said  constitution  and  laws ;  and  writs  of  error  and 
appeal  in  all  such  cases  shall  be  made  to  the  supreme  court  of  said 
territory  the  same  as  in  other  cases.  The  said  clerks  shall  receive  in 
all  such  cases  the  same  fees  which  the  clerks  of  the  district  courts  of 
Washington  territory  now  receive  for  similar  service. 

Sec.  10.  And  be  Ufwrther  enacted,  That  there  shall  be  apix)inted 
an  attorney  for  said  territory,  who  shall  continue  in  office  four  years, 
and  until  his  successor  shall  be  appointed  and  qualified,  unless 
sooner  removed  by  the  president  of  the  United  States,  and  who 
shall  receive  the  same  fees  and  salary  as  the  attorney  of  the  United 
States  for  the  present  territory  of  Washington.  There  shall  also  be 
a  marshal  for  the  territory  appointed,  who  shall  hold  his  office  for 
four  years  and  until  his  successor  shall  be  appointed  and  qualified, 
unless  sooner  removed  by  the  president  of  the  United  States,  and 
who  shall  execute  all  processes  issuing  from  the  said  courts  when 
exercising  their  jurisdiction  as  circuit  and  districts  of  the  United 
States.  He  shall  perform  the  duties,  be  subject  to  the  same  reg- 
ulations and  penalties,  and  be  entitled  to  the  same  fees,  as  the 
marshal  of  the  district  court  of  the  United  States  for  the  present 
territory  of  Washington,  and  shall,  in  addition,  be  paid  two  hun- 
dred dollars  annually  as  a  compensation  for  extra  services.  There 
shall  also  be  appointed  by  the  president  of  the  United  States,  by 
and  with  the  advice  and  consent  of  the  senate,  a  surveyor  general 
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of  said  territory,  who  shall  locate  his  office  at  such  place  as  the  sec- 
rrtary  of  the  interior  shall  from  time  to  time  direct,  and  whose 
duties,  powers,  obligations,  responsibilities,  compensation,  and  allow- 
ances for  clerk  hire,  office  rent,  fuel,  and  incidental  expenses,  shall 
be  the  same  as  those  of  the  surveyor  general  of  New  Mexico,  under 
the  direction  of  the  secretary  of  the  interior,  and  such  instructions 
as  he  may  from  time  to  time  deem  it  advisable  to  give. 

Sec.  11.  And  be  it  further  enacted,  That  the  governor,  secretary, 
chief  justice  and  associate  justices,  attorney  and  marshal,  shall  be 
appointed  by  the  president  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  senate.  The  governor  and  secretary  to 
be  appointed  as  aforesaid,  shall,  before  they  act  as  such,  respectively 
take  an  oath  or  affirmation  before  the  district  judge,  or  some  justice 
of  the  peace  in  the  limits  of  said  territory  duly  authorized  to  ad- 
minister oaths  and  affirmations  by  the  laws  now  in  force  therein,  or 
before  the  chief  justice  or  some  associate  justice  of  the  supreme 
court  of  the  United  States,  to  support  the  constitution  of  the  United 
States,  and  faithfully  to  discharge  the  duties  of  their  respective 
offices ;  which  said  oaths,  when  so  taken,  shall  be  certified  by  the 
person  by  whom  the  same  shall  have  been  taken ;  and  such  certifi- 
cates shall  be  received  and  recorded  by  the  said  secretary  among  the 
executive  proceedings ;  and  the  chief  justice  and  associate  justices, 
and  all  civil  officers  in  said  territory,  before  they  act  as  such,  shall 
take  a  like  oath  or  affirmation  before  the  said  governor  or  secretary, 
or  some  judge  or  justice  of  the  peace  of  the  territory  who  may  be 
duly  commissioned  or  qualified,  or  before  the  chief  justice  or  some 
associate  justice  of  the  supreme  court  of  the  United  States,  which 
said  oath  or  affirmation  shall  be  certified  and  transmitted  by  the 
person  taking  the  same  to  the  secretary,  to  be  by  him  recorded  as 
aforesaid ;  and  afterwards  the  like  oath  or  affirmation  shall  be  taken, 
certified  and  recorded  in  such  manner  and  form  as  may  be  prescribed 
by  law.  And  any  person  who  has  heretofore  been  appointed  chief 
justice  or  associate  justice  of  the  territory  of  Idaho,  who  has  not 
yet  taken  the  oath  of  office,  as  prescribed  by  the  act  organizing  said 
territory,  may  take  said  oath  or  affirmation  before  the  chief  justice 
or  some  associate  justice  of  the  supreme  court  of  the  United  States. 
The  governor  shall  receive  an  annual  salary  of  two  thousand  five 
hundred  dollars ;  the  chief  justice  and  associate  justices  shall  receive 
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an  annual  salary  of  two  thousand  five  hundred  dollars;* the  secre- 
tary shall  receive  an  annual  salary  of  two  thousand  dollars.  The 
said  salaries  shall  be  paid  quarter-yearly  from  the  dates  of  the  re- 
spective appointmentfiy  at  the  treasury  of  the  United  States ;  but  no 
payment  shall  be  made  until  said  officers  shall  have  entered  upon 
the  duties  of  their  respective  appointments.  The  members  of  the 
l^islative  assembly  shall  be  entitled  to  receive  four  dollars  each  per 
day  during  their  attendance  at  the  sessions  thereof^  and  four  dollars 
each  for  every  twenty  miles  travel  in  going  to  and  returning  from 
said  sessions,  estimated  according  to  the  nearest  usually  traveled 
routes;  an  additional  allowance  of  four  dollars  per  day  shall  be 
paid  to  the  presiding  officer  of  each  house  for  each  day  he  shall  so 
preside.  And  a  chief  clerk,  one  assistant  clerk,  one  engrossing 
clerk,  and  one  enrolling  clerk,  a  sergeant-at-arms,  and  door-keeper, 
may  be  chosen  for  each  house ;  and  the  chief  clerk  shall  receive 
four  dollars  per  day,  and  said  other  officers  three  dollars  per  day, 
during  the  session  of  the  legislative  assembly ;  but  no  other  officers 
shall  be  paid  by  the  United  States :  Provided,  That  there  shall  be 
but  one  session  of  the  legislative  assembly  annually,  unless  on  an 
extraordinary  occasion  the  governor  shall  think  proper  to  call  the 
legislative  assembly  together.  There  shall  be  appropriated  annually 
the  usual  sum  to  be  expended  by  the  governor  to  defray  the  contin- 
gent expenses  of  the  territory,  including  the  salary  of  the  clerk  of 
the  executive  department.  And  there  shall  also  be  appropriated 
annually  a  sufficient  sum,  to  be  expended  by  the  secretary  of  the 
territory,  and  upon  an  estimate  to  be  made  by  the  secretary  of  the 
treasury  of  the  United  States,  to  defray  the  expenses  of  the  legisla- 
tive assembly,  the  printing  of  the  laws,  and  other  incidental  ex- 
penses. And  the  governor  and  secretary  of  the  territory  shall,  in 
the  disbursement  of  all  moneys  entrusted  to  them,  be  governed  solely 
by  the  instructions  of  the  secretary  of  the  treasury  of  the  United 
States,  and  shall  semi-annually  account  to  the  said  secretary  for  the 
manner  in  which  the  aforesaid  moneys  shall  have  been  expended ; 
and  no  expenditure  shall  be  made  by  said  legislative  assembly  for 
objects  not  specially  authorized  by  the  acts  of  congress  making  the 
appropriations,  nor  beyond  the  sums  thus  appropriated  for  such 
objects. 
Sec.  12.     And  be  iifwrOier  eMusted,  That  the  legislative  assembly 
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of  the  territory  of  Montana  shall  hold  its  first  session  at  such  time 
and  place  in  said  territory  as  the  governor  thereof  shall  appoint  and 
direct;  and  at  said  first  session^  or  as  soon  thereafter  as  they  shall 
deem  expedient,  the  governor  and  l^islative  assembly  shall  proceed 
to  locate  and  establish  the  seat  of  government  at  such  place  as  they 
may  deem  eligible :     Providedy  That  the  seat  of  government  fixed 
by  the  governor  and  legislative  assembly  shall  not  be  at  any  time 
changed  except  by  an  act  of  the  said  assembly  duly  passed,  and 
which  shall  be  approved,  afler  due  notice,  at  the  first  general  elec- 
tion thereafter  by  a  majority  of  the  legal  votes  cast  on  that  question. 
Sec.  13.    And  be  it  further  enadedy  That  a  delegate  to  the  house 
of  representatives  of  the  United  States,  to  serve  for  the  term  of  two 
years,  who  shall  be  a  citizen  of  the  United  States,  may  be  elected 
by  the  voters  qualified  to  elect  members  of  the  legislative  assembly, 
who  shaU  be  entitled  to  the  same  rights  and  privil^es  as  are  exer- 
cised and  enjoyed  by  the  delegates  from  the  several  other  territories 
of  the  United  States  to  the  said  house  of  representatives ;  but  the 
delegate  first  elected  shall  hold  his  seat  only  during  the  term  of  the 
congress  to  which  he  shall  be  elected.     The  first  election  shall  be 
held  at  sach  time  and  places,  and  be  conducted  in  such  manner,  as 
the  governor  shall  appoint  and  direct ;  and  at  all  subsequent  elec- 
tions, the  time  and  places,  and  manner  of  holding  elections,  shall 
be  prescribed  by  law.     The  person  having  the  greatest  number  of 
legal  votes  shall  be  declared  by  the  governor  to  be  duly  elected,  and 
a  certificate  thereof  shall  be  given  accordingly.    That  the  constitu- 
tion and  all  the  laws  of  the  United  States  which  are  not  locally  in- 
applicable shall  have  the  same  force  and  effect  within  the  said 
Montana  territory  as  elsewhere  within  the  United  States. 

S£c.  14.  And  be  U  further  enaded,  That  when  the  lands  in  said 
territory  shall  be  surveyed  under  the  direction  of  the  government 
of  the  United  States,  preparatory  to  bringing  the  same  into  market, 
sections  numbered  sixteen  and  thirty-six  in  each  township  in  said 
territory  shall  be,  and  the  same  are  hereby,  reserved  for  the  purpose 
of  being  applied  to  schools  in  said  territory,  and  in  the  states  and 
territories  hereafter  to  be  erected  out  of  the  same. 

8bc.  15.  And  be  U  further  enacted.  That,  until  otherwise  pro- 
vided by  law,  the  governor  of  said  territory  may  define  the  judicial 
districts  of  said  territory,  and  assign  the  judges  who  may  be  ap- 
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pointed  for  said  territory  to  the  several  districts,  and  also  appoint 
the  times  and  places  for  holding  courts  in  the  several  counties  or 
sub-divisions  in  each  of  said  judicial  districts,  by  proclamation  to 
be  issued  by  him ;  but  the  l^islative  assembly,  at  their  first  or  any 
subsequent  session,  may  organize,  alter,  or  modify  such  judicial  dis- 
tricts, and  assign  the  judges,  and  alter  the  times  and  places  of  hold- 
ing the  courts,  as  to  them  shall  seem  proper  and  convenient 

Sec.  16.  And  be  it  further  ena4sted,  That  all  officers  to  be  ap- 
pointed by  the  president  of  the  United  States,  by  and  with  the  ad- 
vice and  consent  of  the  senate,  for  the  territory  of  Montana,  who, 
by  virtue  of  the  provisions  of  any  law  now  existing,  or  which  may 
be  enacted  by  congress,  are  required  to  give  security  for  moneys  that 
may  be  entrusted  to  them  for  disbursement,  shall  give  such  security 
at  such  time  and  in  such  manner  as  the  secretary  of  the  treasury 
may  prescribe. 

Sec.  17.  And  be  Ufwrther  enacted,  That  all  treaties,  laws,  and 
other  engagements  made  by  the  government  of  the  United  States 
with  the  Indian  tribes  inhabiting  the  territory  embraced  within  the 
provisions  of  this  act,  shall  be  faithfully  and  rigidly  observed,  any- 
thing contained  in  this  act  to  the  contrary  notwithstanding ;  and 
that  the  existing  agencies  and  superintendencies  of  said  Indians  be 
continued  with  the  same  powers  and  duties  which  are  now  prescribed 
by  law,  except  that  the  president  of  the  United  States  may,  at  his 
discretion,  change  the  location  of  the  office  of  said  agencies  or 
superintendents. 

Sec.  18.  AtuI  be  U  further  enacted,  That  until  congress  shall 
otherwise  direct,  all  that  part  of  the  territory  of  Idaho  included 
within  the  following  boundaries,  to-wit :  Commencing  at  a  point 
formed  by  the  intersection  of  the  thirty-third  degree  of  longitude 
west  from  Washington  with  the  forty-first  d^ree  of  north  latitude ; 
thence  along  said  thirty-third  degree  of  longitude  to  the  crest  of 
the  Rocky  Mountains ;  thence  northward  along  the  said  crest  of  the 
Rocky  Mountains  to  its  intersection  with  the  forty-fourth  degree 
and  thirty  minutes  of  north  latitude ;  thence  eastward  along  said 
forty-fourth  degree  and  thirty  minutes  north  latitude  to  the  thirty- 
fourth  degree  of  longitude  west  from  Washington ;  thence  north- 
ward along  said  thirty-fourth  degree  of  longitude  to  iia  intersection 
with  the  forty-fifth  degree  north  latitude ;  thence  eastward  along 
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said  forty-fifth  d^ree  of  north  latitude  to  itB  intersection  with  the 

twenty-eeventh  d^ree  of  longitude  west  from  Washington ;  thenoe 

sooth  along  said  twenty-seventh  d^ree  of  longitude  west  from 

Washington,  to  the  forty-first  d^ree  north  latitude ;  thenoe  west 

along  said  forty-first  d^ree  north  latitude  to  the  place  of  b^in- 

ning — shall  be  and  is  hereby  incorporated  temporarily  into  and 

made  part  of  the  territory  of  Dakota. 

Approved  May  26,  1864. 

Department  of  State,     1 
Washington,  May  28,  1864.  j 
A  true  copy : 

W.  H.  Hunter,  Chief  Clerk. 


(Public,  No.  65.) 

an  act  amendatory  of  "  An  Act  to  provide  a  temporary  government  for 
the  Territory  of  Montana,"  approved  May  26, 1864. 

Be  it  Encuated  by  the  Senate  and  Hovse  of  Repreaentativea  of  the 
United  States  of  Americay  in  Congress  assembled : 

That  the  l^islative  assemblies  of  the  several  territories  of  the 
United  States  shall  not,  after  the  passage  of  this  act,  grant  private 
charters  or  special  privileges,  but  they  may,  by  general  incorporation 
ads,  p^^t  persons  to  associate  themselves  together  as  bodies  incor- 
porate for  mining,  manufacturing,  and  other  industrial  pursuits. 

Sec.  2.  AtuI  be  it  further  enacted,  That  the  probate  courts  of  the 
territory  of  Montana,  in  their  respective  counties,  in  addition  to 
their  probate  jurisdiction,  are  hereby  authorized  to  hear  and  deter- 
mine civil  causes  wherein  the  damage  or  debt  claimed  does  not  ex- 
ceed five  himdred  dollars,  and  such  criminal  cases  arising  under  the 
laws  of  tlie  territory  as  do  not  require  the  intervention  of  a  grand 
jury :  Provided,  That  they  shall  not  have  jurisdiction  in  any  mat- 
ter in  controversy  when  the  title  or  right  to  the  peaceable  possession 
of  land  may  be  in  dispute  or  chancery,  or  divorce  cases ;  And 
prtmded  further,  That  in  all  cases  an  appeal  may  be  taken  from  any 
order,  judgment,  or  decree  of  said  probate  court  to  the  district  court 
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Sec.  3.  And  be  it  further  eruusted,  That  the  chief  jostioe  and 
asRociate  justices  of  said  territory  and  the  territory  of  Idaho  shall 
each  receive  an  annual  salary  of  thirty-five  hundred  dollars. 

Sec.  4.  And  be  it  further  enadedy  That  the  judges  of  the  su- 
preme court  of  said  territory,  or  a  majority  of  them,  shall,  when 
assembled  at  the  seat  of  government  of  said  territory,  define  the 
judicial  districts  of  said  territory,  and  assign  the  judges  who  may  be 
appointed  for  said  territory  to  the  several  districts,  and  shall  also 
fix  and  appoint  the  times  and  places  for  holding  the  courts  in  the 
several  counties  or  sub-divisions  in  each  of  said  judicial  districts, 
and  alter  the  times  and  places  of  holding  the  courts  as  to  them  shall 
seem  proper  and  convenient,  but  not  less  than  two  terms  shall  be 
held  at  each  place  of  holding  court  each  year. 

Sec.  5.  And  be  it  further  enfvded^  That  for  the  purpose  of  re- 
viving the  l^islative  functions  of  the  territory  of  Montana  which 
have  been  adjudged  therein  to  have  lapsed,  the  governor  of  said 
territory  be,  and  he  is  hereby,  authorized,  on  or  before  the  first  day 
of  July,  eighteen  hundred  and  sixty-seven,  to  divide  said  terri- 
tory into  legislative  districts  for  the  election  of  members  of  the 
council  and  house  of  representatives,  and  to  apportion  among  said 
districts  the  number  of  members  of  the  l^islative  assembly  pro- 
vided for  in  the  organic  act  of  said  territory ;  and  the  election  of 
said  members  of  the  l^islative  assembly  shall  be  held  at  such  time 
and  shall  be  conducted  in  the  manner  prescribed  by  the  l^islative 
assembly  of  said  territory  at  the  session  thereof  b^un  and  holden 
at  the  city  of  Bannock,  in  eighteen  hundred  and  sixty-four  and 
eighteen  hundred  and  sixty-five,  and  the  qualificafions  of  voters 
shall  be  the  same  as  that  prescribed  by  said  organic  act,  saving  and 
excepting  the  distinction  therein  made  on  account  of  race  or  color ; 
and  the  legislative  assembly  so  elected  shall  convene  at  the  time 
prescribed  by  said  l^islative  assembly  at  the  session  last  aforesaid. 
The  apportionment  provided  for  in  this  section  shall  be  based  upon 
such  an  enumeration  of  the  qualified  electors  of  the  said  several 
legislative  districts  as  shall  appear  from  the  election  returns  in  the 
office  of  the  secretary  of  said  territory,  and  from  such  other  sources 
of  information  as  shall  enable  the  governor,  without  taking  a  new 
census,  to  make  an  apportionment  which  shall  fairly  represent  the 
people  of  the  several  districts  in  both  houses  of  the  legislative 
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sflBembly ;  but  the  legislature  may  at  any  time  change  the  legislative 
districts  of  the  territory  as  fixed  by  the  governor. 

Sbc.  6.  And  be  it  further  enaetedy  That  all  acts  passed  at  the  two 
seasioDS  of  the  so-called  legislative  assembly  of  the  territory  of 
Montana  held  in  eighteen  hundred  and  sixty-six,  are  hereby  dis- 
approved and  declared  null  and  void,  except  such  acts  as  the  l^is- 
lative  assembly  herein  authorized  to  be  elected  shall,  by  special  act 
in  each  case,  re-enact :  Provided,  however,  That  in  all  the  claims  of 
vested  rights  thereunder,  the  party  claiming  the  same  shall  not,  by 
reason  of  anything  in  this  section  contained,  be  precluded  from 
making  and  testing  said  claim  in  the  courts  of  said  territory ;  And 
provided  further,  That  no  l^islation  or  pretended  legislation  in  said 
territory  since  the  adjournment  of  the  first  l^islative  assembly  shall 
be  deemed  valid  until  the  election  of  the  l^islative  assembly  herein 
provided  for  shall  take  place. 

Ssa  7.  And  be  it  further  enacted.  That  from  and  after  the  first, 
day  of  April  next,  the  salary  of  each  of  the  judges  of  the  several 
snpreme  courts  in  each  of  the  organized  territories  (except  Montana 
and  Idaho)  shall  be  two  thousand  five  hundred  dollars. 

Sec.  8.  And  be  it  further  encusted,  That  all  acts  and  parts  of  acts 
inconsistent  with  this  act  are  hereby  repealed. 

Approved  March  2,  1867. 


AN  ACT  regulating  the  compensation  of  the  members  and  officers  of  the 
legislative  Assemblies  of  the  several  territories  of  the  United  States,  and 
limiting  the  duration  of  the  sessions  of  said  assemblies. 

Be  a  Enaded  by  the  Senate  a/nd  House  of  Repre^eniativea  of  the 
United  States  of  America,  in  Ckmgress  assembled : 

That  the  sessions  of  the  legislative  assemblies  of  the  several  ter- 
ritories of  the  United  States  shall  be  limited  to  forty  days  duration. 

Sec.  2.  That  the.  members  of  each  branch  of  said  l^islatures 
shall  receive  a  compensation  of  six  dollars  per  day  during  the  ses- 
OOQS  herein  provided  for,  and  they  shall  receive  such  mileage  as  is 
DOW  provided  by  law :     Provided,  That  that  the  president  of  the 
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ooimcil  and  the  speaker  of  the  house  of  representatives  shall  each 
receive  a  compensation  of  ten  dollars  per  day,  and  that  the  addi- 
tional officers  of  each  branch  of  said  legislative  assemblies  shall 
consist  of  one  chief  clerk,  who  shall  receive  a  compensation  of  eight 
dollars  per  day,  and  one  assistant  clerk,  one  enrolling  clerk,  one 
engrossing  clerk,  one  sergeant-at-arms,  one  door-keeper,  one  mes- 
senger, and  one  watchman,  who  shall  each  receive  a  compensation 
of  five  dollars  per  day  during  the  session. 

Sec.  3.  That  from  and  after  the  first  day  of  July,  eighteen 
hundred  and  seventy-three,  the  annual  salaries  of  the  governors  of 
the  several  territories  of  the  United  States  shall  be  three  thousand 
five  hundred  dollars,  and  the  salaries  of  the  secretaries  of  said  ter- 
tritories  shall  be  two  thousand  five  hundred  dollars  each. 

Sec.  4.  The  provisions  of  this  act  shall  not  apply  to  the  District 
of  Columbia :  Provided,  That  no  law  of  any  territorial  legislature 
shall  be  made  or  enforced  by  which  any  officer  of  a  territory  herein 
provided  for,  or  the  officers  or  members  of  any  territorial  l^isla- 
ture,  shall  be  paid  any  compensation  other  than  that  provided  by 
the  laws  of  the  United  States. 

Approved  January  23,  1873. 


LAWS  OF  MONTANA. 


ADMINISTRATORS  AND  EXECUTORS. 

AN  AC*r  to  repeal  an  act  entitled  "An  Act  in  relation  to  ad- 
ministrators and  execntors,"  approved  May  Hth,  1873. 

Be  it  etutcied  by  the.  Legidxtiive  Assembly  of  the  Territory 
of  Montann  : 

Section   1.     Tliat  an  act  entitled  "An  Act  in  relation 
to   administrators  and  exetnitors,"  aj)])n)ved   May  6th,    Act  repealed. 
1><73,  l)e,  and  th«  sjime  is  hei'ehy,  reinmled. 

Approved  February  3d,  1877. 


APPORTIONMENT. 

AN  AC^  re-apiK>rtioninj?  the  mend)erH  of  the  legislative  as- 

Henibly. 

» 

Re  it  encuiexl  by  the  LegiM(Uhe  AssenMy  of  the  Ten^Uory 
of  Montana: 

Sfxttion   1.     That  the  legislative  assembly  of  the  ter- 
ritory sliall  tion8i.st  of  thirti^c^n  raenilxirs  of  the  council    Numberof 
and  twenty-six  raeniliers  of  the  house  of  representatives,    legiaiature. 

Sec.  2.  The  members  of  the  council  shall  be  apjwr- 
tionc<l  to  the  several  counties  of  the  territory  as  follows : 
To  the  county  of  Lewis  and  Clarke,  two  members ;  to 
the  county  of  Madison,  two  members;  to  the  county  of  Apportion- 
Deer  Lodge,  three  members ;  to  the  county  of  Gallatin,  S,unc!i^  ^^^ 
one  menil)er ;  to  the  county  of  Jefferson,  one  member ; 
t4>  the  <*ounty  of  Beaverhead,  one  member ;  to  the  county 
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of  Missoula,  one  member ;  to  the  county  of  Meagher, 
one  member ;  to  the  counties  of  Lewis  and  Clarke  and. 
Choteau,  jointly,  one  member. 

The  members  of  the  house  of  representatives  shall  be 

apportioned  to  the  several  counties  as  follows :     To  the 

county  of  Lewis  and  Clarke,  six  members ;  to  the  county 

ment  of  the    of  Madison,  four   members ;    to  the  county  of  Deer 

hotue.  .  . 

Lodge,  six  members ;  to  the  county  of  Gallatin,  two 
members ;  to  the  county  of  Jefferson,  two  members  ;  to 
the  county  of  Beaverhead,  one  member ;  to  the  county 
of  Missoula,  two  members ;  to  the  county  of  Meagher, 
two  members ;  to  the  county  of  Choteau,  one  member. 

Sec.  3.  That  an  act  of  the  legislative  assembly  enti- 
tled "A  Bill  for  an  act  apportioning  the  members  of  the 
Act  repealed,  legislative  assembly,  and  prescribing  the  time  of  their 
election,"  be,  and  the  same  is  hereby,  repealed. 

Approved  February  16th,  1877. 


ARMS  AND  AMMUNITION. 

AN  ACT  to  provide  for  the  care  and  custody  of  the  arms  and 
ammunition  belonging  to  the  territory  of  Montana,  and  for 
other  purposes. 

Be  U  enacted  by  the  Leg^idative  Assembly  of  the  TerriUyn/ 
of  Montana : 

Seotion  1.     That  the  following  named  arms,  accou- 
trements,   and    ammunition,    to-wit:      Five    hundred 
Springfield  rifled  muskets,  five  hundred  screw-drivers, 
fifty  spring  vises,  one   hundred  tumbler  punches,  five 
hundred    gun   slings,   five    hundred   waist   belts,   five 
hundred  waist  belt  plates,  twenty-five  thousand  musket 
Arms  and    ^^^  Cartridges,  are,  and  are  hereby  declared  to  be  the 
decTa°J^°d    property  of  the  territory  of  Montana,  and  the  said  ter- 
Bfe^ienStoiyf  ritory  assumes  all  responsibility  regarding  the  care  and 
custody  of  the  said  arms  and  ammunition,  and  all  obli- 
gations to  the  United  States  on  account  of  the  same. 
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Sec.  2.     That  for  the  more  fully  carrying  out  the  pro- 
visions of  this  act,  the  governor  of  this  territory  shall 
take  charge  of  the   hereinbefore  mentioned  arms  and    have^SSSge 
ammunition,  and  shall  give  such  orders  as  he  may  think    ®'  "*^®' 
proper,  or  as  shall  be  provided  for  by  law,  r^arding 
their  care  and  distribution. 

Sec.  3.     The  governor  shall  apportion  the  before- 
mentioned  arms  and  ammunition  belonging  to  the  terri- 
tory among  the  several  counties,  in  such  manner  as  he 
shall  think  best :  Provided^  That  when  possible,  a  suffi- 
cient number  shall  be  given  to  any  county  to  completely 
arm  and  equip  any  militia  companies  that  may  be  organ-    f^^or^neS 
iaed  in  such  county.     Such  arms  and  ammunition  shall    i^eSS!o*,Si*- 
be  delivered  by  the  governor  to  the  sheriff  of  the  county,    J^J^  i^^m. 
who  shall  be  responsible,  on  his  official  bond,  for  the    Se^^™*** 
care  and  safe  keeping  of  such  arms  and  ammunition, 
and  for  the  delivery  thereof  in  accordance  with  orders 
that  he  may  receive  from  the  governor:  Promded^fmr- 
iher,  That  the  governor  shall  have  the  right,  and  it  is 
hereby  made  his  duty,  on  application  being  made,  to  sell    «^   w.    i^ 
to  any  citizen  of  this  territory  such  arms  and  ammuni-    to  citiiens  at 
tioD  as  he  may  think  proper,  at  prices  as  fixed  by  the    gJ^t^B*^*®^ 
United  States  authorities — all  proceeds  from  such  sales 
to  be  paid  into  the  territorial  treasury.     The  parties  pur- 
cJiasing  such  arms  and  ammunition  shall  be  entitled  to 
receive  a  certified  invoice  of  the  property  from  the  gov- 
ernor or  other  officer  delivering  the  property  to  him,  and 
gach  certified  invoice  shall  be  prima  fade  evidence  of 
the  ownership  of  such  property,  and  such  party  shall 
thereafter  be  exempt  from  the  fines  and  penalties  here- 
after provided  for  in  this  act. 

Sec.  4.     Whenever  a  company  is  organized  in  any    ^^^^g  ^^ 
oounty  as  hereinbefore  provided,  the  sheriff  of  such    J^t*^^™' 
'county  shall  issue  to  such  conipany  such  arms,  accoutre- 
ments, and  ammunition  as  he  may  be  directed  to  issue  by 
the  governor,  taking  therefor  a  receipt  signed  by  the  duly    oommmy  to 
elected  officers  of  such  company,  and  a  bond  conditioned         ^ 
for  the  careful  keeping  and  safe  return  of  such  arms  and 
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Payment  of 
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keeping. 


aocoutrementB,  or  the  payment  of  such  suihjb  as  the  same 
may  be  worth,  in  case  of  their  loss  or  injury. 

Sec.  5.  The  arms,  aoooutremente,  or  ammunition, 
issued  to  any  officer  or  militiaman  shall  not  be  sold,  bar- 
tered, exchanged,  pledged,  loaned,  or  given  away,  and 
no  person  not  a  member  of  an  organized  militia  com- 
pany or  duly  authorized  officer,  except  as  hereinbefore 
or  may  be  hereinafter  provided,  who  has  possession  of 
any  such  arms,  accoutrements,  or  ammunition,  so  fur- 
nished, shall  have  any  right,  title,  or  interest  therein, 
but  the  same  may  be  seized  wherever  found  by  any  offi- 
cer, civil  or  military,  and  turned  over  to  the  sheriff  of 
the  county  where  such  arms  belong.  Every  person  who 
shall  violate  the  provisions  of  this  se(ition  by  selling, 
bartering,  exchanging,  loaning,  pledging,  or  giving  away, 
any  such  arms,  accoutrements,  or  ammunition,  and  any 
person  who  shall,  in  any  such  sale,  exchange,  barter, 
pledge,  loan,  or  gift,  receive  any  such  arms,  aoooutre- 
pients,  or  ammunition,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  before  any  court 
of  competent  jurisdiction,  shall  be  fined  in  any  sum  not 
less  than  twenty  nor  more  than  one  hundred  dollars,  and 
shall  be  imprisoned  in  the  county  jail  until  such  fine  is 
paid.  The  possession  of  such  arms,  accoutrements,  or 
ammunition,  shall  he  prima  fade  evidence  of  such  sale, 
barter,  exchange,  pledge,  loan,  or  gift.. 

Sec.  6.  The  governor  may,  whenever  in  his  judgment 
it  may  become  necessary,  issue  to  or  order  issued  by 
the  sheriff  of  any  county  that  may  have  the  same  in 
charge,  such  arms  and  ammunition  as  may  be  considered 
necessary  to  persons  not  members  of  any  organized 
militia  company,  but  such  persons  shall  conform  to  the 
provisions  of  section  5  of  this  act  aVid  be  subject  to 
all  fines  and  penalties  therein  prescribed. 

Sec.  7.  That  such  sums  of  money  as  may  now  be  due 
or  that  may  hereafter  become  due  for  storage  of  arras 
and  ammunition  before  their  issue  as  herein  prescribed, 
and  such  further  sums,  for  such  expenses,  as  may  be 
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neeeesarily  incurred,  shall  be  paid  by  the  territory,  and 
the  territorial  auditor  is  hereby  authorized  and  instructed 
to  draw  his  warrant  on  the  territorial  treasurer  for  such 
amount  as  may  be  certified  to  him  by  the  governor  as 
being  due. 

Approved  February  16th,  1877. 


ASSESSORS— ELECTION  OF. 
AN  ACT  providing  for  the  election  of  county  assefisors. 

Be  it  enacied  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

SEonoN  1.  There  shall  be  elected  in  each  of  the 
counties  of  this  territory,  at  the  next  general  election, 
and  biennially  thereafter,  one  assessor,  who  shall  hold 
his  office  for  the  term  of  two  years,  and  until  his  suo- 
oesor  is  elected  and  qualified :  Provided^  That  all  asses-% 
sors  elected  at  the  first  general  election  after  the  passage 
of  this  act  shall  not  take  office  until  after  the  expiration 
of  the  term  of  the  present  incumbent  in  their  respective 
counties. 

Sec.  2.  Each  county  assessor  shall,  before  entering 
upon  the  duties  of  his  office,  give  a  bond  in  a  sum  not 
less  than  two  thousand  dollars,  or  more,  if  the  county 
commissioners  so  elect,  with  two  or  more  sufficient  sure- 
ties, conditioned  for  the  faithful  performance  of  his  duties 
according  to  law,  and  to  the  satisfaction  of  the  county 
commissioners,  and  shall  take  and  subscribe  an  oath  of 
office,  which  shall  be  endorsed  on  such  bond ;  the  bond 
must  be  approved  by  the  commissioners,  and  shall  be 
deposited  with  the  county  clerk.  Said  assessor  shall 
give  the  bond  and  take  the  oath  of  office  herein  required 
on  or  before  the  first  Monday  in  December  after  his 
election,  and  if  the  county  clerk  receives  no  notice  of  the 
qualification  of  such  assessor  on  or  before  the  said  first 
Monday  in  December  after  the  election,  the  office  shall 
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be  declared  vacant ;  or  if  there  be  a  failure  to  elect  by 
the  people,  or  if  there  shall  be,  at  any  time,  or  from  any 
cause,  a  vacancy  in  the  office  of  assessor,  or  if  said  asses- 
sor, having  qualified,  shall  fail  to  proceed  to  the  discharge 
of  the  duties  of  his  office  before  the  first  day  of  February 
in  each  year,  the  county  commissioners  shall  forthwith 
appoint  one  suitable  person,  a  resident  of  the  county,  to 
discharge  the  duties  of  county  assessor,  who  shall  there- 
upon take  the  necessary  oath  of  office,  give  the  same 
bond,  perform  the  same  duties,  be  entitled  to  the  same 
fees,  and  subject  to  the  same  liabilities  as  in  case  of  asses- 
sors elected  by  the  people. 

Sec.  3.  No  person  who  shall  have  served  one  term  of 
two  years  as  assessor  in  any  county  shall  be  eligible  to 
the  next  succeeding  term :  Provided,  That  the  provis- 
ions of  this  act  shall  not  apply  to  the  election  of  assessor, 
or  his  eligibility  to  such  office,  in  those  counties  wherein 
it  is  provided  by  law  that  the  sheriff  shall  be,  by  virtue 
of  his  office,  ex-offido  assessor. 

Sec.  4.  All  acts  and  parts  of  acts  in  conflict  herewith 
are  hereby  repealed. 

Sec.  6.  This  act  shall  take  effect  and  be  in  force  from 
and  affcer  its  passage. 

Approved  February  16th,  1877. 


Territorial 
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BRANDS  AND  MARKS. 

AN  ACT  to  amend  "  An  Act  in  relation  to  brands  and  marks," 
approved  January  10, 1872.    (Codified  Statutes,  page  563.) 

Be  U  enacted  by  the  Legialaiive  Assembly  of  the  Terriiory 
of  Montana: 

That  sections  1  and  5  of  the  above  entitled  act  be 
amended  so  as  to  read  as  follows : 

SBcrriON  1 .  That  a  general  office  for  recording  brands^ 
or  marks  and  brands,  shall  be  kept  at  the  seat  of  govern- 
ment, and  the  duties  are  hereby  devolved  on  the  territo- 
rial treasurer,  without  further  compensation  than  is  now 
provided  by  law  for  such  treasurer :     "  Section  5.     The 
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corder. 


genera]  recorder  of  brands  and  marks  shall  annually 
have  published,  as  an  appendix  to  his  report  as  territo- 
rial treasurer,  a  list  of  all  brands,  or  marks  and  brands, 
which  have  not  been  previously  published,  and  cause  to 
be  printed^  at  the  expense  of  the  territory,  a  sufficient 
nmaber  of  copies  in  pamphlet  form  to  furnish  each  Dotiesof  re- 
county  clerk  with  twenty-five  copies  thereof,  for  free 
distribution  to  those  engaged  in  stock-growing.  The 
general  recorder  may  charge  and  receive,  from  each  per- 
son applying  for  a  brand,  or  mark  and  brand,  a  fee  of 
one  dollar  for  each  brand,  or  mark  and  brand,  so  recorded, 
and  all  fees  received  by  him  shall  be  paid  into  the  terri- 
torial treasury,  to  the  credit  of  the  general  fund.  The 
clerk  of  the  supreme  court  shall,  immediately  afler  the 
approval  of  this  act,  deliver  to  the  territorial  treasurer 
all  books  and  papers  belonging  to  said  office  of  general 
recorder  of  brands  and  marks. 

Sbc.  2.     That  sections  1  and  5  are  hereby  repealed. 

Sec.  3.     That  the  territorial  treasurer  shall  keep  the 
books  of  brands  and  marks  in  alphabetical  order. 

Approved  February  8th,  1877. 


Fees  for   re- 
cording. 


CENTENNIAL  EXHIBITION. 

AN  ACT  with  reference  to  the  exhihit  of  Montana  at  the  na- 
tional exhihition. 

Be  it  enacted  by  the  Leffidative  Assembly  of  the  Terrilory 
of  Montana: 

Section  1.  That  the  exhibit  of  the  territory  of  Mon-  Donation  to 
tana,  with  the  cases  in  which  the  same  are  contained,  niLiin^utute 
which  are  now  in  the  possession  of  the  Smithsonian  In-  tonr  of  Hon- 
Btitote,  and  which  were  exhibited  by  the  territory  at  the 
national  exhibition  at  Philadelphia  in  the  year  1876,  be, 
and  the  same  are  hereby,  donated  to  the  United  States,  to 
be  by  them  placed  on  exhibition  at  the  said  Smithsonian 
Institute,  or  in  such  other  place  as  congress  shall  direct. 

Sbc.  2.    This  act  shall  take  efiect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  3d,  1877. 
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CODE  OF  CIVIL  PROCEDURE. 

AN  ACT  to  provide  a  code  of  civil  procedure  in  the  territory 
of  Montana. 

Be  it  enacted  by  the  LegisUdive  Assembly  of  tJve  Territory 
of  M&niana: 

TITLE  I.  —  Op  thb  Form  op  Civil  Actions. 


One  form  of 
civil  action. 


Of  parties. 


Trial  of  facts 
not  in  issue. 


Real  party  in 
interest  to  sue 


Action  by  as- 
signee. 


Suit  by  exec- 
utor, admin- 
istrator, o  r 
trustee. 


CHAPTER   I. 

Secttion  1.  There  shall  be  in  this  territory  but  one 
form  of  civil  action  for  the  enforcement  or  protection  of 
private  rights  and  the  redress  or  prevention  of  private 
wrongs,  which  shall  be  the  same  at  law  and  in  equity. 

Sec.  2.  In  such  action  the  party  complaining  shall 
be  known  as  the  plaintiff,  and  the  adverse  party  as  the 
defendant. 

Sec.  3.  When  a  question  of  fact,  not  put  in  issue  by 
the  pleadings,  is  to  be  tried  by  a  jury,  an  order  for  the 
trial  may  be  made,  stating  distinctly  and  plainly  the 
question  of  fact  to  be  tried ;  and  such  order  shall  be  the 
only  authority  necessary  for  a  trial. 

TITLE  II. — Of  the  Parties  to  Civil  Actions. 

Sec.  4.  Every  action  shall  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as  otherwise  pro- 
vided in  this  act. 

Sec.  5.  In  the  case  of  an  assignment  of  a  thing  in 
action,  the  action  by  the  assignee  shall  be  without  preju- 
dice to  any  set-off  or  other  defense  existing  at  the  time 
of,  or  before  notice  of  the  assignment ;  but  this  secttion 
shall  not  apply  to  a  n^otiable  promissory  note  or  bill  of 
exchange,  transferred  in  good  faith,  and  upon  good  con- 
sideration before  due. 

Sec.  6.  An  executor  or  administrator,  or  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue  without  joining  with  him  the  person  or  persons 
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for  whose  benefit  the  action  is  prosecuted.  A  trustee  of 
an  express  trust,  within  the  meaning  of  this  section,  shall 
be  construed  to  include  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another. 

Sec.  7.  When  a  married  woman  is  a  party  her  hus- 
band must  join  with  her,  except — 

first.  When  the  action  concjems  her  separate  property, 
or  her  right  or  claim  to  the  homestead  property,  she  may    a  married  wo- 

manlaa  party 

sue  alone. 

Second.    When  the  action  is  between  herself  and  hus- 

* 

bond,  she  may  sue  or  be  sued  alone. 

Third.  When  she  is  living  separate  and  apart  from  her 
husband,  she  may  sue  or  be  sued  alone. 

Sec.  8.     If  a  husband  and  wife  be  sued  together,  the 
wife  may  defend  for  her  own  right ;  and  if  the  husband    Slefend  rait 
neglect  to  defend,  she  may  defend  for  his  right  also. 

Sec.  9.    When  an  infant  is  a  party  he  shall  appear  by 
guardian,  who  may  be  appointed  by  the  court  in  which    pear  by  guar- 
the  action  was  prosecuted,  or  by  a  judge  thereof,  or  a    party  to  tuit. 
probate  judge. 

Sec.  10.    The  guardian  shall  be  appointed  as  follows : 

Fir9t.  When  the  infant  is  plaintiff,  upon  the  appli-  ^ppo£„^  ^^ 
cation  of  the  infant,  if  he  be  of  the  age  of  fourteen  jj  fSYan^ 
years,  or  if  under  that  age  upon  the  application  of  a  when  a  party. 
relative  or  friend  of  the  infant. 

Second.  When  the  infant  is  defendant,  upon  the 
application  of  the  infant,  if  he  be  of  the  age  of  fourteen 
years,  and  apply  within  ten  days  after  the  service  of  the 
summons ;  if  he  be  under  the  age  of  fourteen,  or  neglect 
so  to  ap])ly,  then  upon  the  application  of  any  other  party 
to  the  action,  or  of  a  relative  or  friend  of  the  infant. 

Sec.  11.     An  unmarried   female   may  prosecute,  as    „ 

•^    *  '  Unmarried 

plaintiff,  an  action  for  her  own  seduction,  and  may  re-  female    i^y 

cover  therein  such  damages,  pecuniary  or  exemplary,  as  seduction. 
are  assessed  in  her  favor. 

Sec.  12.     A  father,  or,  in  case  of  his  death  or  deser-  suitbyparent 

tion,  the  mother,  may  prosecute,  as  plaintiff,  for  the  for  wduction 

seduction  of  the  daughter,  and  the  guardian  for  the  or  ward. 
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seduction  of  the  ward,  though  the  daughter  or  ward  l>e 
not  living  with  or  in  the  service  of  the  plaintiff  at  the 
time  of  the  seduction  or  afterwards,  and  there  be  no  Iorr 
of  service. 

Sec.  13.     A  father,  or,  in  case  of  hLs  death  or  deser- 
AoUonibrin-    tion  of  his  family,  the  mother,  may  maintain  an  action 
for  the  injury  or  death  of  a  child ;  and  a  guardian  for 
the  injury  or  death  of  his  ward. 

Sec.  14.     Where  the  death  of  a  person  not  being  a 
minor   is  caused   by  the   wrongful   act   or   neglect   of 
another,  his  heirs  or  ])ersonal  representatives  may  niain- 
of  the  action    ^^^  ^^  action  for  damages  against  the  jjerson  canning 
dwth  to^'onl    ^1^^  death,  or  if  such  pers(3n  he  employed  by  another 
not  a  minor,    p^j-son,  who   is   responsible   for   his  action,   then    al.*«> 
against  such  other*  person.     In  every  ac^tion  under  this 
and  the  preceding  sec^tion,  such  damages  may  be  given 
as  under  all  the  circumstances  of  the  case  may  l)e  just. 
Sec.  15.     All  persr>ns  having  an  interest  in  the  sub- 
who  may  be  ject  of  the  action,  and  in  obtaining  the  relief  demanded, 
piaintia.         may  be  joined  as  plaintiffs,  except  when  otherwise  pro- 
vided in  this  act. 

Sec.  16.  Any  jierson  may  be  made  a  defendant  who 
has  or  claims  an  interest  in  the  controversy  adverse  to 
the  plaintiff,  or  who  is  a  necessary  party  to  a  complete 
determination  or  settlement  of  the  question  involved 
jSSied"afd^  therein.  And  in  an  action  to  determine  the  title  or 
fendanta.  right  of  posscssiou  to  real  proj)erty  which,  at  the  time 
of  the  commencement  of  the  action,  is  in  the  possession 
of  a  tenant,  the  landlord  may  be  joined  as  a  party  de- 
fendant. 

Sec.  17.     In  an  action  brought  by  a  person  out  of 
possession  of   real  property,  to  determine  an   adverse 
claim  of  an  interest  or  estate  therein,  the  i>erson  making 
ofactionBfor   sucli  adverse  claim  and  persons  in  [)ossession  may  join  as 
Bion^o/ reS    defendants,  and  if  the  judgment  be  for  the  plaintiff,  he 
property.         ^^^^  liave  a  writ  for  the  possession  of  the  premises  as 
against  the  defendants  in  action  against  whom  the  judg- 
ment has  passed. 
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Sec.  18.  Any  two  or  more  persons  claiming  any 
estate  or  interest  in  lands  under  a  common  somx»  of 
title^  whether  holding  as  tenants  in  common,  joint  ten- 
ants, coparceners,  or  in  severalty,  may  unite  in  action 
against  any  jierson  claiming  an  adverse  estate  or  interest 
therein,  for  the  purpose  of  determining  such  adverse 
claim,  or  of  establishing  such  common  source  of  title,  or 
of  declaring  the  same  to  be  held  in  trust,  or  of  remov- 
ing a  cloud  upon  the  same. 

Sec.  19.  Of  the  parties  to  the  action,  those  who  are 
luiited  in  interest  shall  be  joined  as  plaintifTs  or  defend- 
ants; but  if  the  consent  of  any  one  who  should  have 
been  joined  as  plaintiiT  cannot  l)e  obtained,  he  may  be 
made  a  defendant,  the  reason  thereof  being  stated  in  the 
complaint ;  and  when  the  qu^ion  is  one  of  a  common 
or  general  interest  of  many  persons,  or  when  the  parties 
are  numerf>us  and  it  is  impracticable  to  bring  them  all 
More  the  court,  one  or  more  may  sue  or  defend  for  the 
benefit  of  all. 

Sec.  20.  Persons  severally  liable  upon  the  same 
obligation  or  instrument,  including  the  parties  to  bills  of 
exchange  and  promissory  notes,  and  sureties  on  the  same 
or  separate  instrmnents,  may  all  or  any  of  them  Ix;  in- 
cluded in  the  same  action  at  the  option  of  the  plaintiff. 

Sec.  21.  All  ])ersons  holding  as  tenants  in  common, 
joint  tenants,  or  coparceners,  or  any  numlxjr  less  than  all, 
may  jointly  or  severally  commence  or  defend  any  civil 
aition  or  proceeding  for  the  enforcement  qp  protection  of 
the  rights  of  such  party. 

Sec.  22.  An  action  or  pn)ceeding  does  not  abate  by 
the  <lcath,  marriage,  or  other  disability  of  a  party,  or  by 
the  transfer  of  any  interest  therein,  if  the  cause  of  action 
Mirvive  or  ccmtinue.  In  case  of  the  death,  marriage,  or 
other  disability  of  a  party,  the  court,  on  motion,  may 
allow  the  action  or  proceeding  to  be  continued  by  or 
against  iiis  representative  or  successor  in  interest.  In 
case  of  any  other  transfer  of  interest,  the  action  or  pro- 
ceeding may  be  continued  in  the  name  of  the  original 


Who  may 
unite  In  an 
action  to  de- 
termine title 
to  real  estate. 


Joinder  of 
paities  plain- 
UfRi  or  de- 
fendants. 


Joinder  of 

ries  liable 
severalty. 


Rights  of  par- 
ties Jointly 
and  sever- 

aUy. 


Abatement  of 
actions. 
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SubsUtatlon 
of  parties. 


6',VL  b  ititatlon 
bT  defendant 
of  another  de- 
fendant. 


Penon  hav- 
ing an  Inter- 
est in  mlt 
may  inter- 
vene. 


How  inter- 
vention may 
behad. 


Of  judgments 
against  a  oo- 
p  a  r  tnershlp 
oraasociation 
under  a  com- 
mon name 
where  one  or 
more  is  serv- 
ed. 


party,  or  the  court  may  allow  the  j>erson  to  whom  the 
transfer  is  made  to  be  substituted  in  the  action  or  pro- 
ceeding. 

Sec.  23.  A  defendant  against  whom  an  action  is 
pending  upon  a  contract,  or  for  specific,  real,  or  personal 
property,  may  at  any  time  before  answer,  upon  affidavit 
that  a  person  not  a  party  to  the  action,  and  without  col- 
lusion with  him,  makes  against  him  a  demand  for  the 
same  debt  or  pro|)erty,  u|x>n  due  notice  to  such  person 
and  the  adverse  party,  apply  to  the  court  for  an  order  to 
substitute  such  person  in  his  place,  and  discharge  him 
from  liability  to  either  party,  on  his  depositing  in  court 
the  amount  of  the  debt,  or  delivering  the  property  or  its 
value  to  such^person  as  the  court  may  direct ;  and  the 
court  may,  in  its  discretion,  make  the  order. 

Sec.  24.  Any  person  may,  before  the  trial,  intervene 
in  an  action  or  proceeding,  who  has  an  interest  in  the 
matter  of  litigation  in  the  success  of  either  of  the  par- 
ties, or  an  interest  against  both.  An  intervention  takes 
place  when  a  third  person  is  permitted  to  become  a  party 
to  an  action  or  proceeding  between  other  persons,  either 
by  joining  the  plaintiff  in  claiming  what  is  sought  by 
the  complaint,  or  by  uniting  with  the  defendant  in  re- 
sisting the  claims  of  the  plaintiff,  or  by  demanding  any- 
thing adversely  to  both  the  plaintiff  and  defendant,  and 
is  made  by  complaint,  setting  forth  the  grounds  upon 
which  the  intervention  rests,  filed  by  leave  of  the  court, 
and  served  upo;i  the  parties  to  the  action  or  proceedings 
who  have  not  appeared,  and  upon  the  attorneys  of  the 
parties  who  have  appeared,  who  may  answer  or  demur 
to  it  as  if  it  were  an  original  complaint. 

Sec.  25.  Where  two  or  more  persons  associated  in 
the  same  business  transact  such  business  umler  a  com- 
mon name,  whether  it  comprise  the  names  of  such  per- 
sons or  not,  the  associates  may  be  sued  by  such  common 
name,  the  summons  in  such  cases  being  served  on  one  or 
more  of  the  associates ;  and  the  judgment  in  the  action 
shall  bind  the  joint  property  of  all  the  associates  in  the 
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same  manner  as  if  all  had  been  named  defendants^  and 
had  been  sued  upon  their  joint  liability. 

Sec.  26,     The  court  may  determine  any  controversy 
between  parties  before  it,  when  it  can  be  done  without    po^gra  of 
prejudice  to  the  rights  of  others,  or  by  saving  their    ^o^ravexiy 
rights  ;  but  when  a  complete  determination  of  the  con-    §^7*^  ^" 
troversy  cannot  be  had  without  the  presence  of  other 
parties,  the  court  shall  order  them  to  be  brought  in. 

Sbc.  27.  When,  in  a  civil  action,  a  person  not  a  party 
thereto,  but  having  an  interest  in  the  subject  thereof, 
makes  application  to  the  court  to  be  made  a  {Nirty,  it 
may  order  him  to  be  brought  in,  and  upon  due  service  52°2?*^?JJ" 
upon  the  adverse  party  of  his  complaint,  or  answer,,  the  p*«»^ 
same  proceedings  shall  be  had  as  if  he  had  been  an  orig- 
inal party  to  the  action. 

TITLE  III. 
Chapter  I. — Gf  the  Time  of  Commencing  Actions, 


Right  to  oom- 


Sbc.  28.    Civil  actions  can  only  be  commenced  within 
the  periods  prescribed  in  this  title,  after  the  cause  of  nSJi'^ Jrfvii 

.  *  '^  '  actions  limit- 

acdon  shall  have  accrued,  except  where,  in  special  cases,    ed  in  twi  tt- 
a  difierent  limitation  is  prescribed  by  statute. 

Chapter  II. 

Sbc.  29.    No  action  for  the  recovery  of  real  property 
or  for  the  recovery  of  the  possession  thereof,  can  be    umitation 
maintained  unless  it  appear  that  the  plaintiff,  his  ances-   ery   of  reid 
tor,  predeoeasor,  or  grantor  was  seized  or  possessed  of 
the  property  in  question  within  five  years  before  the 
commencement  of  the  action. 

Sec.  30.     No  cause  of  action  or  defense  to  an  action, 
arising  out  of  the  title  to  real  property,  or  to  rents  or 
profits  out  of  the  same,  can  be  effectual  unless  it  appear    ^™J^ic  " 
that  the  person  prosecuting  the  action,  or  making  the   to^wa*praS 
defense,  or  under  whose  title  the  action  is  prosecuted,  or   *'*^' 
the  defense  is  made,   or   the  ancestor,  predecessor,  or 
grantor  of  such  person,  was  seized  or  possessed  of  the 
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When  entry 
upon  real  es- 
tate deemed 
sufficient. 


Presumption, 
when  legal 
title  estab- 
lished. 


Asito  adverse 
possession 
rounded  on  a 
writt  e  n  in- 
strument, de- 
cree, or  judg- 
ment 


What  (ionsti- 
tiite8  adverse 
possession 
when  title 
founded  on  a 
written  in- 
strument, 
Judgment,  or 
decree. 


premises  in  question  within  five  years  before  the  oom- 
menoement  of  the  act  in  respect  to  which  sucli  action  is 
prosecuted  or  defense  made. 

Sec.  31.  No  entry  upon  real  estate  is  deemed  suffi- 
cient or  valid,  as  a  claim,  unless  an  action  be  conuuonced 
thereupon  within  one  year  after  making  such  entry,  ami 
within  five  years  from  the  right  to  make  it  descended  or 
accrued. 

Sec.  32.  In  every  action  for  the  recovery  of  real 
property,  or  the  possession  thereof,  the  person  establish- 
ing a  legal  title  to  the  projierty  is  presumed  to  have  been 
[XNSsessed  thereof  within  the  time  recpiired  by  law,  and 
the  occupation  of  the  pro{>erty  by  any  other  |>erson  is 
.deemed  to  liave  been  under  and  in  sulwrdination  to  the 
legal  title,  unless  it  api)ear  that  the  property  has  been 
held  and  |K)ssessed  adversely  to  such  Ic^.d  title  for  five 
years  Ixifore  the  commencement  of  the  action. 

Sec.  33.  When  it  aj)])ears  that  the  cxxiuiiant,  or  tlujse 
under  whom  he  clainLs,  entered  into  the  |K)ssession  of  the 
property  under  claim  of  title,  exclusive  of  other  right, 
founding  such  claim  ufx)!!  a  written  instrument  as  1km  ng 
a  conveyance  of  the  projxjrty  in  question,  or  u[k)ii  the 
decree  or  judgment  of  a  comj)etent  court,  and  that  there 
had  been  a  continued  occupation  and  possession  of  the 
projierty  included  in  such  instrument,  decTee  or,  judg- 
ment, or  of  some  part  of  the  pro{)erty  under  sut^h  claim, 
for  five  yeare,  the  property  so  included  is  deiuiieil  to  have 
been  held  adversely,  except  that,  when  it  consists  of  a 
tmct  divided  into  lots,  the  jiossession  of  one  lot  is  not 
deemed  a  possession  of  any  other  lot  of  the  same  tnvut. 

Sec.  34.  For  the  purpose  of  constituting  adverse  jk>s- 
session  by  any  person  claiming  a  title  founded  ujmii  u 
written  instrument,  or  a  judgment  or  decTce,  land  is 
deemed  to  have  been  possessed  and  occupied  in  the  fol- 
lowing cases : 

First,  Where  it  has  been  usually  cultivated  or  im- 
proved. 


Am  to  ftdveiM 
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fktmd.    Where  it  has  been  protected  by  a  substantial 
eoelosure. 

TIM.  Where,  although  not  enclosed,  it  has  been 
uxd  for  the  supply  of  fuel,  or  of  fencing  timber  for  the 
porposes  of  husbandry,  or  for  pasturage,  or  for  the 
onlinaiy  use  of  the  occupant 

Fourth.  Where  a  known  farm  or  single  lot  has  been 
|)artly  improved,  the  portion  of  such  farm  or  lot  that 
may  liave  been  left  not  cleared,  or  not  enclosed,  accord- 
ing to  the  usual  course  and  custom  of  the  adjoining 
wiintiy,  shall  he  deemed  to  have  been  occupied  for 
the  same  length  of  time  as  the  part  improved  and  culti- 
vsLted. 

Sec.  35.  Where  it  appears  that  there  has  been  an 
ar-tual  continued  occupation  of  land,  under  a  claim 
of  title  exclusive  of  any  other  right,  but  not  founded    po8seHaT<^ 

.     1  1  111     by  occupancy 

apon  a  written  instrument,  judgment,  or  decree,  the  land    only. 
HO  actually  occupied,  and  no  other,  is  deemed  to  have 
been  held  adversely. 

Sbcj.  36.     For  the  purpose  of  constituting  an  adverse 
possession  by  a  person  claiming  title  not  founded  upon 
a  written  instrument,  judgment,  or  decree,  land  is  deemed    tutea  adyeroe 
to  have  Ix^n  possessed  and  occupied  in  the  following    when  tiue not 

,  founded  on  a 

fasesi  only :  written  in- 

FlrsL     Where  it  has  been  protected  by  a  substantial    cree,  or  jiidg- 

'■  •'  ment 

eDolosure. 

Second.     Where  it  has  been  usually  cultivated  or  im- 
provecJ. 

Sbc.  37.     When  the  relation  of  landlord  and  tenant 
has  existed  between  any  persons  the  possession  of  the 
tenant  is  deemed  the  {possession  of  the  landlord  until  the    ^^^^^   ^^^^ 
the  expiration  of  five  years  from  the  termination  of  the    5^"£|^JjJ**£ 
tenancy,  or  where  there  lias  been  no  written  lease,  until    ,  J^,™?©  n^ 
the  expiration  of  five  years  from  the  time  of  the  last    2S*betw*een 
payment  of  rent,  notwithstanding  that  such  tenant  may    iSSd?ord.*°^ 
have  acquired  another  title,  or  may  have  claimed  to  hold 
adversely  to  his  landlord ;  but  such  presumptions  cannot 
be  made  after  the  periods  herein  limited. 
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Sec.  38.  The  right  of  a  person  to  the  possession  of 
real  property  is  not  impaired  or  aiTected  by  a  descent  cast 
in  oonsequenoe  of  tlie  death  of  a  person  in  possession  of 
such  property. 

Sec.  39.     If  a  person  entitled  to  commence  an  action 
for  the  recovery  of  real  property,  or  for  the  recovery  of 
possession  thereof,  or  to  make  any   entry   or  defense 
founded  on  the  title  to  real  property,  or  to  rents  or  ser- 
vices out  of  the  same,  be  at  the  time  such  title  descends 
or  accrues,  either,  first,  within  the  age  of  majority ;  or, 
second,  insane ;  or,  third,  imprisoned  on  a  criminal  charge, 
or  in  execution  upon  conviction  of  a  criminal  offense, 
for  a  term  less  than  for  life;   or,   fourth,   a  married 
woman,  and  her  husband  be  a  necessary  party  with  her 
in  commencing  such  action  or  making  such  entry  or 
defense — the  time  during  which  such  disability  continues 
is  not  deemed  any  portion  of  the  time  in  this  chapter  lim- 
ited for  the  commencement  of  such  action,  or  the  making 
of  such  entry  or  defense ;  but  such  action  may  be  com- 
menced, or  entry  or  defense  made,  within  the  period  of 
five  years  afler  such  disability  shall  cease,  or  afiier  the 
death  of  the  person  entitled  who  shall  die  under  such  dis- 
ability;  but  such  action  shall  not  be  commenced,  or 
entry  or  defense  made,  after  that  period. 

Sec.  40.  No  action  for  the  recovery  of  mining  claims 
(lode  claims  excepted),  or  for  the  recovery  of  possession 
thereof,  shall  be  maintaiued,  unless  it  appear  that  the 
plaintiff  or  his  assigns  was  seized  or  possessed  of  such 
mining  claims  within  one  year  before  the  commencement 
of  such  action. 


Chapter  III. —  Oj  the  Time  of  Oommenmig  Actions 
Other  than  for  the  Recovery  of  Real  Property, 

Sec.  41.     Actions  other  than  those  for  the  recovery  of 

MMi^n*on    ^^^  property,  as  follows :     1,  an  action  upon  a  judgment 

Judgment  °^   ^^  decree  of  any  court  of  the  United  States,  or  of  any 

state  or  territory  within  the  United  States,  shall  be  com- 
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meDoed  within  six  years ;  2,  an  action  upon  any  oontract, 
obligation^  or  liability,  founded  upon  an  instrument  in 
writing,  shall  be  commenced  within  six  years. 

Ssa  42.  1,  an  action  for  waste  or  trespass  upon  real 
property ;  2,  an  action  upon  a  liability  created  by  a  stat- 
ute, other  than  a  penalty  or  forfeiture ;  3,  an  action  for 
taking,  detaining,  or  injuring  any  goods  or  chattels,  in- 
cluding actions  for  the  specific  recovery  of  personal  prop- 
erty ;  4,  an  action  for  relief  on  the  ground  of  fraud  or 
mistake  (the  cause  of  action  in  such  case  not  to  be  deemed 
to  have  accrued  until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  fraud  or  mistake) — shall 
be  commenced  within  two  years. 

Sec.  43.  An  action  against  a  sheriff,  coroner,  or  con- 
stable, upon  the  liability  incurred  by  the  doing  Of  an  act 
in  official  capacity  and  in  virtue  of  his  office,  or  by  the 
omission  of  an  official  duty,  shall  be  commenced  within 
two  years. 

Sec.  44.  1,  an  action  upon  an  account,  or  other  con- 
tract, obligation,  or  liability,  not  founded  upon  an  in- 
strument of  writing ;  2,  an  action  for  libel,  aasault,  or 
aasault  and  battery,  or  false  imprisonment ;  3,  an  action 
upcHi  an  account  for  goods,  wares,  or  merchandise  sold 
and  delivered,  and  upon  any  express  or  implied  promise 
not  above  enumerated — shall  be  commenced  within  two 
years. 

Sbc.  45.  1,  an  action  upon  a  statute  for  a  penalty 
or  forfeiture,  when  the  action  is  given  to  an  individ- 
ual, or  to  an  individual  and  the  territory,  except  where 
the  statute  imposing  it  prescribes  a  different  limitation ; 
2,  an  action  against  a  sheriff  or  other  officer  for  the  escape 
of  a  prisoner  arrested  or  imprisoned  on  civil  process — 
shall  be  commenced  within  one  year. 

Sec.  46.    There  shall  be  no  limitation  upon  the  right 
to  maintain  an  action  for  the  recovery  of  money  or  other 
property  deposited  with  any  bank,  banker,  trust  oom- 
pBay,  or  savings  and  loan  society. 
7 
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Limitation  in 
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Sec.  47.  An  action  for  relief  not  hereinbefore  pro- 
vided for  must  be  oommenoed  within  three  years  after 
the  cause  of  action  shall  have  accrued. 

Sec.  48.  In  an  action  brought  to  recover  a  balance 
due  upon  a  mutual^  open,  and  current  account,  where 
there  have  been  reciprocal  demands  between  the  parties, 
the  cause  of  action  is  deemed  to  have  accrued  from  the 
time  of  the  last  item  proved  in  the  account  on  either 
side. 

Sec.  49.  The  limitations  prescribed  in  this  act  shall 
apply  to  actions  brought  in  the  name  of  the  territory,  or 
for  the  benefit  of  the  territory,  in  the  same  manner  as  to 
actions  brought  by  private  parties. 

Sec.  50.  If  when  the  cause  of  action  shall  accrue 
against  a  person  when  he  is  out  of  the  territory,  the  ac- 
tion may  be  commenced  within  the  time  herein  limited, 
after  his  return  to  the  territory ;  and  if  aftjer  the  cause 
of  action  shall  have  accrued  he  depart  from  this  terri- 
tory, the  time  of  his  absence  shall  not  be  a  part  of  the 
time  limited  for  the  commencement  of  the  action. 

Sec.  51.  If  the  action  shall  be  commenced  within 
the  time  prescribed  therefor,  and  a  judgment  therein  for 
the  plaintiff  be  rendered  on  error  or  appeal,  the  plain- 
tiff, or  if  he  die  and  the  cause  of  action  survive,  his  heirs 
or  representatives,  may  commence  a  new  action  within 
one  year  after  the  reversal. 

Sec.  52.  When  the  conmiencement  of  an  action  is 
stayed  by  injunction,  or  a  statutory  prohibition,  the  time 
of  the  continuance  of  the  injunction  or  prohibition  shall 
not  be  a  part  of  the  time  limited  for  the  commencement 
of  the  action. 

Sec.  53.  No  acknowledgment  or  promise  shall  be 
sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  the  case  out  of  the  operation  of  this  act, 
unless  the  same  is  contained  in  some  writing  signed  by 
the  party  to  be  charged  thereby ;  but  this  act  shall  not 
alter  the  effect  of  any  payment  of  principal  or  interest. 
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Sec.  54.  Whenever  any  payment  of  principal  or  in- 
terest has  been  or  shall  be  made  upon  an  existing  oon- 
tract,  whether  it  be  bill  of  exchange,  promissory  note, 
bond,  or  other  evidence  of  indebtedness,  if  such  payment 
shall  be  made  after  the  same  shall  have  become  due,  the 
limitation  shall  commence  from  the  time  the  last  payment 
was  made. 

Sbc.  55.  When  the  cause  of  action  shall  have  arisen 
in  any  other  state  or  territory  of  the  United  States,  or  in 
a  foreign  country,  and  by  the  laws  thereof  an  action  can- 
not be  maintained  against  a  person  by  reason  of  the  lapse 
of  time,  no  action  thereon  shall  be  commenced  against 
him  in  this  territory. 

TITLE  IV. 
Chapter  I. — Of  the  Place  of  Trial  of  QvU  Aotiona, 

Sec.  56.    Elxcept  when  otherwise  provided,  actions 
for  the  following  causes  shall  be  tried  in  the  county  in    Place  of  trial 
which  the  subject  of  the  action,  or  some  part  thereof,  is   tiona. 
situated,  subject  to  the  power  of  the  court  to  change  the 
place  of  trial,  as  provided  in  this  act : 

firgL  For  the  recovery  of  real  property,  or  of  an 
interest  therein,  or  for  the  determination  in  any  form  of 
such  right  or  interest,  and  for  injuries  to  real  property. 

Second.     For  the  partition,  of  real  property. 

Third.  For  the  foreclosure  of  a  mortgage  of  real 
property :  Provided^  That  where  such  real  property  is 
situated  partly  in  one  county  and  partly  in  another,  the 
plaintiff  may  select  either  of  said  counties,  and  the 
county  so  selected  shall  be  the  proper  county  for  the  trial 
of  any  or  all  of  such  actions  as  are  mentioned  in  this 
flection. 

Sbc.  57.  Actions  for  the  following  causes  shall  be 
tried  in  the  county  where  the  cause,  or  some  part  thereof, 
arose,  subject  to  the  like  power  of  the  court  to  change 
the  place  of  trial : 

FinL  For  the  recovery  of  a  penalty  or  forfeiture 
imposed  by  statute,  except  that  when  it  is  imposed  for 
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an  offense  committed  on  a  lake,  river^  or  other  stream  of 
water,  situated  in  two  or  more  counties,  the  action  may 
be  brought  in  anj  county  bordering  on  such  lake,  river, 
or  stream,  and  opposite  to  the  place  where  the  offense 
was  committed. 

Second.  Against  a  public  officer  or  person  especially 
appointed  to  execute  his  duties,  for  an  act  done  by  him 
in  virtue  of  his  office,  or  against  a  person  who,  by  his 
command,  or  in  his  aid,  does  anjrthing  touching  the 
duties  of  such  officer. 

Sec.  58.     Actions  against  counties  may  be  commenced 

and  tried  in  any  county  in  the  judicial  district  in  which 

aninst  ooun-  such  county  is  situated,  unless  such  actions  are  between 

tried.  counties,  in  which  case  they  may  be  commenced  and  tried 

in  any  county  not  a  party  thereto. 

Sec.  59.  In  all  other  cases,  the  action  shall  be  tried 
in  the  county  in  which  the  defendants,  or  any  of  them, 
may  reside  at  the  commencement  of  the  action,  or  where 
the  plaintiff  resides,  and  the  defendants,  or  any  of  them, 
may  be  found ;  or  if  none  of  the  defendants  reside  in 
the  territory,  or,  if  residing  in  the  territory,  the  county 
in  which  they  so  reside  be  unknown  to  the  plaintiff,  the 
otheractionB,  same  may  be  tried  in  any  county  which  the  plaintiff  may 
where  tried,  designate  in  his  complaint ;  and  if  any  defendant  or  de- 
fendants may  be  about  to  depart  from  the  territory,  such 
action  may  be  tried  in  any  county  where  either  of  the 
parties  may'reside,  or  service  be  had.  Actions  upon  con- 
tracts may  be  tried  in  the  county  in  which  the  contract 
was  to  be  performed ;  and  actions  for  torts,  in  the  county 
where  the  tort  was  committed ;  subject,  however,  to  the 
power  of  the  court  to  change  the  place  of  trial  as  pro- 
vided in  this  act. 

Sec.  60.     When  a  county  shall  be  attached  to  another 

incaaecoun-    county  for  judicial  purposes,  actions  arising  or  triable 

for^'Judfciia    therein,  of  which  a  district  court  shall  have  exclusive 

purposes.        jurisdiction,  shall  be  commenced  and  tried  in  the  county 

to  which  such  county  may  be  so  attached. 
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Sec.  61.  K  the  oounty  in  which  the  addon  is  com- 
menoed  is  not  the  proper  oounty  for  the  trial  thereof^  the 
action  may,  notwithstanding,  be  tried  therein,  unless  the 
defendant,  at  the  time  he  appears  and  answers  or  de- 
murs, files  an  affidavit  of  merits,  and  demands,  m  writ- 
ing, that  the  trial  be  had  in  the  proper  county. 

Sfia  62.  The  court  may,  on  good  cause  shown^ 
change  the  place  of  trial  in  the  following  cases : 

firsL  When  the  county  designated  in  the  complaint 
is  not  the  proper  county. 

Second.  When  there  is  reason  to  believe  that  an  im- 
partial trial  cannot  be  had  therein. 

Third.  When  the  convenience  of  witnesses  and  the 
ends  of  justice  would  be  promoted  by  the  change. 

Fourth,  When,  from  any  cause,  the  judge  is  disqual- 
ified Ax>m  acting  in  the  action:  Provided,  The  court 
shall  not  change  the  place  of  trial  for  disqualification  of 
the  district  judge,  in  any  case  where  the  judge  of  another 
district  court  will  appear  and  try  the  action. 

Sec.  63.  If  an  action  or  proceeding  is  commenced  or 
pending  in  a  court,  and  the  judge  or  justice  thereof  is 
disqualified  from  acting  as  such,  or  if,  for  any  cause,  the 
court  orders  the  place  of  trial  to  be  changed,  it  must  be 
^aosferred  for  trial  to  a  court  the  parties  may  agree 
upon  by  stipulation  in  writing,  or  made  in  open  court, 
and  entered  in  the  minutes ;  or  if  they  do  not  so  agree, 
then  to  the  nearest  court  where  the  like  objection  or 
cause  for  m5i.lring  the  order  does  not  exist,  as  follows : 

FinL  If  in  the  district  court,  to  another  district 
court 

Second.  If  in  the  probate  court,  to  some  other  pro- 
hate  court. 

Third.  If  in  a  justice's  court,  to  another  justice's 
court  in  the  same  county. 

Sec.  64.  When  an  order  is  made,  transferring  an 
action  or  proceeding  for  trial,  the  clerk  of  the  court  or 
justice  of  the  peace  must  transmit  the  pleading  and 
t^feis  therein  to  the  clerk  or  justice  of  the  court  to 
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which  it  is  transferred.  The  costs  and  fees  thereof, 
and  of  filing  the  papers  anew,  must  be  paid  by  the  party 
at  whose  instance  the  order  was  made.  The  court  to 
which  an  action  or  proceeding  is  transferred  has  and 
exercises  over  the  same  the  like  jurisdiction  as  if  it  had 
been  originally  commenced  therein. 

Sec.  66.  When  an  action  or  proceeding  affecting  the 
title  to  or  possession  of  real  estate  has  been  brought  in 
or  transferred  to  any  court  of  a  county  other  than  the 
county  in  which  the  real  estate,  or  some  portion  of  it,  is 
situated,  the  clerk  of  such  court  must,  after  final  judg- 
ment thereon,  certify,  under  his  seal  of  oflSce,  and  trans- 
mit to  the  corresponding  court,  of  the  county  in  which 
the  real  estate  affected  by  the  action  is  situated,  a  copy 
of  the  judgment.  The  clerk  receiving  such  copy  must 
file,  docket,  and  record  the  judgment  in  the  records  of 
the  court,  briefly  designating  it  as  a  judgment  transferred 
from court  (naming  the  proper  court). 

TITLE  V. — Of  the  Manner  of  Commencing  Civil  Actions. 

Sec.  66.     Civil  actions  in  the  courts  of  this  territory 
are  commenced  by  filing  a  complaint. 

Sec.  67.     The  clerk  must  endorse  on  the  complaint 

Endorsements  ,  . 

of  complaint,  the  day,  month,  and  year  that  it  is  filed,  and  at  any  time 
within  one  year  thereafter  the  plaintiff  may  have  a  sum- 
mons issued,  and  if  the  action  be  brought  against  two  or 
more  defendants  who  reside  in  different  counties,  may 
liave  a  summons  issued  for  each  of  such  counties  at  the 
same  time.  But  at  any  time  within  the  year  after  the 
complaint  is  filed,  the  defendant  may,  in  writing  or  by 
appearing  and  answering  or  demurring,  waive  the  issuing 
of  summons,  or  if  the  action  be  brought  upon  a  joint 
contract  of  two  or  more  defendants,  and  one  of  them  has 
appeared  within  the  year,  the  other  or  others  may  be 
served  or  appear  after  the  year  at  any  time  before  trial. 
Sec.  68.  The  summons  must  be  directed  to  the  de- 
fendant, signed  by  the  clerk,  and  issued  under  the  seal 
of  the  court,  and  must  contain : 


Commence- 
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firtL  The  nameB  of  the  parties  to  the  action,  the 
court  in  which  it  is  brought,  and  the  county  in  which 
the  complaint  is  filed. 

Second.    The  cause  and  general  nature  of  the  action. 

Tl^rd.  A  direction  that  the  defendant  appear  and 
answer  the  complaint  within  ten  days,  if  the  summons  is 
served  vnthin  the  county  in  which  the  action  is  brought ; 
within  twenty  days,  if  served  out  of  the  county,  but  in 
the  district  in  which  the  action  is  brought ;  and  within 
forty  days,  if  served  elsewhere. 

Fourth.  In  an  action  arising  on  contract,  for  the  re- 
covery of  money  or  damages  only,  a  notice  that  unless 
the  defendant  so  appears  and  answers,  the  plaintiff  vnll 
take  judgment  for  the  sum  demanded  in  the  complaint 
(stating  it). 

Rfth,  In  other  actions,  a  notice  that  unless  defend- 
ant so  appears  and  answers,  the  plaintiff  will  apply  to 
the  oDurt  for  the  relief  demanded  in  the  complaint. 

The  name  of  the  plaintiff's  attorney  must  be  endorsed 
on  the  summons. 

Sfia  69.  If  the  summons  is  returned  without  being 
served  on  any  or  all  of  the  defendants,  or  if  it  has  been 
lost,  the  clerk,  upon  the  demand  of  the  plaintiff,  may 
iaene  an  alias  sunmions,  in  the  same  form  as  the  original. 

Sec.  70.  In  an  action  afiecting  the  title  or  the  right 
of  possession  of  real  property,  the  plaintiff,  at  the  time 
of  filing  the  complaint,  and  the  defendant,  at  the  time  of 
filing  his  answer,  when  affirmative  relief  is  claimed  in 
sach  answer,  or  at  any  time  afterwards,  may  record  in 
the  office  of  the  recorder  of  the  county  in  which  the 
property  is  situated,  a  notice  of  the  pendency  of  the 
action,  containing  the  names  of  the  parties  and  the  object 
of  the  action  or  defense,  and  a  description  of  the  prop- 
^  in  that  county  affected  thereby.  From  the  time  of 
filing  such  notice  for  record  only  shall  a  purchaser  or 
uxsunbranoer  of  the  property  affected  thereby  be  deemed 
to  have  oonstrucdve  notice  of  the  pendency  of  the  action, 
and  only  of  its  pendency  against  parties  designated  by 
their  real  names. 
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Sec.  71.    The  summons  may  be  served  by  the  sheriff 
Who  may    of  the  oounty  where  the  defendant  is  found,  or  by  any 

serve  th6  *  ^         ^f 

summons.  Other  i)er8on  over  the  age  of  eighteen,  not  a  party  to  the 
action.  When  the  summons  is  served  by  the  sheriff  it 
must  be  returned,  with  his  oertificate  of  its  service,  and 
Return  of  the  of  the  scrvice  of  any  copy  of  the  complaint  where  such 
copy  is  served,  to  the  office  of  the  clerk  from  which  it 
.  issued.  When  it  is  served  by  any  other  person  it  must 
be  returned  to  the  same  place,  with  an  affidavit  of  such 
person  of  its  service,  and  of  the  service  of  a  copy  of  the 
complaint,  where  such  copy  is  served. 

Sec.  72.  The  summons  must  be  served  by  delivering 
a  copy  thereof,  as  follows : 

Fird.  If  the  suit  is  against  a  corporation  formed  under 
the  laws  of  this  territory,  to  the  president  or  other  head 
of  the  corporation,  secretary,  cashier,  or  managing  agent 
thereof. 

Second,  If  the  suit  is  against  a  foreign  corporation, 
or  a  non-resident  joint  stock  company  or  association,  doing 
business  and  having  a  managing  or  business  agent,  cash- 
ier, or  secretary,  within  this  territory,  to  such  agent, 
cashier,  or  secretary. 

Third,  If  against  a  minor,  under  the  age  of  fourteen 
tte  service  of  years,  residing  within  this  territory,  to  such  minor  per- 
sonally, and  also  to  his  father,  mother,  or  guardian ;  or 
if  there  be  none  within  this  territory,  tlien  to  any  person 
having  the  care  or  control  of  such  minor,  or  with  whom 
he  resides,  or  in  whose  service  he  is  employed. 

Fomih,  If  against  a  person  residing  within  this  ter- 
ritory, who  has  been  judicially  declared  of  unsound 
mind,  or  incapable  of  conducting  his  own  affairs,  and 
for  whom  a  guardian  has  been  appointed,  to  such  person 
and  also  to  his  guardian. 

Mfth,  If  against  a  county,  city,  or  town,  to  the  pres- 
ident of  the  board  of  supervisors,  president  of  the  coun- 
cil or  trustees,  or  other  head  of  the  legislative  depart- 
ment thereof. 

Sixth.     In  all  other  cases,  to  the  defendant  personally. 


the  summons. 


LAWS  OF   MONTANA  TEBBTTORY. 


67 


Summona, 
how  served 
on  non-resi- 
dent, or  for- 
eign corpora- 
tion, or  where 
defendant 
cannot  be 
found. 


Order  for  pub- 
lication of 
summons. 


Sec.  73.  Where  the  person  on  whom  the  servioe  is  to 
be  made  resides  out  of  the  territory,  or  has  departed 
from  the  territory,  or  cannot  after  due  diligence  be  found 
within  the  territory,  or  conceals  himself  to  avoid  the 
servioe  of  summons,  or  is  a  foreign  corporation,  haying 
DO  managing  or  business  agent,  cashier,  or  secretary, 
within  the  territory,  and  the  fact  appears  by  affidavit  to 
the  satisfaction  of  the  court  or  judge  thereof,  and  it  al^o 
appears  by  such  affidavit,  or  by  the  verified  complaint  on 
file,  that  a  cause  of  action  exists  against  the  defendant 
in  respect  tQ  whom  the  servioe  is  to  be  made,  or  that  he 
is  a  neoessary  or  proper  party  to  the  action,  such  court  or 
judge  may  make  an  order  that  the  service  be  made  by 
the  publication  of  the  sunmions. 

Sbc.  74.  The  order  must  direct  the  publication  to  be 
made  in  a  newspaper  to  be  designated  as  most  likely  to 
give  notice  to  the  person  to  be  served,  and  for  such  length 
of  time  as  may  be  deemed  reasonable — at  least  once  a 
week ;  but  publication  against  a  defendant  residing  out 
of  the  territory,  or  absent  therefrom,  must  not  be  less 
than  four  weeks.  In  case  of  publication  where  the  resi- 
dence of  a  non-resident  or  absent  defendant  is  known, 
the  court  or  judge  must  direct  a  copy  of  the  summons 
to  be  forthwith  deposited  in  the  post-office,  directed  to 
the  person  to  be  served,  at  his  place  of  residence.  When 
pabUcation  is  ordered,  personal  service  of  a  copy  of  the 
summons  and  complaint  out  of  the  territory  is  equiva- 
lent to  publication  and  deposit  in  the  post-office;  and  in 
either  case  the  servioe  of  the  summons  is  complete  at  the 
expiration  of  the  time  prescribed  by  the  order  forpubli- 
caticm. 

Sbc.  75.  When  the  action  is  against  two  or  more 
defendants  iointly  or  severally  liable  on  a  contract,  and 

Rule    where 

the  summons  is  served  on  one  or  more,  but  not  on  all  of  only  one  of 
them,  the  plaintiff  may  proceed  against  the  defendant   erai  <iefend- 
served  in  the  same  manner  as  if  they  were  the  only  de- 
fendants. 
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Sec.  76.  Proof  of  the  service  of  summons  must  be 
as  follows : 

First.     If  served  by  the  sheriff,  his  certificate  thereof. 

Second,  If  by  any  other  person^  his  affidavit  thereof;  or, 

Third.  In  case  of  publication,  the  affidavit  of  the 
printer,  or  his  foreman  or  principal  clerk,  showing  the 
same ;  and  an  affidavit  of  a  deposit  of  a  copy  of  the  sum- 
mons in  the  post-office,  if  the  same  has  been  deposited;  or. 

Fourth.    The  written  admission  of  the  defendant. 

Sec.  77.  In  case  of  service  otherwise  than  by  publi- 
cation, the  certificate  or  affidavit  must  state  the  time  and 
place  of  service. 

Sec.  78.  From  the  time  of  the  service  of  the  sum- 
mons and  of  a  copy  of  the  complaint  in  a  civil  action, 
where  service  of  a  copy  of  the  complaint  is  required,  or 
of  the  completion  of  the  publication  when  service  by 
publication  is  ordered,  the  court  is  deemed  to  have 
acquired  jurisdiction  of  the  parties,  and  to  have  control 
of  all  the  subsequent  proceedings.  The  voluntary  ap- 
pearance of  a  defendant  is  equivalent  to  personal  service 
of  the  summons  upon  him. 

TITLE  VI. — Of  the  Pleadings  in  Civil  Actions. 

Chapter  I. 

Sec.  79.  The  pleadings  are  the  formal  all^ations 
by  the  parties  of  their  respective  claims  and  defenses  for 
the  judgment  of  the  court. 

Sec.  80.  All  the  forms  of  pleadings  in  civil  actions^ 
and  the  rules  by  which  the  sufficiency  of  the  pleadings 
shall  be  determined,  shall  be  those  prescribed  in  this  act. 

Sec.  81.  The  only  pleadings  allowed  on  the  part  of 
the  plaintiff  are : 

First.    The  complaint ; 

Second.    The  demurrer  to  the  answer ; 

Third.     The  replication  to  defendant's  answer. 

And  on  the  part  of  the  defendant : 

First.    The  demurrer  to  the  complaint ; 

Second.     The  answer. 
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Chapter  II. — The  OompUdnt. 

Sec  82.     The  first  pleading  on  the  part  of  the  plain-    complaint. 
dff  is  the  complaint. 

Sec.  83.     The  oomplaint  must  contain : 

FirsL  The  title  of  the  action ;  the  name  of  the  court 
and  county  in  which  the  action  is  brought^  and  the  names 
of  the  parties  to  the  action. 

SeconcL     A  statement  of  the  facts  constituting  the   plaint    must 

/k       ..         •  -..  <■  .      «  contain. 

cause  of  acnon,  m  ordinary  and  concise  language. 

TMnL  A  demand  of  the  relief  which  the  plaintiff 
claims.  If  the  recovery  of  money  or  damages  be  de- 
manded^ the  amount  thereof  must  be  stated. 

Sec.  84.  The  plaintiff  may  unite  several  causes  of 
action  in  same  complaint  when  they  arise  out  of: 

Fird.     Contracts,  express  or  implied. 

Second.  Claims  to  recover  specific  real  property,  with 
or  without  damages,  for  the  withholding  thereof,  or  for 
waste  committed  thereon,  and  the  rents  and  profits  of  the 
same,  and  for  an  injunction  to  stay  waste  or  injury  thereto. 

Third.  Claims  to  recover  specific  personal  property, 
with  or  without  damages,  for  the  withholding  thereof.        cauuee  of  ac- 

F<mih.  Claims  agaipst  a  trustee  by  virtue  of  a  con-  ge^JoSSd!^*^ 
tn^  or  by  operation  of  law. 

Fifth.    Injuries  to  character. 

Sixth.     Injuries  to  person. 

Seventh.  Injuries  to  property ;  but  the  causes  of  action 
so  united  shall  all  belong  to  only  one  of  these  classes,  and 
shall  affect  all  the  parties  to  the  action,  and  not  require 
different  places  of  trial,  and  shall  be  separately  stated : 
Provided,  however,  That  an  action  for  malicious  arrest 
and  prosecution,  or  either  of  them,  may  be  united  with 
an  action  for  either  an  injury  to  character  or  to  person. 

Chapter  III. 

Sec.  86.  The  defendant  may  demur  to  the  com-  ^  h  e  n  d  e- 
plaint  within  the  time  required  in  summons  to  answer,  ^Mnur.*  ™*^ 
when  it  appears  upon  the  face  thereof,  either : 
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When  objec- 
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First,  That  the  oourt  has  no  juriediction  of  the  per- 
son of  the  defendant  or  the  subject  of  the  action ;  or. 

Second.  That  the  plaintiff  has  no  legal  capacity  to 
sue;  or, 

Third.  That  there  is  another  action  pending  between 
the  same  parties  for  the  same  cause ;  or, 

Fourth,  That  there  is  a  defect  or  misjoinder  of  par- 
ties, plaintiff  or  defendant ;  or. 

Fifth,  That  several  causes  of  action  have  been  im- 
properly united ;  or. 

Sixth.  That  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action ;  or, 

Seventh,  That  the  complaint  is  ambiguous,  unintel- 
ligible, or  uncertain. 

The  demurrer  shall  distinctly  specify  the  grounds 
upon  which  any  of  the  objections  to  the  complaint  are 
taken ;  unless  it  do  so,  it  may  be  disr^arded. 

The  defendant  may  demur  to  the  whole  complaint,  or 
to  one  or  more  of  several  causes  of  action  stated  therein, 
and  answer  the  residue,  or  may  demur  and  answer 
at  the  same  time:  Provided^  That  a  demurrer  and 
answer  shall  in.no  case  be  filed  at  the  same  time  to  the 
same  cause  of  action ;  but  demurrers  must  be  disposed 
of  before  any  other  pleadings  to  the  same  cause  of  action 
shall  be  filed. 

If  the  complaint  be  amended,  a  copy  of  the  amend- 
ments shall  be  filed,  or  the  court  may,  in  its  discretion, 
require  the  complaint  as  amended  to  be  filed,  and  a  copy 
of  the  amendments  shall  be  served  upon  every  defend- 
ant to  be  affected  thereby,  or  upon  his  attorney,  if  he 
has  appeared  by  attorney.  The  defendant  shall  answer 
in  such  time  as  may  be  ordered  by  the  court,  and  judg- 
ment by  default  may  be  entered  upon  failure  to  answer, 
as  in  other  cases. 

Sec.  86.  When  any  of  the  matters  enumerated  in 
section  86  do  not  appear  upon  the  face  of  the  compliunt 
the  objection  may  be  taken  by  answer.  If  no  such  objec- 
tion be  taken,  either  by  demurrer  or  answer,  the  defendant 
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shall  be  deemed  to  have  waived  the  same,  excepting  oAly 

the  objection  to  the  jurisdiction  of  the  court  and  the  ob-    Shin  deemeS 

jection  that  the  complaint  does  not  state  facts  sufficient 

to  oonstitue  a  cause  of  action. 


waived. 


Chapter  IV. — The  Answer. 

Sec.  87.     The  answer  of  the  defendant  shall  contain : 

Fir9L  A  specific  denial  of  the  material  allegations 
of  the  complaint  controverted  by  the  defendant. 

Seeond.  A  statement  of  any  new  matter  constituting 
a  defense  or  counter  claim. 

If  the  complaint  be  verified,  the  denial  of  each  alle- 
gation controverted  must  be  specific,  and  be  made  posi- 
tively or  according  to  the  information  and  belief  of  the 
defendant. 

Sec.  88.  The  counter  claim  mentioned  in  the  last 
section  shall  be  one  existing  in  favor  of  the  defencjant  or 
plaintiff,  and  against  a  plaintiff  or  defendant,  between 
whom  a  several  judgment  might  be  had  in  the  action, 
arising  out  of  one  of  the  following  causes  of  action : 

Fird,  A  cause  of  action  arisingoutof  the  transaction 
set  forth  in  the  complaint  or  answer  as  the  foundation 
of  the  plaintiff's  claim  or  defendant's  defense,  or  con- 
nected with  the  subject  of  the  action. 

Second,  In  an  action  arising  upon  contract,  any  other 
caoae  of  action  arising  also  upon  contract,  and  existing 
at  the  commencement  of  the  action. 

Sbc.  89.  If  the  defendant  omit  to  set  up  a  counter 
claim  in  the  cases  mentioned  in  the  first  sub-division  of 
the  last  section,  neither  he  nor  his  assignee  can  afterwards 
niamtain  an  action  against  the  plaintiff  therefor. 

When  cross  demands  have  existed  between  persons 
under  soch  circumstances  that  if  one  had  brought  an 
action  against  the  other  a  counter  claim  could  have  been 
«t  up,  neither  shall  be  deprived  of  the  benefit  thereof 
hy  the  aasignment  or  death  of  the  other,  but  the  two  de- 
^oiois  shaU  be  deemed  compensated  so  far  as  they  equal 
€**  other. 


Answer,  what 
to  contain. 


Coonier 

dalmi. 
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Pleadings 
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The  defendant  may  set  forth,  by  answer,  as  many  de- 
fenses and  oounter  claims  as  he  may  have ;  they  shall 
each  be  separately  stated,  and  the  several  defenses  shall 
refer  to  the  causes  of  action  which  they  are  intended  to 
answer  in  a  manner  by  which  they  may  be  intelligibly 
distinguished. 

Chapter  V. 

Sec.  90.  The  plaintiff  may,  within  the  same  length 
of  time  after  service  of  the  answer  as  the  defendant  is 
allowed  to  answer  after  service  of  summons,  demur  to 
the  answer  of  the  defendant,  or  to  one  or  more  of  the 
several  defenses  or  counter  claims  set  up  in  the  answer. 

Sec.  91.  The  demurrer  may  be  taken  upon  one  or 
more  of  the  following  grounds : 

MraL  That  several  causes  of  counter  claim  have 
been  improperly  joined. 

Seo&nd.  That  the  answer  does  not  state  facts  suffi- 
cient to  constitute  a  defense  or  counter  claim. 

Third.  That  the  answer  is  ambiguous,  unintelligible, 
or  uncertain. 

Sec.  92.  When  the  answer  contains  new  matter  the 
plaintiff  may,  within  ten  days  from  the  date  of  filing 
such  answer,  reply  thereto,  and  upon  the  overruling  of 
a  demurrer  to  an  answer,  the  court  may  allow  the  plain- 
tiff to  file  a  reply  upon  payment  of  costs  caused  by  such 
demurrer. 

Chapter  VI. 

Sec.  93.  Every  pleading  must  be  subscribed  by  the 
party  or  his  attorney. 

Sec.  94.  All  complaints,  answers,  and  replications 
shall  be  verified  as  provided  in  this  section,  except  tliat 
when  an  admission  of  the  truth  of  the  allegation  might 
subject  the  party  to  a  prosecution  for  felony  or  misde- 
meanor, or  when  the  action  is  by  the  district  attorney,  in 
behalf  of  the  territory  or  county,  the  verification  may- 
be omitted.  The  affidavit  of  verification  shall  state  that 
the  facts  stated  in  the  pleading  are  true  to  the  knowledge 
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of  the  person  making  it,  except  as  to  those  matters  which 
are  therein  stated  on  his  information  and  belief,  and  as 
to  those  matters,  that  he  believes  it  to  be  true.     Such 
verification  shall  be  made  by  the  party,  or  if  there  are 
several  parties  united  in  interest  or  pleading,  by  one  at 
least  of  such  parties  acquainted  with  the  facts,  if  such 
parly  Is  in  the  county  and  capable  of  making  the  affi- 
davit   The  verification  may  also  be  made  by  the  agent 
or  attorney  of  the  party,  if  the  party  is  absent  from  the 
county  where  the  attorney  resides,  or  is  from  any  other 
cause  unable  to  verify  the  pleading,  and  in  such  case 
the  verification  shall  state  that  the  affiant  is  the  agent  or 
attorney  of  the  party,  and  the  reason  why  such  verifica- 
tioD  is  made  by  such  agent  or  attorney,  and  that  the  facts 
stated  in  the  pleading  are  true  to  the  best  knowledge, 
information,  and  belief  of  such  agent  or  attorney. 

When  a  corporation  is  a  party,  the  verification  may  be 
made  by  any  officer  thereof,  and  shall  state  what  officer 
he  is,  and  that  the  facts  stated  in  the  pleading  are  true  to 
the  best  knowledge,  information,  and  belief  of  such  officer. 

Sec.  95.  When  an  action  is  brought  upon  a  written 
instrtunent,  and  the  complaint  contains  a  copy  of  such 
instrument,  or  a  copy  is  annexed  thereto,  the  genuine- 
nees  and  due  execution  of  such  instrument  shall  be 
deemed  admitted,  unless  the  answer  denying  the  same 
shall  be  verified. 

Ssa  96.  When  the  defense  to  an  action  is  founded 
cm  a  written  instrument,  and  a  copy  thereof  is  contained 
in  the  answer,  or  is  annexed  thereto,  the  genuineness  and 
due  execution  of  such  instrument  are  deemed  admitted, 
onleas  the  plaintiff  file  with  the  clerk,  within  ten  days 
after  the  filing  of  the  answer,  an  affidavit  denying  the 
same,  and  serve  a  copy  thereof  on  the  defendant. 

Sbc.  97.  But  the  execution  of  the  instrument  men- 
tioned in  the  two  preceding  sections  is  not  deemed  ad- 
mitted by  a  &ilure  to  deny  the  same  under  oath,  if  the 
party  desiring  to  controvert  the  same  is,  upon  demand, 
refused  an  inspection  of  the  original. 
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Conditions 

Ere  cedent— 
ow  pleaded. 


Statute  of 
limitations  — 
how  pleaded. 


Chapter  VII. 

Sec.  98.  In  the  oonstruction  of  a  pleading  for  the 
purpose  of  determining  its  effect,  its  aIl(^tions  must  be 
liberally  construed,  with  a  view  to  substantial  justice 
between  the  parties. 

Sec.  99.  Sham  and  irrelevant  answers,  and  irrele- 
vant and  redundant  matter,  inserted  in  a  pleading  may 
be  stricken  out  upon  such  terms  as  the  court  may  in  its 
discretion  impose. 

It  shall  not  be  necessary  for  a  party  to  set  forth  in  a 
pleading  the  items  of  an  account  therein  alleged ;  but  he 
shall  deliver  to  the  adverse  party,  within  five  days  after 
a  demand  therefor  in  writing,  a  copy  of  the  account,  or 
be  precluded  from  giving  evidence  thereof.  The  court, 
or  judge  thereof,  or  probate  judge,  may  order  a  further 
account  when  the  one  delivered  is  too  general,  or  is  de- 
fective in  any  particular. 

Sec.  100.  In  action  for  the  recovery  of  real  prop- 
erty, it  must  be  described  in  the  complaint  with  such 
certainty  as  to  enable  an  officer  upon  execution  to  iden- 
tify it. 

Sec.  101.  In  pleading  a  judgment  or  other  deter- 
mination of  a  court,  or  officer  of  especial  jurisdiction,  it 
shall  not  be  necessary  to  state  the  facts  conferring  juris- 
diction, but  such  judgment  or  determination  may  be 
stated  to  have  been  duly  given  or  made.  If  such  alle- 
gation be  controverted,  the  party  pleading  shall  be  bound 
to  establish,  on  the  trial,  the  foots  conferring  jurisdiction. 

Sec.  102.  In  pleading  1 1 :  performance  of  conditions 
precedent  in  a  contract,  it  shall  not  be  necessary  to  state 
the  facts  showing  such  performance,  but  it  may  be  stated 
generally  that  the  party  duly  performed  all  the  condi- 
tions on  his  part ;  and  if  such  allegation  be  controverted, 
the  party  pleading  shall  establish,  on  the  trial,  the  facts 
showing  such  performance. 

Sec.  103.  In  pleading  the  statute  of  limitations,  it 
is  not  necessary  to  state  the  facts  showing  the  defense, 
but  it  may  be  stated  generally  that  the  cause  of  action  is 
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barred  by  the  provisions  of  sectLon 


(giving  the 


number  of  the  section,  and  sub-division  thereof,  if  it  is  so 
divided,  relied  upon)  of  the  code  of  civil  procedure ;  and 
if  such  allegation  be  controverted,  the  party  pleading 
must  establish,  on  the  trial,  the  facts  showing  that  the 
cause  of  action  is  so  barred. 

Six?.  104.  In  pleading  a  private  statute,  or  a  right 
derived  therefrom,  it  shall  be  sufficient  to  refer  to  such 
statute  by  its  title  and  the  day  of  its  passage,  and  the 
court  shall  thereupon  take  judicial  notice  thereof. 

Sec.  105.  In  an  action  for  libel  or  slander,  it  shall 
Dot  be  necessary  to  state  in  ^e  complaint  any  extrinsic 
facts  for  the  purpose  of  showing  the  application  to  the 
plaintiff  of  the  defamatory  matter  out  of  which  the  cause 
of  action  arose ;  but  it  shall  be  sufficient  to  state  gener- 
ally that  the  same  was  published  or  spoken  concerning 
the  plaintiff ;  and  if  such  allegation  be  controverted,  the 
plaintiff  shall  establish,  on  the  trial,  that  it  was  so  pub- 
lished or  spoken. 

Sec.  106.  In  the  actions  mentioned  in  the  last  sec- 
tion, the  defendant  may,  in  his  answer,  allege  both  the 
truth  of  the  matter  charged  as  defamatory  and  any  miti- 
gating circumstances,  to  reduce  the  amount  of  damages ; 
and  whether  he  prove  the  justific^ition  or  not,  he  may 
give  in  evidence  the  mitigating  circumstances. 

Sec.  107.  Every  material  allegation  of  the  com- 
plaint or  answer  not  controverted  by  the  answer,  or  repli- 
cation thereto,  shall,  for  the  purposes  of  the  action,  be 
taken  as  true.  The  statement  in  the  replication  of  mat- 
ter in  avoidance  shall,  on  the  trial,  be  deemed  contro- 
verted by  the  adverse  party. 

Sec.  108.  A  material  all^ation  in  a  pleading  is  one 
esBential  to  the  claim  or  defense,  and  which  could  not  be 
^cken  from  the  pleading  without  leaving  it  insufficient. 

Sec.  109.     The  plaintiff  and  defendant  respectively 
may  be  allowed,  on  motion,  to  make  a  supplemental  com- 
plaint or  answer,  alleging  facts  material  to  the  case, 
OQcurring  after  the  former  complaint  or  answer. 
9 
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A  m  endment 
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Chapter  VIII. 

Sec.  110.  No  variance  between  the  allegation  in  a 
pleading  and  the  proofs  is  to  be  deemed  material,  unless 
it  has  actually  misled  the  adverse  party  to  his  prejudice 
in  maintaining  his  action  or  defense  upon  the  merits. 
Where  it  appears  that  a  party  has  been  so  misled,  the 
court  may  order  the  pleading  to  be  amended,  upon  such 
terms  as  may  be  just. 

Sec.  111.  Where  the  variance  is  not  material,  as 
provided  in  the  last  section,  the  court  may  direct  the  fact 
to  be  found  according  to  the  evidence,  or  may  order  an 
immediate  amendment,  without  costs. 

S^.  112.  Where,  however,  the  allegation  of  the  claim, 
or  defense  to  which  the  proof  is  directed,  is  unproved,  not 
in  some  particular  or  particulars  only,  but  in  its  general 
scope  and  meaning,  it  is  not  to  be  deemed  a  case  of  vari- 
ance within  the  last  two  sections,  but  a  failure  of  proofs. 

Sec.  113.  Any  pleading  may  be  amended  once  by 
the  party  of  course,  and  without  cost,  at  any  time  before 
answer  or  demurrer  filed,  and  after  the  demurrer  and 
before  the  trial  of  the  issue  of  law  thereon,  by  filing  the 
same  as  amended,  and  serving  a  copy  on  the  adverse 
party,  who  may  have  ten  days  thereafter  in  which  to 
answej*  or  demur  to  the  amended  pleading. 

Sec.  114.  The  court  may,  in  furtherance  of  justice, 
and  on  such  terms  as  may  be  proper,  amend  any  plead- 
ing or  proceeding,  by  adding  or  striking  out  the  name  of 
any  party,  or  by  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect ;  and  may,  upon 
like  terms,  enlarge  the  time  for  an  answer,  replication,  or 
demurrer,  or  demurrer  to  an  answer  filed.  The  court 
may  likewise,  upon  affidavit  showing  good  cause  there- 
for, after  notice  to  the  adverse  party,  allow,  upon  such 
terms  as  may  be  just,  an  amendment  to  any  pleading  or 
proceeding  in  any  other  particulars ;  and  may,  upon  like 
terms,  allow  an  answer  to  be  made  after  the  time  limited 
by  this  act;  and  may,  upon  such  terms  as  may  be  just, 
and  upon  payment  of  costs,  relieve  a  party  or  his  l^al 
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representatives  from  a  judgment,  order,  or  other  pro- 
ceedingy  taken  against  him  through  his  mistake,  inadvert- 
ence, surj:)rise,  or  excusable  neglect ;  and  when,  for  any 
cause  satisfactory  to  the  court,  or  the  judge  at  chambers^ 
the  party  aggrieved  has  been  unable  to  apply  for  the  relief 
Bought,  during  the  term  at  which  such  judgment,  order, 
or  proceeding  complained  of  was  taken,  the  court,  or 
judge  at  chambers,  in  vacation,  may  grant  the  relief,  upon 
application  made  within  a  reasonable  time,  not  exceed- 
ing five  months  after  the  adjournment  of  the  term.  When, 
from  any  cause,  the  summons  and  copy  of  the  complaint 
in  an  action  have  not  been  personally  served  on  the  defend- 
ant, the  court  may  allow,  on  such  terms  as  may  be  just, 
such  defendant  or  his  legal  representatives,  at  any  time 
within  six  months  after  the  rendition  of  any  judgment  in 
such  action,  to  answer  to  the  merits  of  the  original  action. 

Sec.  115.     When,  in  an  action  to  recover  the  posses- 
sion of  personal  property,  the  person  making  any  affida- 
vit did  not  truly  state  the  value  of  the  property,  and  the 
oflScer  taking  the  property,  or  the  sureties  on  any  bond, 
is  sued  for  taking  the  same,  the  officer  or  sureties  may,    JSJl^Jt^p*'^' 
in  their  answer,  set  up  the  true  value  of  the  property,    ^onaP^p^' 
and  that  the  person  in  whose  behalf  said  affidavit  was   SSe^^e^L 
made  was  entitled  to  the  possession  of  the  same  when 
said  affidavit  was  made ;  or  that  the  value  in  the  affida- 
vit stated  was  inserted  by  mistake ;  and  the  court  shall 
disr^ard  the  value,  as  stated  in  the  affidavit,  and  give 
judgment  according  to  the  right  of  possession  of  said  prop- 
erty at  the  time  the  affidavit  was  made. 

Sec.  116.     When  the  plaintiff  is  ignorant  of  the  name 
of  a  defendant,  such  defendajit  may  be  designated,  in    fendwS  xnay 
any  pleading  or  proceeding,  by  any  name ;  and  when  his    a^cti^i o^u* 
true  name  is  discovered,  the  pleadings  or  proceedings    '**™®* 
may  be  amended  accordingly. 

Sec.  117.     The  court  shall,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  pleadings  or  proceed-    to^^^to^^ 
ings,  which  shall  not  affect  the  substantial  rights  of  the    Ji^lin^"  ^^ 
parties ;  and  no  judgment  shall  be  reversed  or  affected 
by  reason  of  such  error  or  defect. 
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Chapter  I. — Arrest  and  BaM. 

Sec.  118.  No  person  shall  be  arrested  in  a  civil  ac- 
tion, except  as  prescribed  in  this  act. 

Sec.  119.  The  defendant  may  be  arrested,  as  herein- 
after prescribed,  in  the  following  cases  arising  after  the 
passage  of  this  act : 

Firgt.  In  an  action  for  the  recovery  of  money  or 
damages,  on  a  cause  of  action  arising  upon  contract,  ex- 
press or  implied,  when  the  defendant  is  about  to  depart 
from  the  territory,  ¥Hith  intent  to  defraud  his  creditors ; 
or  when  the  action  is  for  wilful  injury  to  person,  to  char- 
acter, or  to  property,  knowing  the  property  to  belong  to 
another. 

Second,  In  an  action  for  a  fine  or  penally;  or  for 
money  or  property  embezzled,  or  fraudulently  misap- 
plied or  converted  to  his  own  use  by  a  public  ofiScer,  or 
an  officer  of  a  corporation,  or  an  attorney,  factor,  broker, 
agent,  or  clerk,  in  the  course  of  his  employment  as  such, 
or  by  any  other  person  in  a  fiduciary  capacity ;  or  for 
misconduct  or  n^lect  in  office,  or  in  a  professional  em- 
ployment ;  or  for  a  wilful  violation  of  duty. 

Third.  In  an  action  to  recover  possession  of  personal 
property,  unjustly  obtained,  when  the  property,  or  any 
part  thereof,  has  been  concealed,  removed,  or  disposed  of, 
so  that  it  cannot  be  found,  or  taken  by  the  sheriff. 

^Fourth.  When  the  defendant  has  been  guilty  of  fraud 
in  contracting  the  debt,  or  incurring  the  obligation  for 
which  the  action  is  brought;  or  in  concealing  or  dis- 
posing of  the  property.  Tor  the  taking,  detention,  or 
conversion  of  which  the  action  is  brought. 

Fifth,  When  the  defendant  has  removed  or  disposed 
of  his  property,  or  is  about  to  do  so,  with  intent  to  de- 
fraud his  creditors. 

Sec.  120.  An  order  for  the  arrest  of  the  defendant 
shall  be  obtained  from  a  judge  of  the  court  in  which  the 
action  is  brought,  or  from  a  probate  judge. 
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Sec.  121,     The  order  shall  be  made  whenever  it  shall 
appear'to  the  judge,  by  the  affidavit  of  the  plaintiff,  or 
some  other  person,  that  a  sufficient  cause  of  action  exists, 
and  that  the  case  is  one  of  those  mentioned  in  section 
119.    Before  making  the  order,  the  judge  shall  require 
a  written  undertaking  on  the  part  of  the  plaintiff,  with 
at  least  two  sufficient  sureties,  to  the  effect  that,  if  the 
defendant  recover  judgment,  or  if  the  court  shall  finally 
decide  that  the  plaintiff  was  not  entitled  to  an  order  of 
arrest,  the  plaintiff  will  pay  all  costs  and  charges  that 
may  be  awarded  to  the  defendant,  and  all  damages  which 
he  may  sustain  by  reason  of  the  wrongful  suing  out  of 
the  order  of  arrest,  not  exceeding  the  sum  specified  in 
the  undertaking,  which  shall  be  at  least  five  hundred 
dollars. 

Sec.  122.  Each  of  the  sureties  shall  annex  to  the 
ondertaking  an  affidavit  that  he  is  a  resident  and  house- 
holder, or  freeholder,  within  the  territory,  and  worth 
double  the  sum  specified  in  the  undertaking,  over  and 
above  all  his  debts  and  liabilities,  exclusive  of  property 
exempt  from  execution.  The  undertaking  shall  be  filed 
with  the  clerk  of  the  court. 

Sec.  123.  The  order  may  be  made  to  accompany  the 
summons,  or  at  any  time  afterwards,  before  judgment. 
It  shall  require  the  sheriff  of  the  county  where  the 
defendant  may  be  found,  forthwith  to  arrest  him,  and 
hold  him  to  bail  in  a  specified  sum,  and  to  return  the 
order  at  a  time  therein  mentioned  to  the  clerk  of  the 
court  in  which  the  action  is  pending. 

Sec.  124.  The  order  of  arrest,  with  a  copy  of  the 
affidavit  upon  which  it  is  made,  shall  be  delivered  to  the 
sheriff,  who,  upon  arresting  the  defendant,  shall  deliver 
to  him  a  copy  of  the  affidavit,  and  also,  if  desired,  a 
copy  of  the  order  of  arrest. 

Sec.  125.  The  sheriff  shall  execute  the  order  by  ar- 
resting the  defendant,  and  keeping  him  in  custody  until 
discharged  by  law :  Prodded^  That  the  sheriff  shall 
IMA  be  bound  to  keep  such  person  under  arrest  more  than 
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twenty-four  hours,  unless  the  plaintiff  advance  each  day 
the  expense  of  keeping  such  person;  which  expense 
shall  be  taxed  as  costs  in  the  action,  and  in  no  case  shall 
be  a  charge  against  the  county. 

Sec.  126.  The  defendant,  at  any  time  before  execu- 
tion, shall  be  discharged  from  the  arrest,  either  upon  giving 
bail  or  upon  depositing  the  amount  mentioned  in  the 
order  of  arrest,  .as  provided  in  this  chapter. 

Sec.  127.  The  defendant  may  give  bail  by  causinj]^ 
a  written  undertaking  to  be  executed  by  two  or  more 
sufficient  sureties,  stating  their  plac*cs  of  residence  and 
occupations,  to  the  effet^t  that  they  are  bound  in  the 
amount  mentioned  in  the  order  of  arrest,  that  the  de- 
fendant shall  at  all  times  render  himself  amenable  to 
the  ])rocess  of  the  court  during  the  pendancy  of  the  ac- 
tion, and  to  such  as  may  be  issued  to  enforce  the  judg- 
ment therein ;  or  that  they  will  pay  to  the  plaintiff  the 
amount  of  any  judgment  which  may  be  recovered  in  the 
action. 

Sec.  128.  At  any  time  before  judgment,  or  within 
ten  days  thereatier,  the  bail  may  surrender  the  defend- 
ant in  their  exonemtion,  or  he  mav  surrender  himself  to 
the  sheriff  of  the  county  where  he  was  arrested. 

Sec.  129.  For  the  purj>ose  of  surrendering  the  de- 
fendant, the  bail,  at  any  time  or  place  before  they  are 
finally  cliarged,  may  themselves  arrest  him,  or,  by  a 
written  authority  endorsed  on  a  certified  copy  of  the  un- 
dertaking, may  empower  the  sheriff  to  do  so.  Upon  the 
arrest  of  the  defendant  by  the  sheriff,  or  u|K)n  hLs  de- 
livery to  the  sheriff  by  the  bail,  or  ujwn  his  own  sur- 
render, the  bail  shall  l)e  exonerated:  Provuledy  Such 
arrest,  delivery,  or  surrender  take  place  before  the  expi- 
ration of  ten  days  after  judgment;  but  if  such  arrest, 
delivery,  or  surrender  be  not  made  within  ten  days  after 
judgment,  the  bail  shall  be  finally  charged  on  their  un- 
dertaking, and  be  bound  to  pay  the  amount  of  the  judg- 
ment within  ten  days  thereafter. 
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Sec.  130.  If  the  bail  n^lect  or  refuse  to  pay  the 
judgment  within  ten  days  after  they  are  finally  charged, 
an  action  may  be  commenced  against  such  bail  for  the 
amoant  of  such  original  judgment. 

Sec.  131.  The  bail  shall  also  be  exonerated  by  the 
death  of  the  defendant,  or  his  imprisonment  in  a  terri- 
torial prison  ;  or  by  his  l^al  discharge  from  the  obliga- 
tion to  render  himself  amenable  to  the  process. 

Sec.  132.  Within  the  time  limited  for  that  purpose, 
the  sheriff  shall  file  the  order  of  arrest  in  the  ofiSce  of 
the  clerk  of  the  court  in  which  the  action  is  pending, 
with  his  return  endorsed  thereon,  together  with  a  copy 
of  the  undertaking  of  the  bail.  The  original  undertak- 
ing he  shall  retain  in  his  possession,  until  filed  as  herein 
provided.  The  plaintiff,  within  ten  days  thereafter,  may 
serve  upon  the  sheriff  a  notice  that  he  does  not  accept 
the  bail,  or  he  shall  be  deemed  to  have  accepted  them, 
and  the  sheriff  shall  be  exonerated  from  liability.  If 
DO  notice  be  served  within  ten  days,  the  original  under- 
taking shall  be  filed  with  the  clerk  of  the  court. 

Sec.  133.  Within  five  days  after  receipt  of  notice, 
the  sheriff  or  defendant  may  give  to  the  plaintiff,  or  his 
attorney,  notice  of  the  justification  of  the  same,  or  other 
bail  (specifiying  the  place  of  residence  and  occupation  of 
the  latter),  before  a  judge  of  the  court,  or  clerk  thereof, 
or  probate  judge,  at  a  specified  time  and  place;  the  time 
to  be  not  less  than  five  nor  more  than  ten  days  thereafter, 
except  by  consent  of  parties.  In  case  other  bail  be 
given,  there  shall  be  a  new  undertaking. 

Sec.  134.  The  qualifications  of  bail  shall  be  as  fol- 
lows: 

Ftrsl.  Each  of  them  shall  be  a  resident  and  house- 
holder, or  freeholder,  within  the  county. 

Second,      Each  shall  be  worth  the  amount  specified  in 
the  order  of  arrest,  or  the  amount  to  which  the  order  is 
reduced,  as  provided  in  this  chapter,  over  and  above  all* 
his  debts  and  liabilities,  exclusive  of  property  exempt 
from  execution ;  but  the  judge  or  clerk,  on  justification, 
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may  allow  more  than  two  sureties  to  justify  severally, 
in  amounts  less  than  that  expressed  in  the  order,  if  the 
whole  justification  be  equivalent  to  that  of  two  sufficient 
bail. 

Sec.  135.  For  the  purpose  of  justification,  each  of 
the  bail  shall  attend  before  the  judge  or  clerk,  at  the 
time  and  place  mentioned  in  the  notice,  and  may  be  ex- 
amined on  oath,  on  the  part  of  the  plaintiff,  touching  his 
sufficiency  in  such  manner  as  the  judge  or  clerk,  in  his 
discretion,  may  think  proper.  The  examination  shall 
be  reduced  to  writing,  and  subscribed  by  the  bail  if  re- 
quired by  the  plaintiff. 

Sec.  136.  If  the  judge  or  clerk  shall  find  the  bail  suf- 
ficent,  he  shall  annex  the  examination  to  the  undertak- 
ing, indorse  his  allowance  thereon,  and  cause  them  to  be 
filed,  and  the  sheriff  shall  thereupon  l^e  exonerated  from 
liability. 

Sec.  137.  The  defendant  may,  at  the  time  of  his  ar- 
rest, instead  of  giving  bail,  deposit  with  the  sheriff  the 
amount  mentioned  in  the  order.  In  case  the  amount  of 
bail  be  reduced,  as  provided  in  this  chapter,  the  defend- 
ant may  deposit  such  amount  instead  of  giving  bail. 
In  either  case,  the  sheriff  shall  give  the  defendant  a  cer- 
tificate of  the  deposit  made,  and  the  defendant  shall  be 
discharged  out  of  custody. 

Sec.  138.  The  sheriff  shall,  immediately  after  the 
deposit,  pay  the  same  into  court,  and  take  from  the  clerk 
receiving  the  same,  two  certificates  of  such  payment,  the 
one  of  which  he  shall  deliver  or  transmit  to  tlie  plain- 
tiff or  his  attorney,  and  the  other  to  the  defendant. 
For  any  default  in  making  such  payment,  the  same  pro- 
ceedings may  be  had  on  the  official  bond  of  the  sheriff 
to  collect  the  sum  deposited  as  in  other  cases  of  delin- 
quency. 

Sec.  139.  If  money  be  deposited  as  provided  in  the 
last  two  sections,  bail  may  be  given  and  may  justify 
upon  notice,  at  any  time  before  judgment;  and  on  the 
filing  of  the  undertaking  and  justification    with   the 
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clerk,  the  money  deposited  shall  be  refunded  by  such 
clerk  to  the  defendant. 

8bc.  140.  Where  money  shall  have  been  deposited, 
if  it  remain  on  deposit  at  the  time  of  recovery  of  a 
judgment  in  favor  of  the  plaintiff,  the  clerk  shall,  under 
the  direction  of  the  ooiut,  apply  the  same  in  satisfaction  jiq^q-  ^^, 
thereof;  and  after  satisfying  the  judgment,  shall  refund  S^^  J^^ 
the  surplus,  if  any,  to  the  defendant.  If  the  judg- 
ment be  in  favor  of  the  defendant,  the  clerk  shall,  under 
the  direction  of  the  court,  refund  him  the  whole  sum 
deposited  and  remaining  unapplied. 

Sec.  141.     If,  after  being  arrested,  the  defendant  es- 
cape or  be  rescued,  the  sheriff  shall  himself  be  liable  as 
hail  J  but  he  may  discharge  himself  from  such  liability    sheriff  as 
by  the  giving  and  justification  of  bail  at  any  time  be- 
fore judgment. 

Sec.   142.     If  a  judgment  be  recovered  against  the 
sheriff  upon  his  liability  as  bail,  and  an  execution  thereon 
be  returned  unsatisfied  in  whole  or  in  part,  the  same  pro-    Maixut  sher^ 
oeeding  may  be  had  on  his  official  bond,  for  the  recovery    section. 
of  the  whole  or  any  deficiency,  as  in  other  cases  of  de- 
linquency. 

Sec.  143.    A  defendant  arrested  may,  at  any  time 
before  justification  of  bail,  apply  to  the  judge  who  made 
the  order,  or  the  court  in  which  the  action  is  pending, 
npon  reasonable  notice  to  the  plaintiff,  to  vacate  the  order   ^^^^j^^ 
of  arrest  or  to  reduce  the  amount  of  bail.     If  the  ap-    ^^^^  ^«*^- 
plication  be  made  upon  affidavits  on  the  part  of  the  de- 
fendant, but  not  otherwise,  the  plaintiff  may  oppose  the 
same  by  affidavits,  or  other  proofs  in  addition  to  those 
on  which  the  order  of  arrest  was  made. 

Sec.  144.     If,  upon  soch  application,  it  shall  satisfac- 
torily appear  that  there  was  not  sufficient  cause  for  the  ar- 
rest, the  order  shall  be  vacated;  or  if  it  satisfactorily  ap-    ▼acated  or 
pear  that  the  bail   was  fixed  too  high,  the  amount  shall 
be  reduced. 
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Sec.  145.     Every  person  confined  in  jail  on  an  exe- 
Penoniniau    cution  issued  on  a  judgment  rendered  in  a  civil  action, 
ciiSe^         shall  be  discharged  therefrom  upon  the  conditions  here- 
inafter specified. 

Sec.  146.  Such  person  shall  cause  notice  in  writing 
to  be  given  to  the  plaintifi^,  hLs  agent  or  attorney,  that  at 
a  certain  time  and  place  he  will  apply  to  the  district  or 

Application  ,  .     ,  «    ,  .  ,  .,  , 

fordiM2haxipe.  probate  judge  of  the  county  in  which  such  person  may 
be  confined,  for  the  purpose  of  obtaining  a  discharge 
from  his  imprisonment. 

Sec.  147.    Such  notice  shall  be  served  upon  the  plain- 

tifl^,  his  agent  or  attorney,  one  day  at  least  before  the 

serrioeof  no-    hearing  of  the  application.     If  the  plaintiff  be  not  a  res- 

SSonf  *^^"     ident  of  the  county,  and  have  no  agent  or  attorney  in  the 

county,  no  such  notice  need  be  served. 

Sec.  148.     At  the  time  and  place  specified  in  the 
notice,  such  person  shall  be  taken  before  such  judge,  who 
shall  examine  him  under  oath,  concerning  his  estate  and 
Ex    inati       property  and  effects,  and  the  disposal  thereof,  and  his 
fordischarge.    ability  to  pay  the  judgment  for  which  he  isoommitted;  and 
such  judge  shall  also  hear  any  other  l^al  and  pertinent 
evidence  that  may  be  produced  by  the  debtor  or  creditor. 
Sec.  149.     If,  upon  examination,  the  judge  be  satis- 
fied that  the  prisoner  is  entitled  to  his  discharge,  such 
judge  shall  administer  to  him  the  following  oath:     "I, 

,  do  solemnly  swear  (or  affirm)  that  I  have 

Oath  admin-  not  any  estate,  real  or  personal,  to  the  amount  of  fifty 
diachaige.  dollars,  except  such  as  is  by  law  exempted  from  being 
taken  in  execntion ;  and  that  I  have  not  any  other  estate 
now  conveyed  or  concealed,  or  in  any  way  disposed  of, 
with  design  to  secure  the  same  to  my  use,  or  to  defraud 
my  creditors.^' 

Sec.  160.     After  administering  the  oath,  the  judge 
shall  issue  an  order  that  the  prisoner  be  discharged  from 
custody,  if  he  be  imprisoned  for  no  other  cause;  and  the 
<5***'8:««  officer  upon  receiving  service  of  such  order,  shall  dis- 

charge the  prisoner  forthwith,  if  he  be  imprisoned  for  no 
other  cause. 
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Sec.  151.    If  such  judge  should  not  discharge  the 
prisoner,  he  may  apply  for  his  discharge  at  the  end  of  Times  in 
every  succeeding  ten  days,  in  the  same  manner  as  above   er  can  apply 
provided,  and  the  same  proceedings  shall  thereupon  be 

had. 

Sec.  152.    The  prisoner,  after  being  so  dischai^ed, 
shall  be  forever  exempt  from  arrest  and  imprisonment 
for  the  same  debt,  but  the  judgment  against  him  shall   chaige.^ 
remain  in  Aill  force  against  any  estate,  present  or  future, 
of  the  prisoner,  not  exempt  from  execution. 

Sec.  153.    The  plaintiff  in  the  action  may,  at  any 
time,  order  the  prisoner  to  be  discharged,  and  he  shall  or^?pri85SS 
not  thereafter  be  liable  to  imprisonment  for  the  same  <*^*^*'«®^- 
cause  of  aodon. 

Chapter  II. — Claim  and  Ddivery  of  Personal 

Property. 

Sec.  154.    The  plaintiff,  in  an  action  to  recover  pos- 
session of  personal  property,  may,  at  the  time  of  issuing   ^^Jj^^y  ^^ 
gammons,  or  at  any  time  before  answer,  claim  the  deliv- 
ery of  such  property  to  him  as  provided  in  this  chapter. 

Sbo.  155.  When  a  delivery  is  claimed,  an  affidavit 
shall  be  made  by  the  plaintiff,  or  by  some  one  in  his 
behalf,  showing: 

^Rrrf.  That  the  plaintiff  is  the  owner  of  the  property 
claimed,  particularly  describing  it,  or  is  lawfully  entitled 
to  the  possession  thereof. 

Second.    That  the  property  is  wrongfully  detained  by 

,1,^,  11-/  &/  ■'The  affidavit 

tne  defendant.  and  its  requi- 

Third.  The  alleged  cause  of  the  detention  thereof 
acoording  to  his  best  knowledge,  information,  and  belief. 
Fourth.  That  the  same  has  not  been  taken  for  a  tax, 
HflBeagment,  or  fine,  pursuant  to  a  statute,  or  seized  under 
an  execution  or  an  attachment  against  the  property  of 
the  plaintiff;  or,  if  so  seized,  that  it  is  by  the  statute 
exempt  from  such  seizure ;  and, 
fifth.    The  actual  value  of  the  property. 


personal 
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Sec.  156.  The  plaintiff  or  his  attorney  may  there- 
S^'reqa^  upon,  by  an  endorsement  in  writing  upon  the  affidavit, 
^on^aF^rS^  require  the  sheriff  of  the  county  where  the  property 
*^"  claimed  may  be  to  take  the  same  from  the  defendant. 

Sec.  157.  Upon  receipt  of  the  affidavit  and  notice, 
with  a  written  undertaking,  executed  by  two  or  more 
sufficient  sureties,  approved  by  the  sheriff,  to  the  effect 
that  they  are  hound  to  the  defendant  in  double  the  vahie 
of  the  property,  as  stated  in  the  affidavit  for  the  prose- 
taMake'pro?  cution  of  the  action,  without  delay  and  with  effect  and 
®^*  for  the  return  of  the  property  to  the  defendant,  if  re- 

turn thereof  be  adjudged,  and  for  the  payment  to  him 
of  such  sum  as  may  from  any  cause  be  recovered  against 
the  plaintiff,  the  sheriff  shall  fortliwith  take  the  property 
described  in  the  affidavit,  if  it  be  in  the  possession  of 
the  defendant  or  his  agent,  and  retain  it  in  his  custody. 
He  shall  also,  without  delay,  serve  on  the  defendant  a 
copy  of  the  affidavit,  notice,  and  undertaking,  by  deliv- 
ering the  same  to  him  personally,  if  he  can  be  found,  or 
^i^OTduty  or  to  his  agent,  from  whose  possession  the  property  is 
taken ;  or,  if  neither  can  be  found,  by  leaving  them  at 
the  usual  place  of  abode  of  either,  with  some  person  of 
suitable  age  and  discretion;  or,  if  neither  have  any 
known  place  of  abode,  by  putting  them  in  the  nearest 
post  office,  directed  to  the  defendant 

Sec.  158.  The  defendant  may,  within  two  days  after 
the  service  of  a  copy  of  the  affidavit  and  undertaking, 
give  notice  to  the  sheriff  that  he  excepts  to  the  sufficiency 
of  the  sureties.  If  he  fails  to  do  so,  he  shall  be  deemed 
to  have  waived  all  objections  to  them.  When  the  de- 
Bxoeption  by  fendant  excepts,  the  sureties  shall  justify  on  notice,  in 
BoreUeB.  like  manner  as  upon  bail  on  arrest ;  and  the  sheriff  shall 

be  responsible  for  the  sufficiency  of  the  sureties  until  the 
objection  to  them  is  either  waived,  as  above  provided,  or 
until  they  justify.  If  the  defendant  except  to  the  sure- 
ties, he  cannot  reclaim  the  property,  as  provided  in  the 
next  section. 
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Ssc.  159.  In  all  cases  when  a  judgment  shall  be 
rendered  in  an  action  to  recover  the  possession  of  personal 
property  for  the  return  thereof,  or  its  value  in  case  a  re- 
t'ttn  cannot  be  had,  it  shall  be  the  duty  of  the  party 
against  whom  such  judgment  shall  be  rendered  to  return 
the  same  in  as  good  condition  as  the  same  was  when  pos- 
*S8ion  thereof  was  taken  by  him. 

Sec.  160.  In  case  such  property  shall,  while  in  the 
P<^8Be8sion  of  the  party  against  whom  such  judgment 
™^  be  rendered,  or  while  the  same  shall  be  unlawfully 
detsdned  from  the  party  entitled  to  the  possession  thereof, 
DC  materially  injured  or  lessened  in  value  by  use  or 
otherwise,  then  a  return  or  offer  to  return  the  same  sha|l 
^^  be  deemed  a  compliance  with  the  undertaking  given 
^^^  its  return,  but  an  action  may  be  maintained  for  the 
^^e  thereof  as  assessed  by  the  jury  or  court,  and  dam- 
^^  for  its  detention. 

o^.  181^  In  cage  gu^h  action  to  recover  possession 
^^  personal  property  shall  be  brought  against  any  sheriff 
Of  other  officer  who  may  have  levied  upon  and  seized  the 
same  under  authority  of  any  attachment  or  other  process, 
and  judgment  shall  be  rendered  in  favor  of  such  officer 
for  the  return  of  the  property,  the  party  against  whom 
sQch  judgment  shall  be  rendered  may  nevertheless  make 
return  of  said  property,  notwithstanding  the  same  may 
have  been  injured  or  lessened  in  value,  and  thereupon  it 
shall  be  the  duty  of  such  officer  to  immediately  adver- 
tise the  same  for  sale  as  in  cases  of  sales  of  personal 
property  under  execution,  and  apply  the  proceeds  of  the 
sale  thereoi^  after  paying  the  costs,  towards  the  payment 
and  satisfaction  of  any  judgment  that  may  have  been 
rendered. 

8bc.  162.  Such  second  taking  of  such  property  re- 
ferred to  in  the  preceding  section  shall  not  release  or 
disehai^  the  sureties  on  any  undertaking  given  for  the 
rctom  of  such  property,  but  an  action  may  be  main- 
tained on  such  undertaking  and  recovery  thereon  had, 
onless  the  property  shall  have  been  actually  returned  in 
aoooidance  with  the  judgment  rendered. 
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Sec.  163.  At  any  time  before  the  delivery  of  the 
property  to  the  plaintiff,  the  defendant  may,  if  he  do 
not  except  to  the  sureties  of  the  plaintiff,  require  the  re- 
turn thereof,  upon  giving  to  the  sheriff  a  written  undei^ 
taking,  executed  by  two  or  more  sufficient  sureties,  to  the 
effect  that  they  are  bound  in  double  the  value  of  the 
property,  as  stated  in  the  affidavit  of  the  plaintiff,  for 
the  delivery  thereof  to  the  plaintiff,  if  such  delivery  be 
adjudged,  and  for  the  payment  to  him  of  such  sum  as 
may  for  any  cause  be  recovered  against  the  defendant. 
If  a  return  of  the  property  be  not  so  required  within 
five  days  after  the  taking  and  service  of  notice  to  the 
defendant,  it  shall  be  delivered  to  the  plaintiff,  except  as 
provided  in  section  126. 

Sec.  164.  The  defendant's  sureties,  upon  notice  to 
the  plaintiff  of  not  less  than  two  nor  more  than  five 
days,  shall  justify  before  a  judge  or  clerk,  in  the  same 
manner  as  upon  bail  on  arrest ;  and  upon  such  justifica- 
tion the  sheriff  shall  deliver  the  property  to  tlie  defend- 
ant. The  sheriff  shall  be  responsible  for  the  defendant's 
sureties  until  they  justify,  or  until  the  justification  is 
completed  or  expressly  waived,  and  may  retain  the  prop- 
erty'until  that  time ;  but  if  they,  or  others  in  their  place, 
fail  to  justify  at  the  time  and  place  appointed,  he  shall 
deliver  the  property  to  the  plaintiff. 

Sec.  165.  The  qualification  of  sureties  and  their  jus- 
tification shall  be  such  as  are  prescribed  by  this  act  in 
respect  to  bail  upon  an  order  of  arrest. 

Sec.  166.  If  the  property,  or  any  part  thereof,  l->e 
concealed  in  a  building  or  inclosure,  the  sheriff  shall 
publicly  demand  its  delivery ;  if  it  l)e  not  delivered,  he 
shall  cause  the  building  or  inclosure  to  be  broken  open, 
and  take  the  property  into  his  possession ;  and  if  neces-> 
sary,  he  may  call  to  his  aid  the  power  of  his  county. 

Sec.  167.  When  the  sheriff  shall  have  taken  prop- 
erty, as  in  this  chapter  provided,  he  shall  keep  it  in  a 
secure  place,  and  deliver  it  to  the  party  entitled  thereto, 
upon  receiving  his  lawful  fees  for  taking,  and  his  neces- 
sary expenses  for  keeping,  the  same. 
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Sec.  168.  If  the  property  taken  be  claimed  by  any 
other  person  than  the  defendant  or  his  agent,  and  such 
person  make  affidavit  of  his  title  thereto,  or  right  to  the 
poasesdon  thereof,  stating  the  grounds  of  such  title  or 
right,  and  serve  the  same  upon  the  sheriff,  the  sheriff 
shall  not  be  bound  to  keep  the  property  or  deliver  it  to 
the  plamtiff,  unless  the  plaintiff,  on  demand  of  him  or 
his  agent,  indenmiiy  the  sheriff  against  such  claim  by  an 
ondertaking  by  two  sufficient  sureties,  accompanied  by  g^P^'^y  ^  y 
their  affidavits  that  they  are  each  worth  double  the  value 
of  the  property  as  specified  in  the  affidavit  of  the  plain- 
tiff, over  and  above  their  debts  and  liabilities,  exclusive 
of  property  exempt  from  execution,  and  are  freeholders 
or  householders  in  the  county;  and  no  claim  to  such 
property  by  any  other  person  than  the  defendant  or  his 
agent  shall  be  valid  against  the  sheriff  unless  so  made. 

Sec.  169.  The  sheriff  shall  file  the  notice,  undertak- 
ing, and  affidavit,  with  his  proceedings  thereon,  with  the    Notfee  and 

7"  '  1.1  affidavit  to  be 

Clerk  of  the  court  in  which  the  action  Ls  pending,  within    ^^^^ 
twenty  days  after  taking  the  property  mentioned  therein. 

Chapteb  III. — Injwnction. 

Sec.  170.     An  injunction  is  a  writ  or  order  requiring 
a  person  to  refrain  from  a  particular  act.     The  order  or 
writ  may  be  granted  by  the  court  in  which  the  action  is    ii^unction 
brought,  or  by  a  judge  thereof,  and  when  made  by  a 
judge  may  be  enforced  as  the  order  of  the  court. 

Sec.  171.  An  injunction  may  be  granted  in  the  fol- 
lowing cases: 

fird.    When  it  shall  appear  by  the  complaint  that 
the  plaintiff  is  entitled  to  the  relief  demanded,  and  such 
relief,  or  any  port  thereof,  consists  in  restraining  the    cases    in 
commission  or  continuance  of  the  act  complained  •of,   ^^^J^i^i 
either  for  a  limited  period  or  perpetually.  ^  granted. 

Second.  When  it  shall  appear  by  the  complaint  or 
affidavit  that  the  conmiission  or  continuance  of  some  act 
during  the  litigation  would  produce  great  or  irreparable 
injury  to  the  plaintiff. 
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Third.  When  it  shall  appear  during  the  litigation 
that  the  defendant  is  doing,  or  threatens,  or  is  about  to 
do,  or  is  procuring  or  suffering  to  be  done,  some  act  in 
violation  of  the  plaintiff's  rights  respecting  the  subject  of 
the  action,  and  tending  to  render  the  judgment  inef- 
fectual. 

Sec.  172.  The  injunction  may  be  granted  at  the  time 
of  issuing  the  summons  upon  the  complaint,  and  at  any 
time  afterwards,  before  judgment,  upon  affidavits.  The 
complaint  in  the  one  case,  and  the  affidavits  in  the 
other,  shall  show  satisfactorily  that  sufficient  grounds 
exist  therefor.  No  injunction  shall  be  granted  on  the 
complaint  unless  it  be  verified  by  the  oath  of  the  plain- 
tiff, or  some  one  in  his  behalf,  that  he,  the  person  mak- 
ing the  oath,  has  read  the  complaint,  or  heard  the  com- 
plaint read,  and  knows  the  contents  thereof,  and  the 
same  is  true  of  hia  own  knowledge,  except  the  matters 
therein  stated  on  information  and  belief,  and  that  as  to 
those  matters  he  believes  it  to  be  true.  When  granted 
on  the  complaint,  a  copy  of  the  complaint  and  verifica- 
tion attached  shall  be  served  with  the  injunction ;  when 
granted  upon  affidavit,  a  copy  of  the  affidavit  shall  be 
served  with  the  injunction. 

Sec.  173.  An  injunction  shall  not  be  allowed  after 
the  defendant  has  answered,  unless  upon  notice,  or  upon 
an  order  to  show  cause ;  but  in  such  case  the  defendant 
may  be  restrained  until  the  decision  of  the  court  or  judge, 
granting  or  refusing  the  injunction. 

Sec.  174.  On  granting  an  injunction,  the  court  or 
judge  must  require,  except  the  people  of  the  territory 
are  a  party  plaintiff,  a  written  undertaking  on  the  part 
of  the  plaintiff,  with  sufficient  sureties,  to  the  effect  that 
the  I  plaintiff  will  pay  to  the  party  enjoined  such  dam- 
ages, not  exceeding  an  amount  to  be  specified,  as  such 
party  may  sustain  by  reason  of  the  injunction,  if  the 
court  finally  decide  that  the  plaintiff  was  not  entitled 
thereto. 

Within  five  dajrs  after  the  filing  of  the  undertaking 
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required,  the  defendant  may  except  to  the  sufficiency  of 
the  sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have 
waived  all  objections  to  them. 

When  excepted  to,  the  plaintiff's  sureties,  upon  notice 
to  the  defendant  of  not  less  than  two  nor  more  than  five 
days^^must  justify  before  a  judge  or  county  clerk,  in  the 
same  manner  as  upon  bail  on  arrest,  and  upon  failure  to 
justify,  or  if  others  in  their  place  fail  to  justify  at  the 
time  and  place  appointed,  the  order  granting  an  injunc- 
tion shall  be  dissolved. 

Sec.  175.  If  the  court  or  judge  deem  it  proper  that 
the  defendant,  or  any  of  several  defendants,  should 
be  heard  before  granting  the  injunction,  an  order  may 
be  made  requiring  cause  to  be  shown  at  a  specified  time 
and  place,  why  the  injunction  should  not  be  granted,  and 
the  defendant  may,  in  the  meantime,  be  restrained. 

Sec.  176.  An  injunction  to  suspend  the  general  and  or- 
dinary business  of  a  corporation  shall  not  be  granted  except 
by  the  court  or  a  judge  thereof;  nor  shall  it  be  granted 
without  due  notice  of  the  application  therefor  to  the  proper 
officers  or  managing  agent  of  the  corporation,  except  when 
the  people  of  this  territory  are  a  party  to  the  proceedings. 

Sec.  177.  If  an  injunction  be  granted  without  no- 
tice, the  defendant,  at  any  time  before  the  trial,  may  apply, 
Dpon  reasonable  notice,  to  the  judge  who  granted  the  in- 
junction, or  to  the  court  in  which  the  action  is  brought, 
to  dissolve  or  modify  the  same.  The  application  may 
be  made  upon  the  complaint  and  the  affidavit  on  which  the 
injunction  was  granted,  or  upon  affidavit  on  part  of  de- 
fendant, with  or  without  the  answer.  If  the  application 
be  made  upon  affidavits  on  part  of  defendant,  but  not 
otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits 
or  other  evidence,  in  addition  to  those  on  which  the  in- 
junction was  granted. 

Sec.  178.     If,  upon  such  application,  it  satisfactorily 

appear  that  there  is  not  sufficient  ground  for  the  injunction, 

it  shall  be  dissolved ;  or,  if  it  satisfactorily  appear  that  the 

extent  of  the  injunction  is  too  great,  it  shall  be  modified. 
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Chapter  IV. — AtUiohmefnis. 

Sec.  179.  The  plaintiff^  at  the  time  of  isBuing  the 
summons,  or  at  any  time  afterwards,  may  have  the  prop- 
erty of  the  defendant  not  exempt  from  execution  sXr 
tached,  as  security  for  the  satisfaction  of  any  judgment 
that  may  be  recovered  in  said  action,  unless  the  defend- 
ant give  good  and  sufficient  security  to  secure  the  pay- 
ment of  said  judgment:  Provided,  That  no  writ  of  atr 
tachment  shall  be  issued  until  the  plaintiff,  his  agent  or 
attorney,  shall  file  with  the  clerk  an  affidavit  showing 
that  the  defendant  is  indebted  to  the  plaintiff,  upon  a 
contract,  express  or  implied,  for  the  payment  of  money, 
gold  dust,  or  other  property,  then  due,  which  is  not  se- 
cured by  a  mortgage  lien,  or  pledge  upon  real  or  per- 
sonal property,  or  is  so  secured  tliat  the  security  has  be- 
come insufficient  by  the  act  of  the  defendant,  or  by  any 
means  has  become  nugatory. 

Sec.  180.  Before  issuing  the  writ  the  clerk  shall  re- 
quire a  written  undertaking  on  the  part  of  the  plaintiff, 
with  two  or  more  sufficient  sureties,  to  be  approved  by 
the  clerk,  in  a  sum  not  less  than  double  the  amount 
claimed  by  the  plaintiff,  to  the  effect  that  if  the  defend- 
ant recover  judgment,  or  if  the  court  shall  finally  decide 
that  the  plaintiff  was  [not  entitled  to  an  attachment,  the 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  he  may  sustain  by  reason  of 
the  wrongful  suing  out  of  the  attachment,  not  exceeding 
the  sum  specified  in  the  undertaking.  Said  sureties  may 
be  required  to  justify  before  the  clerk  of  the  court  to  the 
effect  that  each,  for  himself,  is  worth  the  amount  speci- 
fied in  the  undertaking,  over  and  above  his  debts  and 
liabilities,  and  property  by  law  exempt  from  execution 
in  the  territory  of  Montana :  Provided,  That  when  the 
amount  claimed  by  the  plaintiff  shall  be  one  thousand 
dollars,  or  any  sum  under  one  thousand  dollars,  the  said 
undertaking  shall  be  in  a  sum  not  less  than  double  the 
amount  claimed:  Provided,  also,  When  the  amount 
claimed  in  the  affidavit  of  the  plaintiff  equals  or  exceeds 
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som  of  three  thousand  dollars^  the  undertaking  may 
be  executed  by  two  or  moTe  sureties^  and  they  may  state 
in  their  affidavits  that  they  are  severally  worth  amounts 
less  than  that  expressed  in  the  undertaking^  if  the  whole 
amount  is  equivalent  to  that  of  two  sufficient  sureties : 
Prmdedf  alsOy  That  if  such  amount  claimed  by  plaintiff, 
in  the  affidavit,  equals  or  exceeds  the  sum  of  ten  thou- 
sand dollars,  an  undertaking  shall  only  be  required  in  the 
som  of  ten  thousand  dollars. 

Sec.  181.  Actions  may  be  oonmienced,  and  writs  of 
attachment  issued,  upon  any  debt  for  the  payment  of 
money,  or  specific  property,  before  the  same  shall  have 
become  due,  when  it  shall  appear  by  the  affidavit,  in 
addition  to  what  is  required  in  section  137  of  this 
act,  first,  that  the  defendant  is  leaving,  or  is  about  to 
leave,  this  territory,  taking  with  him  or  her  prop- 
erty, moneys,  or  other  effects,  which  might  be  sub- 
jected to  the  payment  of  the  debt,  for  the  purpose  of 
defiauding  his  creditors ;  or,  second,  that  the  defendant 
is  disposing  of  his  property,  or  is  about  to  dispose  of  his 
property,  subject  to  execution,  for  the  purpose  of  de-  not  due. 
ftauding  his  creditors :  Provided,  That  any  judgment 
obtained  under  the  provisions  of  this  section  shall  be 
with  a  rebatement  of  the  interest  from  the  time  said 
judgment  is  rendered  until  the  time  at  which  said  debt 
▼ould  have  become  due:  Arid  provided,  also,  That  the 
defendant  may,  by  a  plea,  put  in  issue  the  matter  alleged 
in  the  affidavit  herein  required,  and  if  the  plaintiff  fail 
to  substantiate  some  one  of  the  causes  required  to  be 
allied  in  said  affidavit,  the  suit  for  debt  or  debts  not 
due  shall  abate. 

Sec.  182.  The  writ  shall  be  directed  to  the  sheriff 
of  any  county  in  which  property  of  such  defendant  may 
be,  and  require  him  to  attach  and  safely  keep  all  the 
property  of  such  defendant  within  his  county,  not  ex-  £ctaiaft.*' 
cmpt  from  execution,  or  so  much  thereof  as  may  be  suf- 
ficient to  satisfy  the  plaintiff's  demand,  the  amount  of 
which  shall  be  stated  in  conformity  with  the  complaint, 
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unless  the  defendant  deposit  the  amount  or  give  him 
security  by  the  undertaking  of  at  least  two  sufficient 
sureties,  in  an  amount  sufficient  to  satisfy  such  demand, 
besides  costs,  or  in  an  amount  equal  to  the  value  of  the 
property  which  has  been  or  is  about  to  be  attached,  in 
which  case  to  take  such  undertaking.  Several  writs 
may  be  issued  at  the  same  time  to  the  sherifi  of  differ- 
ent counties. 

Sec.  183.  The  rights  or  shares  which  the  defendant 
may  have  in  the  stock  of  any  corporation  or  company, 
ProDertT  u  *^g®*^®^  ^^  *'^^  interest  and  profits  thereon,  and  all 
talchm^t.  **"  ^^^^  ^^®  ^^^^  defendant,  and  all  other  property  in  this 
territory  of  such  defendant  not  exempt  from  execution, 
may  be  attached,  and,  if  judgment  be  recovered,  be  sold 
to  satisfy  the  judgment  and  execution. 

Sec.  184.  The  sheriff  to  whom  the  writ  is  directed 
and  delivered  shall  execute  the  same  without  delay,  and 
if  the  undertaking  mentioned  in  section  155  be  not  given, 
as  follows : 

Mrd.  Real  property  standing  upon  the  records  of  the 
county  in  the  name  of  the  defendant,  shall  be  attached 
by  filing  a  copy  of  the  writ,  together  with  a  description 
of  the  property  attached,  with  the  recorder  of  the  county. 

Second.  Real  property,  or  any  interest  therein,  be- 
longing to  the  defendant,  any  held  by  any  other  person, 
or  standing  upon  the  records  of  the  county  in  the  name 
of  any  other  person  (but  belonging  to  the  defendant), 
STOutei**^  shall  be  attached  by  leaving  such  person  or  his  agent  a 
copy  of  the  writ  and  a  notice  that  such  real  property 
(giving  a  description  thereof),  and  any  interest  therein 
belonging  to  the  defendant,  are  attached,  pursuant  to  such 
writ,  and  filing  a  copy  of  such  writ  and  notice  with  the 
recorder  of  the  county. 

Third.  Personal  property  capable  of  manual  delivery 
shall  be  attached  by  taking  it  into  custody. 

Fourth.  Stock  or  shares,  or  any  interest  in  stock  or 
shares,  of  any  corporation  or  company,  shall  be  attached 
by  leaving  with  the  president,  or  other  head  of  the  same. 
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or  the  secretzuy,  or  cashier  of  the  same,  or  other  managing 
agent  thereof,  a  copy  of  the  writ,  and  a  notice  stating 
that  tlie  stock  or  interest  of  defendant  is  attached  in 
parsixance  of  such  writ. 

Fifth.  Debts  and  credits,  and  other  personal  property 
not  capable  of  manual  delivery,  shall  be  attached  by 
leaving  with  the  person  owing  such  debts,  or  having  in 
his  possession,  or  under  his  control,  such  credits  and 
other  personal  property,  or  with  his  agent,  a  copy  of 
the  writ,  and  a  notice  that  the  debts  owing  by  him  to 
the  defendant,  or  the  credits  and  other  personal  property 
in  his  possession,  or  under  his  control,  belonging  to  the 
defendant,  are  attached  in  pursuance  of  such  writ. 

Sec.  185.  It  shall  be  the  duty  of  the  county  recorder 
to  file  and  safely  keep  su<;fi  copy  of  the  writ  and  descrip- 
tion of  the  property,  subject  to  the  inspection  of  all  per-  Record  of 
sons;  and  such  recorder  shall  receive  a  fee  of  twenty-five  ucbed  to  be 
cents  for  such  filing  and  safe  keeping  of  said  list,  to  be 
paid  by  the  plaintifT  in  the  action  and  taxed  and  allowed 
to  him  as  other  costs  and  disbursements  in  the  action. 

Sec.  186.  Uix)n  receiving  information  in  writing 
from  the  plaintifi*  or  his  attorney,  that  any  person  has 
in  his  possession,  or  under  his  control,  any  credits  or  other 
personal  property  belonging  to  the  defendant,  or  is  owing  ^'"'^^ment. 
any  debt  to  the  defendant,  the  sherifi*  shall  serve  upon 
snch  person  a  copy  of  the  writ,  and  a  notice  that  such 
credits  or  other  property  or  debts,  as  the  case  may  be, 
are  attached  in  pursuance  of  such  writ. 

Sec.  187.  All  persons  having  in  their  possession,  or 
onder  their  control,  any  credits  or  other  personal  prop- 
erty belonging  to  the  defendant,  or  owing  any  debts  to  the 
defendant  at  the  time  of  service  upon  them  of  a  copy 
of  the  writ  and  notice  as  provided  in  the  last  section,  J^l^^*^  ®' 
shall  be,  unless  such  property  be  delivered  up  or  trans- 
ferred, or  such  debts  be  paid  to  the  sherifi^,  liable  to  the 
plaintifi*  for  the  amount  of  such  credits,  property,  or 
debts,  until  the  attachment  be  discharged,  or  any  judg- 
ment recovered  by  him  be  satisfied. 
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Sec.  188.  Any  person  owing  debts  to  the  defendant, 
or  having  in  his  possession,  or  under  his  control,  any 
credits  or  other  personal  property  belonging  to  the  de- 
fendant, may  be  required  to  attend  before  the  court  or 
judge,  or  a  referee  appointed  by  the  court  or  judge,  and 
be  examined  on  oath  respecting  the  same.  The  defend- 
ant may  also  be  required  to  attend  for  the  purpose  of 
and  <i«<<Bndu  giving  miormation  respecting  his  property,  and  may  be 
examined.  examined  on  oath.  The  court  or  judge  may,  after  such 
examination,  order  personal  property  capable  of  manual 
delivery  to  be  delivered  to  the  sheriff  upon  such  terms 
as  may  be  just,  having  reference  to  any  liens  thereon,  or 
claims  against  the  same,  and  a  memorandum  to  be  given 
of  all  other  personal  property,  containing  the  amount 
and  description  thereof. 

Sec.  189.  The  sheriff  shall  make  a  full  inventory  of 
the  property  attached,  and  return  the  same  with  the 
writ.  To  enable  him  to  make  such  return  as  to  debts 
and  credits  attached,  he  shall  request,  at  the  time  of  ser- 
vice, the  party  owing  the  debt,  or  having  the  credit,  to 
ISdSSamot  8^^^  ^^^  ^  memorandum,  stating  the  amount  and  de- 
propertr^  ®  ^  scription  of  each ;  and  if  such  memorandum  be  refused, 
he  shall  return  the  fact  of  refusal  with  the  writ  The 
party  refusing  to  give  the  memorandum  may  be  required 
to  pay  the  costs  of  any  proceedings  taken  for  the  pur- 
pose of  obtaining  information  respecting  the  amount  and 
description  of  such  debt  or  credit. 

Sec.  190.  If  any  of  the  property  attached  be  perish- 
able, the  sheriff  shall  sell  the  same  in  the  manner  in 
which  such  property  is  sold  on  execution.  The  proceeds, 
and  other  property  attached  by  him,  shall  be  retained 
by  him  to  answer  any  judgment  that  may  be  recovered 
^^''^pLrtT.  ^^  ^^^  action,  unless  sooner  subjected  to  execution  upon 
another  judgment  recovered  previous  to  the  issuing  of 
the  attachment.  Debts  and  credits  attached  may  be  col- 
lected by  him,  if  the  same  can  be  done  without  suit. 
The  sheriff's  receipt  shall  be  a  sufficient  discharge  for 
the  amount  paid. 
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SBa  191.  If  any  personal  property  attached  be 
claimed  under  oath  by  a  third  party  as  his  property,  the 
sheriff  shall  deliver  the  property  to  such  third  party 
within  five  (5)  days^  if  the  plaintiff  resides  within  the 
ooonty,  otherwise  ten  ds^ys,  after  notice  to  plaintiff's  at-  thiM^^rty.  ^ 
tomqr,  unless  that  plaintiff  give  to  the  sheriff  good  and 
soffident  bond  to  indemnify  him  against  loss  or  damage, 
bj  reason  of  holding  such  property. 

Sec.  192.  If  judgment  be  recovered  by  the  plaintiff, 
the  sheriff  shall  satisfy  the  same  out  of  the  property 
attached  by  him^  which  has  not  been  delivered  to  the 
defendant,  or  claimant,  as  hereinbefore  provided,  or  sub- 
jected to  execution  on  another  judgment  recovered  pre- 
vious to  the  issuing  of  the  attachment,  if  it  be  sufficient 
for  that  purpose,  first,  ^  by  paying  the  plaintiff  the 
proceeds  of  all  sales  of  perishable  property  sold  by  him, 
or  any  debts  or  credits  collected  by  him,  or  so  much  as   satia&ction 

1   II  1  .  .  .0^  Judgment. 

shaU  be  necessary  to  satisfy  the  judgment;  second,  if 
any  balance  remain  due,  and  an  execution  shall  have 
been  issued  on  the  judgment,  he  shall  sell,  under  the  exe- 
cution, so  much  of  the  property,  real  or  personal,  as  may 
be  necessary  to  satisfy  the  balance,  if  enbugh  for  that 
purpose  remain  in  his  hands.  Notices  of  the  sales  shall  be 
given  and  the  sales  conducted  as  in  other  cases  of  sales 
on  execution. 

Sec.  193.  If,  after  selling  all  the  property  attached 
bj  him  remaining  in  his  hands,  and  applying  the  pro- 
<*ed8,  together  with  the  proceeds  of  any  debts  or  credits 
collected  by  him,  deducting  his  fees,  to  the  payment  of 
the  judgment,  any  balance  shall  remain  due,  the  sheriff  j^  balance 
sball  proceed  to  collect  such  balance  as  upon  an  execu-  TOUectiwL  °^ 
ton  m  other  cases.  Whenever  the  judgment  shall  have 
been  paid,  the  sheriff,  upon  reasonable  demand,  shall 
deliver  over  to  the  defendant  the  attached  property  re- 
'^^^ining  m  his  hands,  and  any  proceeds  of  the  property 
attached  unapplied  on  the  judgment. 

Sec.  194.    If  the  execution  be  returned  unsatisfied  in   ^^^  q^  ^^i- 
whole  or  m  part,  the  plaintiff  may  prosecute  any  undertak-   ^''**^*^- 
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ing  given  pursuant  to  section  197,  or  he  may  proceed  as 
in  other  cases,  upon  the  return  of  an  execution. 

Sec.  195.     If  the  defendant  recover  judgment  against 

the  plaintiff,  any  undertaking  received  in  the  action,  all 
forde^<Shnt  the  proceeds  of  sales  and  money  collected  by  the  sheriff, 
dischaiged.      and  all  the  property  attached  remaining  in  the  sheriff's 

hands,  shall  be  delivered  to  the  defendant  or  his  agent ; 

the  order  of  attachment  shall  be  discharged   and  the 

property  released  therefrom. 

Sec.  196.     The  defendant  may,  at  any  time,  release 
any  property  in  his  hands  to  the  sheriff,  by  virtue  of  any 
writ  of  attachment,  by  executing  an  undertaking  as  pro- 
Reie&Be  of   vided  for  in  the  next  section;  and  all  proceeds  of  sales 
tached.  and  money  collected  by  the  sheriff,  and  all  the  property 

attached  remaining  in  his  hands,  shall  be  released  from 
the  attachment  and  delivered  to  the  defendant,  upon  the 
justification  of  the  sureties  and  the  undertaking. 

Sec.  197.  Before  releasing  such  attached  property,  as 
aforesaid,  to  the  defendant,  the  sheriff  shall  require  an 
undertaking  executed  by  tlie  defendant,  and  at  least  two 
sureties,  residents  and  freeholders,  or  householders  in  the 
county,  to  the  effect  that  in  case  the  plaintiff  recover 
judgment  in  the  action,  defendant  will,  on  demand,  re- 
deliver such  attached  property  so  released  to  the  proper 
officer,  to  be  applied  to  the  payment  of  the  judgment, 
and  that  in  default  tliereof,  the  defendant  and  sureties 
Undertaking  ^'^  P^^X  *^  ^®  plaintiff  the  full  valuc  of  the  property 
SiirS***  ^  ^  released.  The  sheriff  may  fix  the  sum  for  which  the 
undertaking  shall  be  executed,  and  if  necessary,  in  fix- 
ing such  sum,  to  know  the  value  of  the  property  released, 
the  same  may  be  appraised  by  three  disinterested  per- 
sons, to  be  appointed  by  the  sheriff;  and  if  any  sheriff 
shall  release  any  property  held  by  him,  under  or  by  vir- 
tue of  any  writ  of  attachment,  without  first  taking  such 
bond  as  herein  required,  or  shall  take  an  insufficient 
bond,  he  and  his  sureties  shall  be  liable  for  the  value  of 
such  property  so  released. 
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Sfia  198.  The  defendant  may  also,  at  any  time  before 
the  time  for  answering  expires,  apply,  on  motion,  uJ)on 
reasonable  notice  to  the  plaintiff,  to  the  court  in  which 
the  action  is  brought,  or  the  judge  thereof,  that  the  at^ 
tachment  be  discharged  on  the  ground  that  the  writ  was 
improperly  issued. 

Sec.  199.  If  the  motion  be  made  upon  affidavits  on 
the  part  of  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits  or  other  evidence,  in 
addition  to  those  on  which  the  order  of  attachment  was 
made. 

Sec.  200.  If,  upon  such  application,  it  shall  satifac- 
torily  appear  that  the  writ  of  attachment  was  improperly 
issued,  it  shall  be  discharged. 

Sec.  201.  The  sheriff  shall  return  the  \vrit  of  at- 
tachment with  the  summons,  if  issued  at  the  same  time, 
otherwise  within  twenty  days  after  its  receipt,  with  a 
certificate  of  his  proceedings  endorsed  thereon  or  attached 
thereto. 

Sec.  202.  All  lieas  by  attachment  shall  accrue  at  the 
time  the  pro|)erty  of  the  defendant  shall  be  attached  by 
the  officer  charged  with  the  execution  of  the  writ,  in  the 
order  in  w^hich  they  are  levied ;  and  said  leiiis  sliall  not 
l)e  affected  by  any  subsequent  attachment,  or  by  any  judg- 
ment obtahieil  subsec^yent  thereto:  Provided,  That  if 
two  or  more  attachments  shall  be  levied  upon  the  same 
property  at  the  same  time,  they  shall  shai'e  pro  rata  in 
the  proceeds  of  said  property ;  but  in  all  cases  the  first 
attachment  levied  shall  be  first  satisfied:  Provided, 
further,  That  the  first  ^nrit  placed  in  the  hands  of  the 
officer  shall  be  levied  first 

Sec.  203.  There  sliall  be  kept  in  the  recorder's  of- 
fice of  the  county  recorder  of  each  county,  a  book  called 
''attachment  book,"  in  which  shall  be  entered  by  such 
recorder,  in  alphabetical  form,  the  names  of  any  person 
or  persons  against  whom  any  writ  or  notice  of  attach- 
ment has  been  filed  in  his  office;  there  shall  also  be  en- 
tered in  said  book  the  time  such  writ  was  filed.  Such 
12 
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Priority  of 
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entries  shall  be  made  under  appropriate  heads  for  that 
purpose.  For  making  such  entry  the  recorder  shall  re- 
ceive twenty-five  cents,  to  be  paid  by  the  plaintiff  in  the 
action,  and  taxed  and  allowed  to  him  as  other  costs  and 
disbursements  in  the  action. 

ATTACHMENT  OF  BOATS. 

Sec.  204.  Any  boat  found  within  the  waters  of  this 
territory  is  liable  — 

Mrd.  For  all  debts  contracted  by  the  master,  owner, 
agent,  clerk,  or  consignee  thereof,  on  account  of  supplies 
furnished  for  the  use  of  such  boat,  or  on  account  of  work 
done  or  materials  furnished  in  building,  repairing,  fitting 
out,  furnishing,  or  equipping  such  boat. 

Second.  For  all  demands  or  damages  accruing  from 
the  non-performance  or  mal-performance  of  any  contract 
of  affreightment,  or  any  contract  relative  to  the  trans- 
portotion  of  persons  or  property,  entered  into  by  the 
master,  owner,  agent,  clerk,  or  consignee  thereof. 

Third.  For  all  injuries  to  persons  or  property  by 
such  boat,  or  by  the  ofiicers  or  crew,  done  in  connection 
with  the  business  of  such  boat. 

Sec.  205.  Claims  gro\ving  out  of  any  of  the  above 
causes  are  liens  upon  such  boat,  its  apparel,  tackling, 
furniture,  and  appendages,  including  barges  and  lighters, 
if  owned  by  the  owners  of  such  boat,  and  used  there" 
with,  at  the  time  suit  is  commenced. 

Sec.  206.  Such  liens  shall  take  preference  of  any 
claim  against  the  boat  itself,  or  any  or  all  of  its  owners, 
growing  out  of  any  other  causes  than  those  above  enu- 
merated, and  as  between  themselves  they  shall  be  pre- 
ferred in  the  following  order : 

First.  Those  resulting  from  wages  for  services  on 
board  such  boat  within  the  year  then  passed  :  Providing^ 
That  suit  is  brought  within  twenty  days  after  the  cessa- 
tion of  such  labor. 

Second.  Those  resulting  from  contracts  made  within 
this  territory. 

Third.     All  other  causes. 
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Sec.  207.  Actions  against  boats  under  the  provis- 
ions of  this  act  shall  not  be  brought  after  the  lapse  of 
one  year  from  the  tinie  the  cause  of  action  accrued. 

Sec.  208.  The  lien  shall  attach  from  the  commence- 
ment of  suit,  subject  only  to  such  other  liens  as  are  of  a 
preferred  class. 

Sec.  209.  Any  raft  found  in  any  of  the  waters  of 
this  territory  shall  be  liable  for  all  debts  contracted  by 
the  owner,  clerk,  pilot,  or  agent  thereof,  on  account  of 
work  done  or  services  rendered  for  such  raft. 

Claims  growing  out  of  either  of  the  above  causes  shall 
be  liens  upon  the  raft,  its  tackling  and  appendages,  for 
the  term  of  twenty  days  from  the  time  the  right  thereof 
accrued,  and  the  same  rules  shall  govern,  and  the  same 
process  shall  be  had,  that  are  prescribed  for  similar  liens 
against  boats. 

Sec.  210.  Any  person  desiring  to  take  the  benefit  of 
this  act  shall  file  with  any  judge  or  clerk  of  any  court, 
or  justice  of  the  peace,  having  jurisdiction,  a  complaint 
m  writing,  duly  verified  by  the  plaintiff,  or  his  agent  or 
attorney,  which  complaint  shall  show  that  the  plaintiff  is 
entitled  to  the  benefit  of  this  act ;  whereupon  such  judge, 
f'lerk,  or  justice  of  the  peace,  shall  issue  his  warrant  to 
the  proper  officer,  commanding  him  to  seize  the  boat,  its 
Skiing,  apparel,  furniture,  and  appendages,  and  detain 
the  same  until  released  by  due  course  of  law. 

Sec.  211.  The  complaint  shall  describe  the  boat  by 
name  as  defendant,  but  if  it  have  no  name,  then  by  such 
<lescription  as  will  enable  the  officer  attaching  to  seize 
the  proper  property. 

Sec.  212.  The  usual  summons  shall  be  issued,  di- 
^^^  to  the  boat  by  name,  or  to  the  property  to  be  at- 
tached, if  no  name  appear,  and  be  served  ujK)n  the  mas- 
ter, owner,  clerk,  agent,  or  consignee  thereof,  and  if  none 
rf  them  can  be  found,  by  posting  up  a  copy  in  some 
^^nspicnous  part  of  the  boat,  or  property  to  be  attached. 

The  warrant  shall  be  served  according  to  the  direc- 
tions it  contains. 
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Sec.  213.  Any  sheriff,  constable,  or  city  marshal,  or 
marshal  of  the  territory,  may  serve  the  warrant  and 
summons  above  mentioned,  whether  the  same  issue  from 
the  office  of  the  clerk,  or  from  a  judge,  or  justice  of  the 
peace,  and  any  clerk,  judge  or  justice  may,  in  his  dis- 
cretion, appoint  any  suitable  person  to  serve  such  sum- 
mons and  warrant,  who  shall  have  all  the  power  of  a 
sheriff  in  the  premises. 

Sec.  214.     Any  master,  agent,  clerk,  consignee,  or 

other  person  interested  in  the  boat,  may  appear  by  him- 

who  may  ap-    self,  his  agent,  or  attorney,  for  the  defendant,  and  oon- 

fondant.  duct  the  defense  of  the  suit,  and  no  continuance  shall  be 

granted  to  the  plaintiff  while  the  boat  is  in  custody. 

Sec.  215.     The  boat  may  be  discharged  at  any  time 
before  final  judgment,  by  giving  bonds,  with  at  least  two 
Bo  at- how    sureties,  to  be  approved  by  the  officer  serving  the  war- 
before*  jud^    rant,  or  by  the  clerk,  judge,  or  justice  who  issued  it,  in 
™^°*'  a  penalty  double  the  plaintiff's  demand  and  costs,  condi- 

tioned that  the  obligors  will  pay  the  amount  found  due 
to  the  plaintiff  with  costs. 

Sec.  216.     If  judgment  be  rendered  against  the  boat 
Execution    before  it  is  discharged,  as  provided  in  the  last  section^ 
aga  list    oat.    g3.g^,^^JQ^^  shall  be  issued  against  it,  together  with  its  ap- 
parel, tackling,  furniture,  and  appendages. 

Sec.  217.  The  officer  may  sell  any  of  the  furniture 
and  appendages  of  the  boat,  if  by  doing  so  he  can  satisfy 
the  demand ;  if  he  sell  the  boat  itself  he  must  sell  it  to 
execulionf  ^"^  the  bidder  who  will  advance  the  amount  necessary  to 
satisfy  the  execution  for  the  lowest  fractional  share  of 
the  boat,  unless  the  person  appearing  for  the  boat  require 
a  different  and  equally  convenient  mode  of  sale. 

^r  ^  .1     I        Sec.  218.     If  a  fractional  share  of  the  boat  be  thus 

Of  fractional  ^" 

boat*'^"^^"*    sold,  the  purchaser  shall  hold  such  share  or  interest 
jointly  with  the  owners. 

Right    of       Sec.  219.     Nothing  herein  contained  shall  afiect  the 
sue  not  af-    right  of  a  plaintiff  to  sue  in  the  same  manner  as  though 


fected. 


this  act  had  not  been  enacted. 
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Sec.  220.     It  shall  be  sufficient  for  the  plamtiff  to  „        ^  ^   ^ 

'^  Nune  of  boat 

all^e  in  his  complaint  or  affidavit,  that  the  services  were  JjJJSutat  ^^ 
rendered  or  material  was  furnished  the  boat  by  its  name. 


Chapter  V. — Receivers. 

Sec.  221.     A  receiver  may  be  appointed  by  the  court   of^SSRw! 
in  which  an  action  is  pending,  or  by  the  judge  thereof: 

first.  In  an  action  by  a  vendor  to  vacate  a  fraudu- 
lent purchase  of  property,  or  by  a  creditor  to  subject  any 
property  or  fund  to  his  claim,  or  between  partners  or 
others  jointly  owning  or  interested  in  any  property  or 
fund,  on  the  application  of  the  plaintiff,  or  of  any  party 
whose  right  to,  or  interest  in,  the  property  or  fund,  or 
the  proceeds  thereof,  is  probable,  and  where  it  is  shown 
that  the  property  or  fund  is  m  danger  of  being  lost,  re- 
moved, or  materially  injured. 

Second.     In  an  action  by  a  mortgagee  for  the  fore- 
closure of  his  mortgage  and  sale  of  the  mortgaged  prop- 
erty, where  it  appears  that  the  mortgaged  property  is    cases    in 
in  danger  of  being  lost,  removed,  or  materially  injured,    ^ivm  mar 
or  that  the  condition  of  the  mortgage  has  not  been  per-       *^^  ° 
formed,  and  that  the  property  is  probably  insufficient  to 
discharge  the  mortgage  debt. 

Third.  After  judgment,  to  carry  the  judgment  into 
eflfect. 

Fourth.  After  judgment,  to  dispose  of  the  property 
according  to  the  judgment,  or  to  preserve  it  during  the 
pendency  of  an  appeal,  or  in  proceedings  in  aid  of  exe- 
cotion,  when  an  execution  has  been  returned  unsatisfied, 
or  when  the  judgment  debtor  refuses  to  apply  his  prop- 
erty in  satisfaction  of  the  judgment. 

Fiflh.  In  cases  when  a  corporation  has  been  dissolved, 
or  is  insolvent  or  in  inmiinent  danger  of  insolvency,  or 
has  forfeited  its  corporate  rights. 

Sixth.  In  all  other  cases  where  receivers  have  here- 
tofore been  appointed  by  the  usages  of  courts  of  equity. 
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Sec.  222.  Upon  the  dissolution  of  any  corporation, 
the  district  courts  of  the  county  in  which  the  corpora^ 
tion  carries  on  its  business,  or  has  its  principal  place  of 
business,  on  application  of  any  creditor  of  the  corpora- 
tion, or  of  any  stockholder  or  member  thereof,  may  ap- 
point one  or  more  persons  to  be  receivers  or  trustees  of 
the  corporation,  to  take  charge  of  the  estate  and  efiects 
thereof,  and  to  collect  the  debts  and  property  due  and 
belonging  to  the  corporation,  and  to  pay  the  outstanding 
indebtedness  thereof,  and  to  divide  the  moneys  and  other 
property  that  shall  remain  over,  among  the  stockholders 
or  members. 

Sec.  223.  No  party  or  attorney,  or  person  interested 
in  an  action,  can  be  appointed  receiver  therein,  without 
the  written  consent  of  the  parties,  filed  with  the  clerk. 
If  a  receiver  be  appointed  upon  an  ex  parte  application, 
the  court,  before  making  the  order,  may  require  from 
the  applicant  an  undertaking  with  sufficient  sureties,  in 
an  amount  to  be  fixed  by  the  court,  to  the  efiFect  that  the 
applicant  will  pay  to  the  defendant  all  damages  he  may 
sustain  by  reason  of  the  appointment  of  such  receiver, 
and  the  entry  by  him  upon  his  duties,  in  case  the  appli- 
cant shall  have  procured  such  appointment  wrongfully, 
maliciously,  or  without  sufficient  cause,  and  the  court 
may,  in  its  discretion,  at  any  time  after  said  appointment, 
require  an  additional  undertaking. 

Sec.  224.  Before  entering  upon  his  duties  the  receiver 
must  be  sworn  to  perform  them  faithfully,  and,  with  one 
or  more  sureties,  approved  by  the  court  or  judge,  exe- 
cute an  undertaking  to  such  person,  and  in  such  sum  as 
the  court  or  judge  may  direct,  to  the  effect  that  he  will 
faithfully  discharge  the  duties  of  receiver  in  the  action, 
and  obey  the  orders  of  the  court  therein. 

Sec.  225.  The  receiver  has,  under  the  control  of  the 
court,  power  to  bring  and  defend  actions  in  his  own  name, 
as  receiver;  to  take  and  keep  possession  of  the  property, 
to  receive  rents,  collect  debts,  to  oomj)ound  for  and  com- 
promise the  same;  to  make  transfers,  and  generally  to 


LAWS  OF  MONTANA  TERRITORY. 


95 


Deposit  of 
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do  such  acts  respecting  the  property  as  the  court  may 
authorize. 

Sec.  226.     Funds  in  the  hands  of  a  receiver  may  be 
invested  upon  interest  by  order  of  the  court ;  but  no    hui6a  o"f  r^ 
such  order  can  be  made  except  upon  the  consent  of  all    SvMtSl*^ 
the  parties  to  the  action. 

Chapter  VI. — Deposit  in  Court. 

Sec.  227.  When  it  is  admitted  by  the  pleading  or 
examination  of  a  party  that  he  has  in  his  possession  or 
under  his  control  any  money  or  other  thing  capable  of 
delivery,  which,  being  the  subject  of  litigation,  is  held 
by  him  as  trustee  for  another  party,  or  which  belongs  or 
is  due  to  another  party,  the  court  may  order  the  same, 
upon  motion,  to  be  deposited  in  court  or  delivered  to 
such  party,  upon  such  conditions  as  may  be  just,  subject 
to  the  further  direction  of  the  court. 

Sec.  228.  If  the  money  is  deposited  in  court  it  must 
be  paid  to  the  clerk,  who  must  deposit  it  with  the  county 
treasurer,  by  him  to  be  held  subject  to  the  order  of  the 
court  For  the  safe  keeping  of  the  money  deposited 
with  him  the  treasurer  is  liable  on  his  official  bond. 

Sec.  229.  Whenever,  in  the  exercise  of  its  authority, 
a  court  has  ordered  a  deposit  or  delivery  of  money  or 
other  thing  and  the  order  is  disobeyed,  the  court,  besides 
ponishing  the  disobedience,  may  make  an  order  requiring 
the  sheriff  to  take  the  money  or  thing  and  deposit  or  de- 
liver it  in  conformity  with  the  direction  of  the  court. 
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TITLE  VIII. 

Chapter  I. — JudgmenJts  in  Oeneral. 

Sec.  230.     A  judgment  is  the  final  determination  of  judgment— 
the  rights  of  the  parties  in  an  action  or  proceeding. 

Sec.  231.  Judgment  may  be  given  for  or  against  one 
or  more  of  several  plaintiff,  and  for  or  against  one  or 
more  of  several  defendants,  and  it  may,  when  the  justice 
of  the  case  requires  it,  determine  the  ultimate  rights  of 
the  parties  on  each  side  as  between  themselves. 
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Sec.  232.  In  an  action  against  several  defendants 
the  court  may,  in  its  discretion,  render  judgment  against 
one  or  more  of  them,  leaving  the  action  to  proceed 
against  the  others  whenever  a  several  judgment  is  proper. 

Sec.  233.  The  relief  granted  to  the  plaintiff,  if  there 
be  no  answer,  shall  not  exceed  that  which  he  shall  have 
demanded  in  his  complaint ;  but  in  any  other  case  the 
court  may  grant  him  any  relief  consistent  with  the  case 
made  by  the  complaint  and  embraced  within  the  issue. 

Sec.  234.  An  action  may  be  dismissed,  or  a  judgment 
of  a  non-suit  entered,  in  the  following  cases : 

Mrd,  By  the  plaintiff  himself  at  any  time  before 
the  trial,  upon  the  payment  of  costs,  if  a  counter  claim 
has  not  been  made.  If  a  provisional  remedy  has  been 
allowed,  the  undertaking  shall  thereupon  be  delivered 
by  the  clerk  to  the  defendant,  who  may  have  his  action 
thereon. 

Second,  By  either  party  upon  the  written  consent  of 
the  other. 

Third.  By  the  court,  when  the  plaintiff  fails  to  ap- 
pear on  the  trial,  and  the  defendant  appears  and  asks 
for  the  dismissal. 

Ihurth.  By  the  court,  when,  upon  trial,  and  before 
the  final  submission  of  the  case,  the  plaintiff  abandons  it. 

Mfih,  By  the  court,  upon  motion  of  the  defendant, 
when,  upon  the  trial,  the  plaintiff  fails  to  prove  a  suffi- 
cient case  for  the  jury. 

The  dismissal  mentioned  in  the  first  two  sub-divisions 
shall  be  made  by  an  entry  in  the  clerk's  roister.  Judg- 
ment may  thereupon  be  entered  accordingly. 

Sec.  235.  In  every  case,  other  than  those  mentioned 
in  the  last  section,  the  judgments  shall  be  rendered  upon 
the  merits. 


Chapter  II. — Judgment  upon  Failure  to  Anmoer. 

Sec.  236.     Judgment  may  be  had  if  the  defendant 
fail  to  answer  the  complaint,  as  follows : 

Mrst,     In  an  action  arising  upon  a  contract  for  the 
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recovery  of  money  or  damages  only,  if  no  answer  has 
been  filed  i^th  the  clerk  of  the  court  within  the  time 
spedfied  in  the  summone,  or  such  further  time  as  may  have 
been  granted,  the  clerk,  upon  the  application  of  the 
pl^ntiff,  shall  enter  the  default  of  the  defendant,  and 
immediately  thereafter  enter  judgment  for  the  amount 
specified  in  the  summons,  including  the  costs,  against  the 
defendant,  or  against  one  or  more  of  several  defendants, 
in  the  cases  provided  for  in  section  75. 

Second.  In  other  actions,  if  no  answer  has  been  filed 
with  the  clerk  ^vithin  the  time  specified  in  the  summons, 
or  such  further  time  as  may  have  been  granted,  the  clerk 
shall  enter  the  default  of  the  defendant ;  and  thereafter 
the  plaintiff  may  apply  at  the  first  or  any  subsequent 
term  of  the  court  for  the  relief  demanded  in  the  com- 
plaint. If  the  taking  of  an  account  or  the  proof  of  any 
fact  be  necessary  to  enable  the  court  to  give  judgment, 
or  to  carry  the  judgment  into  efiect,  the  court  may  take 
the  account  or  hear  the  proof;  or  may,  in  its  discretion,    Judgment 

*  "^  ,     '     whendefend- 

order  a  reference  for  tliat  purpose ;  and  where  the  action    &nt   fkiia  to 

is  for  the  recovery  of  damages  in  whole  or  in  part,  the 

court  may  order  the  damages  to  be  assessed  by  a  jury  ;•  or 

ify  to  determine  the  amount  of  damages  the  examination 

of  a  long  account  be  necessary,  by  a  reference  as  above 

provided. 

Third,  In  actions  where  the  service  of  the  summons 
"was  by  publication,  the  plaintifi*,  upon  the  expiration  of 
the  time  designated  in  the  order  of  publication,  may, 
upon  proof  of  the  publication,  and  that  no  answer  has 
been  filed,  apply  for  judgment ;  and  the  court  shall  there- 
upon require  proof  to  be  made  of  the  demand  mentioned 
in  the  complaint,  and  if  the  defendant  be  not  a  resident 
of  the  territory,  shall  require  the  plaintiff  or  his  agent 
to  be  examined  on  oath  respecting  any  payments  that 
have  been  made  to  the  plaintiff,  or  to  any  one  for  his  use, 
on  account  of  such  demand,  and  may  render  judgment 
for  the  amount  which  he  is  entitled  to  recover. 

13 


answer. 
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Chapter.  III. — Issues — Their  Mode  of  Trial. 

Sec.  237. — An  issue  arises  when  a  fact  or  conclusion 
issneB-whcn  ^^  ^^.w  IS  maintained  by  the  one  party  and  is  controverted 
*'**®-  by  the  other.     Issues  are  of  two  kinds — first,  of  law; 

and,  second,  of  fact. 

Sec.  238.     An  issue  of  law  arises  upon  a  demurrer  to 
isBu^  of  law.    the  complaint  or  answer,  or  replication,  or  to  some  part 
thereof. 

Sec.  239.     An  issue  of  fact  arises,  first,  upon  a  mate- 
rial  allegation  in  the   complaint,  controverted   by  the 
Issue  of  fact    answer;  and,  second,  upon  new  matter  in  the  answer  con- 
troverted by  the  replication,  or  upon  new  matter  in  the 
replication,  except  an  issue  of  law  is  joined  thereon. 

Issue  of  law        Sec.   240.      An  issue  of  law  must  be  tried  by  the 
-how  tried,    ^^j.^^  unless  it  is  referred  upon  consent. 

Sec.  241.     In  actions  for  the  recovery  of  specific  real 
property  with  or  without  damages,  and  for  an  injunction 
tobe*triS"by    ^  s^ay  waste,  or  for  money  claimed  as  due  upon  contract, 
Jaiy.  Qj.  gg  damages  for  breach  of  contract,  or  for  injuries,  an 

issue  of  fact  must  be  tried  by  a  jury,  unless  a  jury  trial  is 
waived,  or  a  reference  is  ordered  by  consent  of  the  par- 
ties. In  all  cases  where  there  are  issues  of  both  law  and 
fact,  the  issues  of  law  must  be  first  disposed  of,  and  in 
fl«t%m  **d  ^^  cases  issues  of  fact  must  l)e  tried  by  a  jury  (except  in 
of-  actions  which  involve  the  settlement  of  accounts  between 

parties),  unless  a  jury  shall  be  waived  by  the  parties. 

Sec.  242.     The  clerk  shall  enter  causes  uj)pn  the  cal- 
endar of  the  court  ac(X)rding  to  the  date  of  the  issue. 
Causes  enter-    Causcs  once  placed  ui)on  the  calendar,  for  a  general  or 
caiendar!^"^    sjMicial  term,  if  not  tried  or  heard  at  such  term,  shall  re- 
main upon  the  calendar  from  court  to  court  until  finally 
disposed  of. 

Sec.  243.     Either  party  may  brhig  the  issue  to  a  trial, 

or  to  a  hearing,  and  in  the  absence  of  the  adverse  party, 

maylbring'S    unless  the  court  for  good  cause  otherwise  direct,   may 

proceed  with  his  case  and  take  a  dLsniLssal  of  the  action, 

or  verdict,  or  a  judgment,  as  the  case  may  require. 
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Sbc.  244.  A  motion  to  postpone  a  trial  on  grounds 
of  the  absenoe  of  evidence,  shall  only  be  made  upon  af- 
fidavit showing  the  materiality  of  the  evidence  expected 
to  be  obtained,  and  that  due  diligence  has  been  used  to 
procure  it.  The  C50urt  may  also  require  the  moving  party 
to  state  upon  affidavit  the  evidence  which  he  expects  to 
obtain,  and  if  the  adverse  party  thereupon  admit  that  such  p  o  a  t  p  o  n  e 
evidence  would  be  given,  and  that  it  be  considered  as 
actually  given  on  the  trial,  or  offered  and  overruled  as 
improper,  the  trial  shall  not  be  postponed;  and  upon 
terms  the  court  may,  in  its  discretion,  upon  good  cause 
shown,  and  in  furtherance  of  justice,  postpone  a  trial  or 
proceeding  upon  other  grounds  than  the  absence  of  evi- 
dence. 

Sec.  245.      The  party  postponing  a  trial  in  any  court 
of  record,  shall   als<^),  if  required  by  the  atlverse  party, 
consent  that  the  testimony  of  any  witness  of  such  adverse 
party,  who  is  in  attendance,  be  then  taken,  before  any    if  trial  be 
judge  or  clerk  of  the  court  in  which  the  c^use  is  pend-    SKtimony^of 
in^,  or  before  a  notary  public,  or  other  officer  authorized    may  be  ta- 
to  take  depositions,  as  the  court  may  indicate,  which  shall 
accordingly  l^e  done ;  and  the  testimony  so  taken  may  be 
read  on  the  trial  with  the  same  effect,  and  subject  to  the 
same  objections,  as  if  the  witness  was  produced. 

Chapter  IV. — Formation  of  the  Jury, 

Sec.  246-  When  the  action  is  called  for  trial  by  jury, 
the  clerk  shall  prepare  separate  ballots  containing  the 
names  of  the  jurors  summoned  who  have  apj)eared  and 
not  been  excused,  and  deposit  them  in  a  l)ox.  He  shall 
then  draw  from  the  box  twelve  names,  and  the  persons 
whose  names  are  drawn  shall  constitute  the  jury.  If  the  JrawnT  ^  °  ^ 
ballot  becomes  exhausted  before  the  jury  is  complete,  or 
if  from  any  cause  a  juror  is  excused  or  discharged,  the 
clerk  shall,  under  the  direction  of  the  court,  draw  from 
the  box  furnished  by  the  county  commissioners,  as  pro- 
vided by  law,  so  many  additional  names  as  shall  be  nee- 


Oath  of   Ja- 
Ton, 
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essary,  in  the  manner  provided  by  law,  and  if  the  names 
in  the  box  are  exhausted  before  the  jury  is  complete,  the 
sherifiF  shall  summon,  under  the  direction  of  the  court, 
from  the  citizens  of  the  vicinity,  and  not  from  bystand- 
ers, so  many  qualified  persons  as  may  be  neoessdry  to 
complete  the  jury.  The  jury  shall  consist  of  twelve  per- 
sons, unless  the  parties  consent  to  a  less  number.  The 
parties  may  consent  to  any  number  not  less  than  three. 
Such  consent  diall  be  entered  by  the  clerk  in  the  minutes 
of  the  trial. 

Sec.  247.  As  soon  as  the  jury  is  completed,  an  oath 
or  affirmation  shall  be  administered  to  the  jurors,  in 
substance :     That  they,  each  of  them,  will  well  and  truly 

try  the  matter  at  issue  between ,  the  plaintiff,  and 

^  the  defendant,  and  a  true  verdict  render  accord- 
ing to  the  evidence. 

Sec.  248.     Either  party  may  challenge  the  jurors,  but 
when  there  are  several  parties  on  either  side,  they  shall 
join  in  a  challenge  before  it  can  be  made.     The  challenge 
shall  be  to  individual  jurors,  and  shall  be  either  peremp- 
chaiieiige  of   tory  or  for  cause;  each  party  shall  be  entitled  to  four 
J^"'"-  peremptory  challenges.^     Either  party  shall  have  the 

right  to  have  the  whole  jury  sworn  to  answer  questions 
as  to  their  competency  in  the  first  instance,  and  may  ex- 
amine them  on  any  of  the  matters  of  challenge  for  cause. 

Sec.  249.  Challenges  for  cause  may  be  taken  on  one 
or  more  of  the  following  grounds : 

Fird,  A  want  of  any  of  the  qualifications  prescribed 
by  statute  to  render  a  person  competent  as  a  juror. 

Second.     Consanguinity  or  affinity  within  the  third 

Grounds     f   ^^^^  *^  ^^^^^r  party. 

chaUenge  for  Third.  Standing  in  the  relation  of  guardian  and  ward, 
master  and  servant,  employer  and  clerk,  or  principal  and 
agent,  to  either  party,  or  being  a  member  of  the  family 
of  either  party,  or  a  partner  in  business  with  either  party, 
or  being  security  on  any  bond  or  obligation  for  either 
party. 

Fcmrth.    Having  served  as  a  juror  or  been  a  witness 
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oo  a  previous  trial  between  the  same  parties  for  the  same 
cause  of  action. 

Fifih,  Interest  on  the  part  of  juror  in  the  event 
of  the  action,  or  in  the  main  question  involved  in  the 
action,  except  the  interest  of  the  juror  as  a  member  or 
citizen  of  a  municipal  corporation. 

Sizih,  Having  formed  or  expressed  an  unqualified 
opinion  or  belief  as  to  the  merits  of  the  action. 

Seventh.  The  existence  of  a  state  of  mind  in  the  juror 
evincing  enmity  against,  or  bias  to,  either  party. 

Sec.  250.    Challenges  for  cause  shall  be  tried  by  the 

^  "^  ChalleDge  for 

court.     The  juror  challenged,  and  any  other  person,  may    gjuse —how 
be  examined  as  a  witness  on  the  trial  of  the  challenge. 

Sec.  251.  The  plaintiff  first,  and  afterwards  the  de- 
fendant, shall  complete  his  challenges  for  cause;  they 
may  then  alternately,  in  the  same  order,  have  the  right 
to  challenge  peremptorily. 

Sec.  252.  After  each  challenge  sustained,  the  vacancy 
shall  be  filled  before  further  challenges  are  made,  and 
any  new  juror  introduced  may  be  challenged  for  cause,  jury— Vow 
or  if  the  party  shall  not  have  exhausted  the  number  of 
peremptory  challenges  to  which  he  is  entitled,  he  may 
be  challenged  peremptorily. 


tried. 


Order    of 
challenge. 


filled. 


Chapter  V. — Conduct  of  tiie  Trial. 

Sec.  263.  When  the  jury  has  been  sworn,  the  trial 
shall  proceed  in  the  following  order,  unless  the  court,  for 
good  cause  and  special  reasons,  otherwise  directs : 

FirsL  The  party  on  whom  rests  the  burden  of  the 
iasaes  may  briefly  state  his  case,  and  the  evidence  by   order  of  pro- 

,-11  ..  i»-x  cedure  on 

which  he  expects  to  sustain  it.  trial. 

Second.  The  adverse  party  may  then  briefly  state  his 
defense,  and  the  evidence  he  expects  to  ofler  in  support 
of  it. 

Third.  The  party  on  whom  rests  the  burden  of  the 
isBoes  must  first  produce  his  evidence ;  the  adverse  party 
will  Uien  produce  his  evidence. 
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Fourth,  The  parties  will  then  be  oonfined  to  rebut- 
ting evidence,  unless  the  court,  for  good  reason,  in  fur- 
therance of  justice,  iwrniits  them  to  offer  evidence  in 
their  original  case. 

Fifth,  When  the  evidence  is  concluded,  and  either 
party  desires  special  instructions  to  be  given  to  the  jury, 
such  instructions  sliall  be  reduced  to  writing,  numbered 
and  signed  by  the  j>arty,  or  his  attorney,  asking  the  same, 
and  delivered  to  the  court. 

SixQi,  When  the  argument  of  the  muse  is  concluded, 
the  court,  shall  give  such  instructions  to  the  jury  as  may 
be  net^essary,  which  instructions  shall  be  in  wTiting,  and 
be  numl)erod  and  signed  by  the  judge. 

Seventh,     Where  either  party  asks  special  instructions 
to  be  given  to  the  jury,  the  (X)urt  shall  either  give  each 
instruction  as  requested,  or  positively  refuse  to  do  so,  or 
give  the  instruction  with  a  moilifiaition,  and  shall  mark 
of  endorse  uj>on  eac^h  iiistru(*tion  so  offered  in  such  man- 
ner that  it  shall  distinctly  appear  what  instructions  were 
given  in  whole  or  in  [)art,  and,  in  like  manner,  thost?  re- 
fused, so  that  either  party  may  except  to  the  instructions 
as  given  or  refused  or  modified,  or  to  the  modification. 
All  instructions  given  by  the  court  must  1^  filed,  to- 
gether with  those  refused,  as  a  part  of  the  record.     If  any 
party  to  the  trial  desires  to  except  to  any  instruction 
Exceptions  to    given  by  the  court,  or  to  the  refusal  of  the  court  to  give 
uiatructions.     ^^  instruction  asked  for,  or  any  modification  thereof,  he 
shall  reduce  such  exception  to  writing,  and  file  the  same 
wnth  the  clerk  before  the  cause  is  submitted  to  the  jury. 
Sec.  254.     Whenever,  in  the  opinion  of  the  court,  it 
is  proper  for  the  jury  to  have  a  view  of  the  pro}>erty 
which  is  the  subject  of  litigation,  or  of  tlie  place   in 
which  any  material  fact  occuirred,  it  may  order  them  to 
Jury  may    be  couductcd  in  a  body,  under  the  charge  of  an  officer, 

view  proper-  i      i      i     n  i  i  i 

ty  or  place.  to  the  place,  which  shall  be  shown  to  them  by  some  j)er- 
son  appointe<l  by  the  court  for  that  purpose.  While  the 
jury  are  thus  absent,  no  person  other  than  the  person  so 
appointed  shall  speak  to  them  on  any  subject  connected 
with  the  trial. 
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Sec.  255.  If,  after  the  impanelling  of  a  jury,  and 
before  verdict,  a  juror  become  sick,  so  as  to  be  unable  to 
perform  his  duly,  the  court  may  order  him  to  be  dis-  proceeding  if 
charged.  In  that  case  the  trial  may  proceed  with  the  ^ck'  ™^ 
other  jurors,  or  a  new  jury  may  be  sworn  and  the  trial 
begun  anew ;  or  the  jury  may  be  discharged  and  a  new 
jury  then  or  aft-erwards  impanelled. 

Sec.  256.     Afi^r  hearing  the  charge,  the  jury  may 
either  decide  in  court  or  retire  for  deliberation.     If  they    j^^ip^nient 
retire,  they  shall  be  kept  together  in  a  room  provided  of  jury. 

for  them,  or  some  other  convenient  place,  under  the 
charge  of  one  or  more  officers,  until  they  agree  upon  their 
verdict,  or  are  discharged  by  the  court  The  officer 
shall,  to  the  utmost  of  his  ability,  keep  the  jury  together, 
separate  from  other  persons ;  he  shall  not  sufler  any 
conmiunication  to  be  made  to  them,  or  make  any  him-    .        ,    ^ 

'  J  Jurv  to  be 

self,  unless  by  order  of  the  court,  except  to  ask  them  if   keptlogether. 
they  have  agreed  upon  their  verdict,  and  he  shall  not, 
before  the  verdict  is  rendered,  communicate  to  any  per- 
son the  state  of  tneir  deliberations,  or  the  verdict  agreed 
upon. 

Sec.  257.  Upon  retiring  for  deliberation,  the  jury 
may  take  with  them  all  papers,  except  dejKJsitions,  ac- 
counts, or  account  books,  which  have  been  received  as 
evidence  in  the  case,  or  copies  of  such  papers  as  ought  what  papers 
not,  in  the  opinion  of  the  court,  to  be  taken  from  the  take  upon  re- 
person  hav^ing  them  in  possession ;  and  they  may  also 
take  with  them  notes  of  the  testimony  or  other  proceed- 
ings on  the  trial,  taken  by  themselves  or  any  of  them, 
but  none  taken  by  any  other  person. 

Sec.  258.  After  the  jury  have  retired  for  delibera- 
tion, if  there  be  a  disagreement  between  them  as  to  any 
port  of  the  testimony,  or  if  they  desire  to  be  informed  Di^yfreement 
of  any  point  of  law  arising  in  the  cause,  they  may  re-  ^j^Soony"  ^ 
quire  the  officer  to  conduct  them  into  court ;  upon  their 
being  brought  into  court  the  information  required  shall 
be  given  in  presence  of,  or  after  notice  to,  the  parties  or 
oooDfleL 
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Sec.  259.     In  all  cases  where  a  jary  are  discharged 
or  prevented  from  giving  a  verdict  by  reason  of  accident 

If  no  verdict,    or  other  cause,  during  the  progress  of  the  trial,  or  after 

again.  the  cause  is  submitted  to  them,  the  action  may  be  again 

tried,  immediately  or  at  a  future  time,  as  the  court  shall 
direct. 

Sec.  260.     While  the  jury  are  absent  the  court  may 

Adioumment    *"ijo^rn  from  time  to  time,  in  respect  to  other  business ; 

of  court.  \y^^  j^  Bhell  be  nevertheless  deemed  open  for  every  pur- 

pose connected  with  the  cause  submitted  to  the  jurj'^, 
until  a  verdict  is  rendered  or  the  jury  discharged.  The 
court  may  direct  the  jury  to  bring  in  a  sealed  verdict  at 

Sealed  the  opening  of  the  court,  in  case  of  an  agreement  during 

a  recess  or  adjournment  for  the  day.     A  final  adjourn- 
ment of  the  court  for  the  term  shall  discharge  the  jury. 
Sec.  261.     When  the  jury  have  agreed  upon  their 
verdict  they  must  be  conducted  into  court,  their  names 

when^jury  Called  by  the  clerk,  and  the  verdict  rendered  by  their 
foreman.  The  verdict  must  be  in  writing,  signed  by  the 
foreman,  and  mast  be  read  by  the  clerk  to  the  jury,  and 
the  inquiry  made  whether  it  is  their  verdict.     If  any 

Verdict  jurors  disagree  they  must  be  sent  out  SLgBiin ;  but  if  no 

disagreement  be  expressed,  and  neither  party  requires 
the  jury  to  be  polled,  the  verdict  is  complete  and  the 
jury  discharged  from  the  case.  Either  party  may  re- 
quire the  jury  to  be  polled,  which  is  done  by  the  court 

Polling  of  or  clerk  asking  each  juror  if  it  Is  his  verdict.  If  any 
one  answers  in  the  negative  the  jury  must  again  be  sent 
out 

Sec.  262.     If  the  verdict  be  informal  or  insufficient 
in  not  covering  the  whole  issue  or  issues  submitted,  or 

If  verdict  in-     .  .      ,  ,  i-  ,  i  i         , 

foraiai  or  in-  m  any  particular,  the  verdict  may  be  corrected  by  the 
jury  under  the  advice  of  the  court,  or  the  jury  may  be 
again  sent  out. 

Sec.  263.     If  the  jury  are  permitted  to  separate,  either 

ratlT^mon-    during  the  trial  or  after  the  case  is  submitted  to  them, 

coim!^    by    ^gy  gjjj^jj  Y)e  admonished  by  the  court  that  it  is  their 

duty  not  to  converse  with  or  suffer  themselves  to  be  ad- 
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dressed  by  any  other  person  on  the  subject  of  the  trial, 
and  that  it  is  their  duty  not  to  form  or  express  an  opinion 
thereon  until  the  case  is  finally  submitted  to  them. 

Chapter  VI. — The  Verdict. 

Seu.  264.  The  verdict  of  a  jury  is  either  general  or 
special.  A  general  verdict  is  that  by  which  they  pro- 
nounce generally  upon  all  or  any  of  the  issues,  either  in 
favor  of  plaintiff  or  defendant ;  a  special  verdict  is  that 
by  which  the  jury  find  the  facts  only,  leaving  the  judg- 
ment to  the  court.     The  special  verdict  shall  present  the    verdict,  gen- 

.  eralorspedftl 

conclusions  of  fact  as  established  by  the  evidence,  and 
not  the  evidence  to  prove  them ;  and  those  conclusions 
of  fact  shall  be  so  presented  as  that  nothing  shall  remain 
to  the  court  Jbut  to  draw  from  them  conclusions  of  law. 

Sec.  265.  In  an  action  for  the  recovery  of  money 
only,  or  specific  property,  the  jury,  in  their  discretion, 
may  render  a  general  or  special  verdict.  In  all  other 
cases  the  court  may  direct  the  jury  to  find  a  special  ver- 
dict in  writing  upon  all  or  any  of  the  issues ;  and  in  all 
cases  may  instruct  them,  if  they  render  a  general  verdict,  generaf  or 
to  find  upon  particular  questions  of  fact,  to  be  stated  in 
writing,  and  may  direct  a  written  finding  thereon.  The 
special  verdict  or  finding  shall  be  filed  with  the  clerk 
and  entered  upon  the  minutes.  Where  a  special  finding 
of  fiswits  shall  be  inconsistent  with  the  general  verdict 
the  former  shall  control  the  latter,  and  the  court  shall 
give  judgment  accordingly. 

Sec.  266.  When  a  verdict  is  found  for  the  plaintiff 
in  an  action  for  the  recovery  of  money,  or  for  the  de- 
fendant when  a  counter  claim  for  the  recovery  of  money    when  jury  to 

,   ,     .  find   amount 

is  established,  exceeding  the  amount  of  the  plaintiff's   of  recovery. 
claim  as  established,  the  jury  shall  also  find  the  amount 
of  the  recovery. 

Sec.  267.     In  an  action  for  the  recovery  of  specific 
personal  properly,  if  the  property  has  not  been  delivered   pV?Vo^?i 
to  the  plaintiff,  or  the  defendant  by  his  answer  claim  a   SeiSSwed^ 
return  thereof,  the  jury,  if  their  verdict  be  in  favor  of 
14 
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the  plaintiff,  or  if,  being  in  favor  of  the  defendant,  they 
also  find  that  he  is  entitled  to  a  return  thereof,  shall  find 
the  value  of  the  property  (but  failure  to  find  all  of  the 
facte  mentioned  in  this  section  shall  not  invalidate  the 
verdict),  and  may  at  the  same  time  assess  the  damages, 
if  any  are  claimed  in  the  complaint  or  answer,  which 
the  prevailing  party  has  sustained  by  reason  of  the 
taking  or  detention  of  such  property. 

Sec.  268.  Upon  receiving  a  verdict  an  entry  shall  be 
made  by  the  clerk  in  the  minutes  of  the  court,  specifying 
Entry  by  the  time  of  trial,  the  names  of  the  jurors  and  witnesses, 
reoeiyinirver-  and  the  verdict ;  and  where  a  special  verdict  is  found, 
either  the  judgment  rendered  thereon,  or  if  the  case  be 
reserved  for  argument  or  further  copsideration,  the  order 
thus  reserving  it. 

Chapter  VII. — Trial  by  Ckmri, 

Sec.  269.  Trial  by  jury  may  be  waived  by  the  sev- 
eral parties  to  an  issue  of  fact  in  actions  arising  on 
contract  or  for  the  recovery  of  specific  real  or  personal 
property  with  or  without  damages,  and,  with  the  assent 
of  the  court,  in  other  actions,  in  manner  following : 
maybe  vraiv-        Fird.     By  failing  to  appear  at  the  trial. 

SecoTid,     By  written  consent,  in  person  or  by  attorney, 
filed  with  the  clerk. 

Third,     By  oral  consent,  in  open  court,  entered  in  the 
minutes. 

Sec.  270.     Upon  a  trial  of  issue  of  fact  by  the  court, 

judgment  shall  be  entered  in  accordance  with  the  finding 

of  the  court,  and  the  finding,  if  required  by  either  partj', 

shall  be  reduced  to  writing  and  filed  with  the  clerk.     In 

,  ^  the  finding  filed  the  facts  found  and  the  conclusions  of 

Judgment  en-  " 

i*  to&cto"*  ^^^  shsil  be  separately  stated.  In  such  cases  no  judg- 
ment shall  be  reversed  on  appeal,  for  want  of  a  finding 
in  writing,  at  tlie  instance  of  any  party  who  at  the  time 
of  the  submission  of  the  cause  shall  not  have  requested 
a  finding  in  writing  and  had  such  request  entered  in  the 
minutes  of  the  court ;  nor  in  cases  tried  by  the  court,  by 


LAWS  OP  MONTANA  TERRITORY.  107 

a  commissioner,  or  a  referee,  shall  the  judgment  be  re- 
versed on  appeal,  for  defects  in  the  finding,  unless  excep- 
tions be  made  in  the  court  below  for  a  defect  in  the  find- 
ing ;  and  in  cases  of  exceptions  for  defective  findings, 
the  particular  point  or  issue  upon  which  the  party  re- 
quires a  finding  to  be  made,  or  the  particular  defect  to 
be  remedied,  shall  be  specifically  and  particularly  desig- 
nated ;  and  upon  failure  of  the  court  to  remedy,  or, 
when  tried  by  a  commissioner  or  referee,  to  cause  to  be 
remedied  by  such  commis^oner  or  referee,  the  allied 
defect,  the  party  moving  shall  be  entitled  to  his  excep- 
tions, and  the  same  shall  be  settled  by  the  judge  as  in 
other  cases :  Promdedy  That  such  exceptions  shall  be 
filed  in  the  court  and  served  on  the  attorney  of  the 
adverse  party  within  five  days  after  receiving  from  or 
giving  to  the  adverse  party  written  notice  of  the  filing 
and  finding :  Provided^  That  when  any  cause  is  tried 
and  submitted  upon  a  written  statement  of  facts  agreed 
to  by  the  parties  or  their  attorneys,  such  statement  shall 
have  the  effect  of  a  special  verdict  or  finding  of  facts, 
and  judgment  shall  be  pronounced  thereon  as  upon  a 
special  verdict  or  finding  of  facts ;  and  in  such  case  no 
finding  of  facts  shall  be  made  unless  such  statement  shall 
fail  to  embrace  all  the  facts  proved  and  in  issue,  in  which 
case  any  additional  fact  may  be  found  upon  ^dence 
which  is  not  repugnant  to  the  agreed  statement. 

Sec.  271.     On  a  judgment  upon  an  issue  of  law,  if 

yt  A  I  A  f*  A  Tl  t^  A 

the  taking  of  an  atxjount  be  necessary  to  enable  the  court    may  be  or- 
to  complete  the  judgment,  a  reference  may  be  ordered. 

Sec.  272.  On  a  judgment  for  the  plahitiff  upon  an 
issue  of  law,  he  may  proceed  in  the  manner  prescribed 
by  the  first  two  sub-divisions  of  section  236,  upon  the 
failiu^  of  defendant  to  answer.  If  judgment  be  for  the  Judgment  for 
defendant  upon  an  issue  of  law,  and  the  taking  of  faaue  of  law. 
an  account  or  the  proof  of  any  fact  be  necessary  to  ena- 
ble the  court  to  complete  the  judgment,  a  reference  may 
be  ordered  as  in  that  section  provided. 
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Reference  by 
agreement 


Gonrtmey  or- 
der a  refer- 
ence. 


Chapter  VIII. — Of  Befereirvces  and  Triak  by  Referees. 

Sec.  273.  A  reference  may  be  ordered  upon  the 
agreement  of  the  parties,  filed  with  the  clerk  or  entered 
on  the  minutes  — 

Mrd.  To  try  any  or  all  of  the  issues  in  an  action  or 
proceeding,  whether  of  fact  or  of  law,  and  to  report  a 
finding  and  judgment  thereon. 

Second.  To  ascertain  a  fact  necessary  to  enable  the 
court  to  proceed  and  determine  a  case. 

Sec.  274.  When  the  parties  do  not  consent  the  court 
may,  upon  application  of  either,  or  of  its  own  motion, 
direct  a  reference  in  the  following  cases : 

Mrst.  When  the  trial  of  an  issue  of  facts  requires 
the  examination  of  a  long  account  on  either  side;  in 
which  case  the  referees  may  be  directed  to  hear  and  de- 
cide the  whole  issue,  or  report  upon  any  specific  question 
of  fact  involved  therein. 

Second.  When  the  taking  of  an  account  is  necessary 
for  the  information  of  the  court  before  judgment,  or  for 
carrying  a  judgment  or  order  into  effect 

Third.  When  a  question  of  fa«t  other  than  upon  the 
pleadings  arises,  upon  motion  or  otherwise,  in  any 
stage  of  the  action. 

Fourth.  When  it  is  necessary  for  the  information  of 
the  court  in  a  special  proceeding. 

Sec.  276.  A  reference  may  be  ordered  to  any  person 
or  persons,  not  exceeding  three,  agreed  upon  by  the  par- 
ties. If  the  parties  do  not  agree,  the  court  or  judge 
shall  appoint  one  or  more  referees,  not  exceeding  three, 
who  reside  in  the  county  where  the  action  or  proceeding 
Reference,  to  is  triable,  and  against  whom  there  is  no  legal  objection, 
dered.  or  the  reference  may  be  made  to  a  court  commissioner  of 

the  county  where  the  cause  is  pending.  Every  referee, 
before  acting  as  such,  shall  take  and  subscribe  an  oath 
(or  affirmation),  before  some  authorized  officer,  which 
shall  be  filed  with  the  clerk  of  the  court  by  which  he  is 
appointed,  that  he  will  honestly,  impartially,  and  faith- 
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fully  perform  the  duties  of  referee  in  the  ax;tion  or  mat- 
ter referred  to  him,  as  required  by  law,  to  the  best  of  his 
knowledge  and  ability. 

Sec.  276-  lather  party  may  object  to  the  appoint- 
ment of  any  person  as  referee  on  one  or  more  of  the  fol- 
lowing grounds : 

Fk'st.  A.  want  of  any  of  the  qualifications  prescribed 
by  statute  to  render  a  person  competent  as  a  juror. 

Second.  Consanguinity  or  affinity  within  the  third 
degree  to  either  party. 

Third,     Standing  in   the   relation   of  guardian  ahd 
ward,  master  and  servant,  employee  and  clerk,  or  prin- 
cipal and  agent,  to  either  party,  or  being  a  member  of  the 
family  of  either  party,  or  a  partner  in  business  with    objections  to 
either  party,  or  being  security  on  any  bond  or  obligation    ^  ®"®* 
for  either  party.  / 

Fourth.     Having  served  as  a  juror  or  been  a  witness    i 
on  any  trial  between  the  same  parties  for  the  same  cause 
of  action. 

Fifth.  Interest  on  the  part  of  such  person  in  the 
e^'ent  of  the  action,  or  in  the  main  question  involved  in 
the  action. 

Sxth.  Having  formed  or  expressed  an  unqualified 
opinion  or  belief  as  to  the  merits  of  the  action. 

Seventh.  The  existence  of  a  state  of  mind  in  such 
person  evincing  enmity  against  or  bias  to  either  party. 

Sec.  277.     The  objection  taken  to  the  appointment 
of  any  person  as  referee  shall  be  heard  and  disposed  of  jecti'Jfns^to 
by  the  court.     Affidavits  may  be  read  and  any  person 
examined  as  a  witness  as  to  such  objections. 

Sec.  278.  The  referees  or  commissioner  shall  report 
their  findings  in  writing  to  the  court  within  ten  days  (or 
within  such  further  time  as  may  be  allowed  by  the  court) 
after  the  testimony  shall  have  been  closed  and  the  facts  SSE'***^"'" 
foond,  and  the  conclusions  of  law  shall  be  separately 
stated  therein.  The  finding  of  the  referees  or  commis- 
sioner upon  the  whole  issue  shall  stand  as  the  finding  of 
the  court,  and  upon  filing  of  the  finding  with  the  clerk 
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of  the  court  judgment  may  be  entered  thereon  in  the 
same  manner  as  if  the  action  had  been  tried  by  the 
court.  The  finding  of  the  referees  or  commissioner  may 
be  excepted  to  and  reviewed  in  like  manner  as  if  made 
by  the  court.  When  the  reference  is  to  report  the  facts, 
the  finding  reported  shall  have  the  effect  of  a  sj^ecial 
verdict. 

Chapter  IX.  —  Exc^ptums, 

Sec.  279.  An  exception  is  an  objection  taken  at  the 
trial  to  a  decision  u])on  a  matter  of  law,  whether  such 
trial  be  by  jury,  court,  or  referees,  and  whether  the  de- 
cision be  made  during  the  formation  of  a  jury,  or  in  the 
admission  of  evidence,  or  in  the  charge  of  a  jury,  or  at 
whS^wS?*"  any  other  time,  from  the  calling  of  the  action  for  trial 
to  the  rendering  of  the  verdict  or  decision  ;  but  no  ex- 
ceptions shall  be  r^^arded  on  a  motion  for  a  new  trial 
or  an  appeal,  unless  the  exception  be  material  and  effect 
the  substantial  rights  of  the  parties. 

Sec.  280.     The  verdict  of  the  jury,  the  final  decision 
in  an  action  or  proceeding,  an  interlocutory  order,  or 
decision  finally  determining  ^he  rights  of  the  parties,  or 
some  of  them ;  an  order  or  decision  of  which  an  appeal 
What  deem-    ^^7  ^  taken ;  an  order  sustaining  or  overruling  a  de- 
been^ezoep^    murrer,  allowing  or  refusing  to  allow  an  amendment  to 
^^'  a  pleading,  striking  out  a  pleading  or  a  portion  thereof, 

refusing  a  continuance;  an  order  made  upon «a;jxf7fp ap- 
plication, and  an  order  or  decision  made  in  absenw  of  a 
party — are  deemed  to  have  been  excepted  to. 

Sec.  281.     The  point  of  the  exception  shall  be  par- 
ticularly stated,  except  as  provided  in  relation  to  instruc*- 
tions,  and  may  be  delivered  in  writing  to  the  judge,  or. 
Points  of  ex-    if  ^^  1^^  require  it,  it  shall  be  written  down  by  the 
^tiionfltobe    ^igj-j^^     When  delivered  in  writing  or  written  down  by 

the  clerk  it  shall  be  made  conformable  to  the  truth  or  be 
at  the  time  corrected  until  it  is  made  so  conformable. 
When  not  delivered  in  writing,  or  written  down  as 
above,  it  may  be  entered  in  the  judge's  minutes,  and 
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Ill 


afterwards  settled  in  a  statement  of  the  case  as  provided 
in  this  act :  Provided,  That  if  the  judge  shall  in  any 
case  refuse  to  allow  an  exception  in  accordance  with  the 
facts,  any  party  aggrieved  thereby  may  petition  the 
supreme  court  for  leave  to  prove  the  same,  and  shall 
have  the  right  to  do  so  in  such  mode  and  manner,  and 
according  to  such  r^ulations,  as  the  supreme  court  may 
by  rules  prescribe. 

Sec.  282.     No  particular  form  of  exception  shall  be 
required.     The  objection  shall  be  stated  with  so  much  of  cepuons. 
the  evidence  or  other  matter  as  is  necessary  to  explain  it, 
bat  no  more,  and  the  whole  as  briefly  as  possible. 

Sec  283.     When  a  cause  has  been  tried  by  the  court 
or  by  the  referees,  and  the  decision  or  report  is  not  made    when  excep- 
immediately  after  the  closimr  of  the  testimony,  the  de-   taken  on  mo- 

•^  ®  •'  ,  tlon  for  new 

dsion  or  report  shall  be  deemed  excepted  to  on  motion    trial. 
for  a  new  trial,  or  on  appeal,  without  any  special  notice 
that  an  exception  is  taken  thereto. 

Chapter  ^. — New  Trials. 


Sec.  284.  A  new  trial  is  a  re-examination  of  an 
issue  of  fact  in  the  same  court  after  a  trial  and  decision 
by  a  jury,  court,  or  referees. 

Sec.  285.  The  former  verdict  or  other  decision  may 
be  vacated  and  a  new  trial  granted  on  the  application  of 
the  party  aggrieved,  for  any  of  the  following  causes 
materially  affecting  the  substantial  rights  of  said  party : 

First.  Irregularity  in  the  proceedings  of  the  court, 
jury,  or  adverse  party,  or  any  order  of  the  coiui;,  or  abuse 
of  discretion,  by  which  either  party  was  prevented  from 
having  a  fair  trial. 

Second.  Misconduct  of  the  jury;  and  whenever  any 
one  or  more  of  the  jurors  shall  have  been  induced  to 
assent  to  any  general  or  special  verdict,  or  to  a  finding  on 
any  question  or  questions  submitted  to  them  by  the  court, 
by  a  resort  to  the  determination  of  chance,  such  miscon- 
dact  may  be  proved  by  the  affidavits  of  any  one  or  more 
of  the  jurors. 


New    trial  - 
what  ii. 


Causea  for 
new  trial. 
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Third.     Accident  or  surprise,  which  ordinary  pru- 
dence could  not  have  guarded  against. 

Fourth.     Newly  discovered  evidence,  material  for  the 
party  making  the  application. 

Sec.  286.  When  the  application  is  made  for  a  cause 
mentioned  in  the  first,  second,  third,  and  fourth  sub- 
Motion  for  divisions  of  the  last  section,  it  must  be  made  upon 
how  mSe!  ~  affidavits ;  for  any  other  cause  it  may  be  made  at  the 
option  of  the  moving  party,  either  upon  the  minutes  of 
the  court,  or  a  bill  of  exceptions,  or  a  statement  of  the 
case  prepared  as  hereinafter  provided. 

Sec.  287.     The  party  intending  to  move  for  a  new 
trial  must,  within  ten  days  after  the  verdict  of  the  jury, 
if  the  action  was  tried  by  a  jury,  or  after  notice  of  the 
decision  of  the  court  or  referee,  if  the  action  was  tried 
mStbegi^^    without  a  jury,  file  with  the  clerk  and  serve  upon  the 
which  "party    adverse  party  a  notice  of  his  intention,  designating  the 
for  new  trial,    grounds  upou  which  the  motion   will   be   made,   and 
whether  the  same  "will  be  made  upon  affidavits  or  the 
minutes  of  the  court,  or  a  bill  of  exceptions,  or  a  state- 
ment of  the  case. 

First.  If  the  motion  is  to  be  made  upon  affida\4ts, 
the  moving  party  must,  within  ten  days  after  serving  the 
notice,  or  such  further  time  as  the  court  in  which  the 
Motion  upon  action  is  pending  or  a  judge  thereof  may  allow,  file  such 
affidavits  with  the  clerk  and  serve  a  copy  upon  the  ad- 
verse party,  who  shall  have  ten  days  to  file  counter  affi- 
davits, a  copy  of  which  must  be  served  upon  the  moving 
party. 

Second.     If  the  motion  is  to  be  made  upon  a  bill  of 
exceptions  and  no  bill  has  already  been  settled  as  herein- 
before provided,  the  moving  party  shall  have  the  same 
time  after  service  of  the  notice  to  prepare  and  obtain  a 
wS^ofex^    settlement  of  a  bill  of  exceptions  as  is  provided  after 
°°*'  the  entry  of  judgment,  or  after  receiving  notice  of  such 

entry  provided  by  section  281,  and  the  bill  shall  be  pre- 
pared and  settled  in  a  similar  manner.  If  a  bill  of  ex- 
ceptions has  been  already  settled  and  filed  when  the 
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aotice  of  motion  is  giveo,  such  bill  shall  be  iised  on  the 
motioii. 

Thkd.  If  the  motion  is  to  be  made  upon  a  statement 
uf  the  case,  the  moving  par^  must,  within  ten  days 
after  the  service  of  the  notice,  or  such  further  time  as 
the  court  in  which  the  action  U  pending,  or  the  judge 
thereof,  may  allow,  prepare  a  draft  of  the  jitatement,  and 
*n-e  the  same,  or  a  copy  thereof,  upon  the  adverse 
part)-.  If  such  proposed  statement  be  not  agreed  to  by 
the  adverse  party,  he  must,  within  ten  days  thereafter, 
prepare  amendments  thereto,  and  serve  the  same,  or  a 
copy  thereof,  npon  tlie  moving  party.  If  the  amend- 
iKntfl  be  adopted,  the  statement  shall  be  amended  accord- 
ingly, and  then  presented  to  the  judge  who  tried  or 
heard  the  cause  for  settlement,  or  be  delivered  to  the 
clerk  of  the  court  for  the  judge.  If  not  adopted,  the 
proposed  statement  and  amendments  shall,  within  ten 
days  thereafter,  be  presented  by  the  moving  party  to  the 
judge,  upon  five  days  notice  to  the  adverse  party,  or  MoOon  made 
delivered  to  tlie  clerk  of  the  court  for  the  judge ;  and  meni.° 
thereupon  the  same  proceedingH  for  the  settlement  of  the 
'Satement  sliall  be  taken  by  the  prties  and  clerk  and 
judge  as  are  required  for  the  settlement  of  bills  of  excep- 
doD  by  section  281.  If  the  action  was  heard  by  a 
referee,  the  same  proceedings  shall  be  had  for  the  settle- 
"ucnt  of  the  statement  by  him  as  are  retjuired  by  that 
secfton  for  the  settlement  of  bills  of  exception  by  a 
referee.  If  no  amendments  are  served  within  the  time 
dfflignated,  or,  if  served,  are  allowed,  the  proposed  state- 
ment and  amendments,  if  any,  may  bt 
judge  or  referee  for  settlement  with 
■dverse  party. 

When  the  notice  for  the  motion 
g"H"»d  of  the  motion,  the  insuiBcien( 
to  justify  the  verdict  or  other  decis 
shall  specify  the  particulars  in  which 
alleged  to  be  insufficient.  When  the 
»8  the  ground  of  motion,  errors  in  lav 
16 
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trial,  and  excepted  to  by  the  moving  party,  the  state- 
ment shall  specify  the  particular  errors  upon  which  the 
party  will  rely.  If  no  such  specifications  be  made,  the 
statement  shall  be  disr^arded  on  the  hearing  of  the 
motion.  It  is  the  duty  of  the  judge  or  referee,  in 
settling  the  statement,  to  strike  out  of  it  all  redundant 
and  useless  matter,  and  to  make  the  statement  truly  rep- 
resent the  case,  notwithstanding  the  assent  of  the  parties 
to  such  redundant  or  useless  matter,  or  to  any  inaccurate 
statement.  When  settled  the  statement  shall  be  signed 
by  the  judge  or  referee,  with  his  certificate  to  the  effect 
that  the  same  is  allowed,  and  shall  then  be  filed  with  the 
clerk. 

Fourth.  When  the  motion  is  to  be  made  upon  the 
minutes  of  the  court,  and  the  ground  of  the  motion  is 
the  insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  the  notice  of  motion  must  specify  the 
particulars  in  which  the  evidence  is  alleged  to  be  insuf- 
Motion  upon  ficient,  and  if  the  ground  of  the  motion  be  errors  in  law 
of  evidenM?^  occurring  at  the  trial  and  excepted  to  by  the  moving 
party,  the  notice  must  specify  the  particular  errors  upon 
which  the  party  will  rely.  If  the  notice  do  not  contain 
the  specifications  here  indicated,  when  the  motion  is 
made  on  the  minutes  of  the  court,  the  motion  must  be 
denied. 

Sec.  288.     The  application  for  a  new  trial  shall  be 
heard  at  the  earliest  practicable  period  after  the  notioe 
When  motion    of  the  motion,  if  the  motion  is  to  be  heard  upon  the 
heard.  miuutes  of  the  court,  and  in  other  cases  afler  the  affida- 

vits, bills  of  exception,  or  statement,  as  the  case  may  be, 
are  filed,  and  may  be  brought  to  a  hearing  upon  motion 
of  either  party.  On  such  hearing  reference  may  be  had 
in  all  cases  to  the  pleadings  and  orders  of  the  court  on 
References  ^^^>  ^^^  when  the  motion  is  made  on  the  minutes,  refer- 
mottoo[^*^°^  ence  may  also  be  had  to  any  depositions,  documentary 
evidence,  and  phonographic  report  of  the  testimony 
on  file. 
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Sec.  289.    On  all  cases  where  notioes  of  intention  to 
move  for  a  new  trial  in  aocordanoe  with  the  provisions 
of  chapter  ten  of  the  civil  practice  act,  entitled  "  new   ^ 
«nai,  shall  have  been  given,  the  judge  of  the  court  in    *o'  ^^^^^ 
'^Wch  the  trial  shall  have  been  had  may,  upon  such    ^l^     ^* 
tcnnB  as  in  his  opinion  shall  be  just,  make  an  order 
staying  proceedings  in  the  cases  until  the  motion  for  new 
Wal  shall  have  been  disposed  of. 

Chapter  XI.  —  Tfie  Marmer  of  Gwing  a/nd  Entering 

JudgmeTU, 

Sec.  290.  When  trial  by  jury  has  been  had,  judg- 
ment shall  be  entered  by  the  clerk,  in  conformity  to  the 
verdict,  within  twenty-four  hours  after  the  rendition  of 
4e  verdict,  unless  the  court  order  the  case  to  be  reserved 
for  argument  or  further  consideration,  or  grant  a  stay  of 
proceedings. 

When  the  case  is  reserved  for  arrament  or  further   Jndgment- 

.j       .  ,  °       ,  when   en- 

oonsideration,  as  mentioned  in  this  section,  it  may  be   ^f®^- 
brought  by  either  party  before  the  court  for  argument. 

If  a  counter  claim,  established  at  the  trial,  exceed  the 
plaintiff's  demand,  so  established,  judgment  for  the  de- 
fendant shall  be  given  for  the  excess,  or  if  it  appear  that 
the  defendant  is  entitled  to  any  other  affirmative  relief, 
judgment  shall  be  given  accordingly. 

Sec.  291 .  In  an  action  to  recover  the  possession  of  per- 
sonal property,  judgment  for  the  plaintiff  may  be  for  the 
possession  or  the  value  thereof,  in  case  a  delivery  cannot 
ke  had,  and  damafi^es  for  the  detention.     If  the  property    To  recover 

,  '  ^  ir     r       J      possession  of 

0^  been  delivered  to  the  plaintiff  and  the  defendant    ^^I^.^'^ 
daim  a  return  thereof,  judgment  for  the  defendant  may 
^  for  a  return  of  the  property  or  the  value  thereof,  in 
^^  a  return  cannot  be  had,  and  damages  for  taking  and 
withholding  the  same. 

Sec.  292.     The  clerk  shall  keen  amoTior  the  records  of 
W)urta  book  for  the  entry  of  o  be  called    ..j^^^ent 

tie  "Judgment  Book,"  in  whi<  nt  shall  be   B«>k.' 

entered,  and  shall  specify  cle  unted  or 

other  determination  of  the  acti 
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IncMe  party 
die  after  ver- 
dict but  be- 
fore Judg- 
ment. 


Judgment 

roU. 


Uen  of  Judg- 
ment 


Judgment 
docket. 


Sec.  293.  If  a  party  die  after  a  verdict  or  decision 
upon  any  issue  of  fact,  and  before  judgment,  the  court 
may  nevertheless  render  judgment  thereon ;  such  judg- 
ment shall  not  be  a  lien  on  the  real  property  of  the  de- 
ceased party,  but  shall  be  payable  in  the  course  of  ad- 
ministration on  his  estate. 

Sec.  294.  Immediately  after  entering  the  judgment, 
the  clerk  shall  attach  together  and  file  the  following 
papers,  which  shall  constitute  the  judgment  roll : 

Firgt.  In  case  the  complaint  be  not  answered  by  any 
defendant,  the  summons  with  the  affidavit  or  proof  of 
service,  and  the  complaint,  with  a  memorandum  endorsed 
upon  the  complaint,  that  the  default  of  the  defendant  in 
not  answering  was  entered,  and  a  copy  of  the  judgment 

Second.  In  all  other  cases,  the  summons,  pleadings, 
verdict  of  the  jury,  or  finding  of  the  court,  commissioner, 
or  referee,  all  bills  of  exceptions  taken  and  filed  in  said 
action,  copies  of  orders  sustaining  or  overruling  demur- 
rers, a  copy  of  the  judgment,  and  copies  of  any  orders 
relating  to  a  change  of  parties. 

Sec.  295.  Immediately  after  filing  a  judgment  roll, 
the  clerk  shall  make  the  proper  entries  of  the  judgment^ 
under  appropriate  heads,  in  the  docket  kept  by  him ; 
and  from  the  time  the  judgment  is  docketed  it  shall  be- 
come a  lien  upon  the  real  property  of  the  judgment 
debtor,  not  exempt  from  execution,  in  the  county,  owned 
by  him  at  the  time,  or  which  he  may  afterwards  acquire, 
until  said  lien  expires.  The  lien  shall  continue  for  six 
years,  unless  the  judgment  be  previously  satisfied. 

Sec.  296.  The  docket  mentioned  in  the  last  section 
is  a  book  which  the  clerk  shall  keep  in  his  office,  with 
each  page  divided  into  eight  columns,  and  headed  as  fol- 
lo>V8:  Judgment  debtors;  judgment  creditors;  judg- 
ment time  of  entry ;  where  entered  into  the  judgment 
book;  appeals,  when  taken;  judgment  of  appellate 
court;  satisfaction  of  judgment,  when  entered.  If  judg- 
ment be  for  the  recovery  of  money  or  damages,  the 
amount  shall  be  stated  in  the  docket,  under  the  head  of 
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judgment;  if  the  judgment  be  for  any  other  relief,  a 
memorandum  of  the  general  character  of  the  relief  shall 
be  stated.  The  names  of  the  defendants  shall  be  entered 
b  the  docket  in  alphabetical  order. 

Sec.  297.  The  docket  kept  by  the  clerk  shall  be  open 
at  all  times  during  office  hours  for  the  inspection  of  the 
public,  without  charge;  and  it  shall  be  the  duty  of  the 
clerk  to  arrange  the  several  dockets  kept  by  him  in  such 
manner  as  to  facilitate  their  inspection. 

Sec.  298.  A  transcript  of  the  original  docket,  certi- 
fied by  the  clerk,  may  be  filed  with  the  recorder  of  any 
other  county,  and,  from  the  time  of  filing,  the  judgment 
shall  become  a  lien  upon  all  the  real  property  of  judg- 
ment debtor,  not  exempt  from  execution  in  such  county, 
owned  by  him  at  the  time,  or  which  he  may  afterwards 
acquire,  until  the  said  lien  expires.  The  lien  shall  con- 
tinue for  six  years,  unless  the  judgment  be  previously 
satisfied. 

Sec.  299.  Satisfaction  of  a  judgment  may  be  entered 
in  the  clerk^s  docket  upon  the  execution  returned  satisfied, 
orujx)n  an  acknowledgment  of  satisfaction  filed  with  the 
clerk,  naade  in  the  manner  of  an  acknowledgment  of  a  con- 
veyance of  real  property,  by  the  judgment  creditor,  or 
by  his  indorsement  on  the  face,  or  on  the  margin  of  the 
record  of  the  judgment,  or  by  the  attorney,  unless  a  re- 
vocation of  his  authority  is  filed.  Whenever  a  judg- 
ment is  satisfied  in  fact,  otherwise  than  ujwn  an  execu- 
tion, the  party  or  attorney  must  give  such  acknowledg- 
ment, or  make  such  indorsement,  and,  upon  motion,  the 
court  may  compel  it,  or  may  order  the  entry  of  satisfac- 
tion to  be  made  without  it. 

Sec.  300.  A  transcript  of  any  judgment  rendered  by 
any  justice  of  the  peace,  duly  certified  by  said  justice,  may 
lie  filed  with  the  recorder  of  the  county  in  which  such 
judgment  shall  have  been  rendered,  and  from  the  time  of 
the  filing  of  such  judgment  shall  become  a  leiu  uiK>n  all 
the  property  of  the  judgment  debtor,  except  personal  prop- 
erty and  property  exempt  from  execution  in  such  county. 


Docket 
open. 


kept 


Transcript 
filed  in  en- 
other  countf. 
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in  the  same  maimer  and  to  the  same  extent  as  if  such 
judgment  had  been  originally  rendered  in  a  court  of  rec- 
ord. Said  lien  shall  continue  for  six  years^  unless  the 
judgment  be  previously  satisfied. 

TITLE  VIII. — Op  the  Execution  or  the  Judoment  reCivit 

Actions. 

Chapter  I.  —  Tke  EosecutUm, 

Sec.  301.     The  party  in  whose  favor  judgment  is 

which*execu*-   P^®°  ^^Yy  ^*  ^^7  ^me  mthin  six  years  after  the  entry 
tiott  may  1b-    thereof,  Issue  a  writ  of  execution  for  its  enforcement  as 
prescribed  in  this  chapter. 

Sec.  302.  The  writ  of  execution  shall  be  issued  in 
the  name  of  the  people  of  the  territory  of  Montana^ 
sealed  with  the  seal  of  the  court,  and  subscribed  by  the 
clerk,  and  shall  be  directed  to  the  sheriff,  and  shall  in- 
telligibly refer  to  the  judgment,  stating  the  court,  the 
county  where  the  judgment  roll  is  filed,  and,  if  it  be  for 
money,  the  amount  thereof,  and  the  amount  actually  due 
thereon,  and  shall  require  the  sheriff  substantially  as 
follows : 

First.  If  it  be  against  the  property  of  the  judgment 
debtor,  it  shall  require  the  sheriff  to  satisfy  the  judg- 
ment, with  interest,  out  of  the  personal  property  of  such 
Execntion—  debtor;  and  if  sufficient  personal  property  cannot  be 
contain,  and  fouud,  then  out  of  his  real  propert)^ ;  or  if  the  judgment 
be  a  lien  upon  real  propertj^,  then  out  of  the  real  prop- 
erty belonging  to  him  on  the  day  when  the  judgment 
was  docketed,  or  at  any  time  thereafter ;  or,  if  the  execu- 
tion be  issued  to  a  county  other  than  the  one  in  which 
the  judgment  was  recovered,  on  the  day  when  the  tran- 
script of  the  docket  was  filed  in  the  office  of  the  recorder 
of  such  county,  stating  such  day,  or  any  time  thereafter. 
Second.  If  it  be  against  real  or  personal  property  in 
the  hands  of  the  jiersonal  representatives,  heirs,  devisees, 
legatees,  tenants  of  real  proi)erty,  or  trustees,  it  shall  re- 
quire the  sheriff  to  satisfy  the  judgment,  with  interest, 
out  of  such  property. 
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Third.  If  it  be  against  the  person  of  the  judgment 
debtor,  it  shall  require  the  sheriff  to  arrest  such  debtor 
and  oonimit  him  to  the  jail  of  the  county  until  he  pay 
the  judgment,  with  interest,  or  be  discharged  according 
to  law. 

Fourth.  If  it  be  for  the  delivery  of  the  .possession  of 
peal  or  personal  property,  it  shall  require  the  sheriff  to 
deliver  the  possession  of  the  same,  particularly  describ- 
ing it,  to  the  party  entitled  thereto,  and  may  at  the  same 
time  require  the  sheriff  to  satisfy  any  costs,  damages, 
rents,  or  profits  recovered  by  the  same  judgment  out  of 
the  personal  property  of  the  person  against  whom  it  was 
rendered,  and  the  value  of  the  property  for  which  the 
judgment  was  rendered,  to  be  specified  therein ;  if  a  de- 
livery thereof  cannot  be  had,  and  if  sufficient  personal 
property  cannot  be  found,  then  out  of  the  real  property, 
as  provided  in  the  first  sub-division  of  this  section. 

Sec.  303.  When  a  writ  of  execution  is  issued  on  a 
judgment  recovered  against  two  or  more  persons  in  an 
action  upon  a  joint  contract,  in  which  action  all  the  de- 
fendants were  not  served  with  smnmons,  or  did  not 
appear,  it  shall  direct  the  sheriff  to  satisfy  the  judgment 
out  of  the  joint  property  of  all  the  defendants  and  the 
individual  property  only  of  the  defendants  who  were 
served  or  who  appeared  in  the  action. 

Sec.  304.  The  execution  may  be  made  returnable  at 
any  time  not  less  than  ten  nor  more  than  sixty  days  after 
its  receipt  by  the  sheriff,  to  the  clerk  with  whom  the 
judgment  roll  is  filed.  When  the  execution  shall  have 
been  returned,  it  shall  be  the  duty  of  the  clerk  to  attach 
the  same  to  the  judgment  roll.  If  any  real  estate  be 
levied  upon  the  clerk  shall  record  the  execution  and  re- 
turn thereof,  at  large,  and  certify  the  same  under  his 
hand  as  true  copies,  in  a  book  to  be  called  the  '^  Execu- 
tion Book,"  which  book  shall  be  indexed  with  the  names 
of  plainti&  and  defendants  in  execution,  alphabetically 
arranged,  and  kept  open  at  all  times  during  office  hours, 
for  the  inspection  of  the  public,  without  charge,  and 
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shall  be  evidence  of  the  contents  of  the  originals  when- 
ever they,  or  any  part  thereof,  may  be  destroyed,  lost,  or 
mutilated. 

Sec.  305.  When  the  judgment  is  for  money  or  the 
possession  of  real  or  personal  property,  the  same  may  be 
enforced  by  a  writ  of  execution ;  and  if  the  judgment 
direct  that  the  defendant  be  arrested,  the  execution  may 
issue  against  the  person  of  the  judgment  debtor  after 
the  return  of  an  execution  against  his  property  unsat- 
isfied in  whole  or  (in)  part.  When  the  judgment  requires 
the  sale  of  the  property  the  same  may  be  enforced  by  a 
writ  reciting  such  judgment,  or  the  material  parts 
thereof,  and  directing  the  proper  officer  to  execute  the 
judgment  by  making  the  sale  and  applying  the  proceeds 
in  conformity  therewitli.  When  the  judgment, requires 
the  performance  of  any  other  act  than  as  above  desig- 
nated, a  certified  copy  of  the  judgment  may  be  served 
upon  the  party  against  whom  the  same  is  rendered,  or 
upon  the  person  or  offia^r  required  thereby  or  by  law  to 
obey  the  same,  and  obedience  thereto  may  be  enforced 
by  the  court. 

Sec.  306.  Notwithstanding  the  death  of  a  party 
after  judgment,  execution  thereon  may  be  issued  in  case 
of  the  death  of  the  plaintiff,  the  same  as  if  he  were  liv- 
ing, upon  the  application  of  his  executor  or  administra- 
tor, or  successor  in  interest,  by  the  court  in  which  the 
judgment  was  rendered  or  exists ;  and  in  case  of  the  de- 
cease of  the  defendant,  if  the  judgment  be  for  the  recov- 
ery of  real  or  personal  property,  execution  may  be  issued 
and  executed  against  the  property'  recovered  in  the  same 
manner  and  with  the  same  effect  as  if  he  were  still  living. 

Sec.  307.  Where  the  execution  is  against  the  prop- 
erty of  the  judgment  debtor  it  may  be  issued  to  the 
sheriff  of  any  county  in  the  territory.  Where  it  requires 
the  delivery  of  real  or  personal  property,  it  shall  be 
issued  to  the  sheriff  of  the  county  where  the  property, 
or  some  part  thereof,  is  situated.  Executions  may  be 
issued  at  the  same  time  to  different  counties. 
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Sec.  308.  All  goods,  moneys,  chattels,  and  other 
property,  both  real  and  personal,  or  any  interest  therein 
of  the  judgment  debtor  not  exempt  by  law,  and  all 
property  and  rights  of  property,  seized  and  held  under 
attachment  in  the  action,  are  liable  to  execution.  Shares 
and  interests  in  any  corporation  or  company,  and  debts 
and  credits,  and  all  other  property,  both  real  and  per-  ty  Uabie  to 
sonal,  or  any  interest  in  either  real  or  personal  property, 
and  all  other  property  not  capable  of  manual  delivery, 
niay  be  attached  on  execution  in  like  manner  as  upon 
writs  of  attachment.  Grold  dust  must  be  returned  by 
the  ofiSoer  as  so  much  money  collected,  at  its  current 
value,  without  exposing  the  same  to  sale.  Until  a  levy 
property  is  not  affected  by  the  execution. 

Sec.  309.     If  any  personal  propert)'  levied  upon  be 
claimed  under  oath  by  a  third  party  as  his  property,  the 
sheriff  shall  deliver  the  property  to  such  third  person    property 
mthin  five  days  after  notice  to  plaintiff's  attorney,  if  the    ciliS^d"^? 
plaintiff  resides  in  the  county,  otherwise  ten  days,  unless    ^^^^  ^^' 
the  plaintiff  gives  the  sheriff  gcKKl  and  sufficient  bond  to 
indemnify  him  against  any  loss  or  damage  by  reason  of 
holding  such  property. 

Sec.  310.     The  following  property  shall  be  exempt 
from  execution,  except  as  herein  otherwise  provided : 

Fird,  In  all  cases  all  wearing  apparel  of  the  judg- 
ment debtor  ^nd  family;  also  all  chaii's,  tables,  desks, 
and  books,  to  the  value  of  one  hundred  dollars ;  and 
also  all  necessary  household,  table,  and  kitchen  fur- 
niture of  the  judgment  debtor,  including  stoves,  stove-  empT^i^rom 
pipes,  and  stove  furniture,  beils,  bedding,  and  bedsteads, 
and  provisions  and  fuel  provided  for  individual  or  family 
Dse  sufficient  for  two  months,  and  also  one  horse,  two 
00W8  with  their  calves,  two  swine,  and  fifty  domestic 
fowls. 

In  addition  to  the  above  mentioned  property,  there 
shall  be  exempt  the  following  named  property  : 

I^d,    To  a  farmer:     Farming   utensils  or  imple- 
ments of  husbandry,  not  exceeding  in  value  six  hundred 
16 
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dollars ;  also,  two  oxen^  or  one  horse  or  mule,  and  their 
harness,  one  cart  or  wagon,  and  food  for  such  oxen, 
horse,  cows,  or  mule,  for  three  months ;  also,  all  seeds, 
grain,  or  vegetables,  actually  provided,  reserved,  or  on 
hand,  for  the  purpose  of  planting  or  sowing  at  any  time 
within  six  months,  not  exceeding  in  value  the  sum  of 
two  hundred  dollars. 

Second.  To  a  mechanic  or  artisan :  Tools  or  imple- 
ments necessary  to  carry  on  his  trade. 

Third,  .  To  a  surgeon  physician  or  surgeon  and  dentist : 
The  instruments  and  chest  necessary  to  the  exercise  of 
his  profession,  with  his  scientific  and  professional  libraries. 

Fourth.  To  attorneys  at  law  and  ministers  of  the 
gospel :  The  law  libraries  of  attorneys  and  counsellors, 
and  the  libraries  of  ministers  of  the  gospel. 

fifth.     To  a  miner :     His  cabin  or  dwelling,  not  ex- 
ceeding in  value  the  sum  of  five  hundred  dollars ;  also, 
his  sluices,  pipes,  hose,  windlasses,  derrick,  cars,  pump. 
Property  ex-    tools,  implements,  and  appliances  necessary  for  carrying 

empt    from  i*-i/»**  ,•  .  j««  i 

execution.  on  any  kind  ot  mining  operations,  not  exceedmg  m  value 
the  aggregate  sum  of  five  hundred  dollars,  and  one 
horse,  mule,  or  two  oxen,  with  their  harness,  and  food 
for  such  horse,  mule,  or  oxen,  for  three  months,  when 
necessary  to  be  used  for  any  whim,  windlass,  derrick, 
car,  pump,  or  hoisting  gear. 

Sixth.  To  a  cartman,  huckster,  peddler,  teamster,  or 
laborer :  One  horse  or  mule,  or  two  oxen,  and  their 
harness,  and  one  cart  or  wagon,  by '  the  use  of  which 
such  person  habitually  earns  his  living;  and  one  vehicle 
and  harness  or  other  equipments  used  by  a  phj^ician  or 
surgeon  or  minister  of  the  gospel  in  making  his  profes- 
sional visits,  with  food  for  such  horse,  mule,  or  oxen, 
for  three  months. 

Seventh.  All  fire  engines,  hooks  and  ladders,  with 
the  carts,  trucks,  and  carriages,  hose,  buckets,  imple- 
ments, and  apparatus  thereto  appertaining,  and  all  fur- 
niture and  uniforms  of  any  fire  company  or  department, 
organized  under  any  law  of  this  territory. 
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BSghih.  All  arms,  uniforms,  and  aoooutrements,  re- 
quired by  law  to  be  kept  by  any  person. 

Ninth.  All  court  houses,  jails,  public  offices  and 
buildings,  lots,  grounds,  and  personal  property ;  the  fix- 
tures, furniture,  books,  papers,  and  appurtenances  be- 
longing and  pertaining  to  the  court  house,  jail,  and  pub- 
lic offices  belonging  to  any  county  of  this  territory ;  and 
all  cemeteries,  public  squares,  parks  and  places,  public 
buildings,  town  halls,  markets,  buildings  for  the  use  of  the 
fire  departments  and  military  organizations,  and  the  lots 
of  ground  thereto  belonging  and  appertaining,  owned  or 
held  by  any  town  or  incorporated  city,  or  dedicated  by 
such  town  or  city  to  health,  ornament,  or  public  use,  or 
for  the  use  of  any  fire  or  military  company  organized 
under  the  laws  of  this  territory ;  but  no  article  or  species 
of  property  mentioned  in  this  section  shall  be  exempt 
from  execution  issued  upon  a  judgment  recovered  for  its    Property  ex- 

*  •'      ^  empt    from 

pnoe,  or  upon  a  mortgage  thereon.  execution. 

Teuth.  The  earnings  of  the  judgment  debtor  for  his 
personal  services  rendered  at  any  time  within  thirty  days 
next  preceding  the  levy  of  the  execution  (or  levy  of 
attachment)  when  it  shall  be  made  to  appear  by  the 
debtor^s  affidavit,  or  otherwise,  that  such  earnings  are 
necessary  for  the  use  of  his  family  residing  in  this  terri- 
tory, supported  wholly  or  in  part  by  his  labor. 

In  addition  to  the  property  now  exempted  by  law 
from  sale  or  levy  on  execution,  there  shall  be  exempted 
one  sewing  machine,  of  a  value  not  exceeding  one  hun- 
dred dollars,  in  actual  use  by  each  debtor,  or  family  of 
the  debtor :  Providedy  That  nothing  in  this  section  shall 
be  held  or  construed  to  exempt  any  property  belonging 
to  any  person  who  is  not  a  6ona  fide  resident  of  this 
territory. 

Sec.  311.     A  homestead  consisting  of  any  quantity  of 
land  not  exceeding  eighty  acres,  used  for  agricultural 
purposes,  and  the  dwelling  house  thereon,  and  its  appur-    Homestead 
tenances,  to  be  selected  by  the  owner  thereof,  and  not  in- 
cluded in  any  town  plot,  city,  or  village;  or,  instead 
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Homestead 
exemption 
not  to  affect 
certain  liens. 


Selection    o  f 
homestead. 


Proceeding  if 
plaintiff  dis- 
satisfied  with 
selection  of 
homestead. 


thereof,  at  the  option  of  the  owner,  a  quantity  of  land 
not  exceeding  in  amount  one-fourth  of  an  acre,  being 
within  a  town  plot,  city,  or  village,  and  the  dwelling 
house  thereon,  and  its  appurtenances,  owned  and  oocupied 
by  any  resident  of  this  territory,  shall  not  be  subject  to 
forced  sale  on  execution,  or  any  other  final  process  from 
a  court:  Promdedy  Such  homestead  shall  not  exceed  in 
value  the  sum  of  two  thousand  five  hundred  dollars. 

Sec.  312.  Such  exemption  shall  notafiect  any  labor- 
er's or  mechanic's  lein,  or  extend  to  any  mortgage  thereon, 
lawfully  obtained;  but  such  mortgage  or  other  alienation 
of  such  homestead,  by  the  owner  thereof,  if  a  married 
man,  shall  be  void  unless  the  wife  join  in  the  execution 
of  the  conveyance  thereof;  and  nothing  contained  in  this 
act  shall  be  so  construed  as  to  affect  any  existing  debt  or 
debts  contracted  in  this  territory  prior  to  the  passage  of 
this  act. 

Sec.  313.  Whenever  a  levy  shall  be  made  upon  the 
lands  or  tenements  of  a  householder  whose  homestead  ha3 
has  not  been  selected  and  set  apart  by  metes  and  bounds, 
such  householder  may  notify  the  officer  at  the  time  of 
making  such  levy,  of  what  he  regards  as  his  homestead, 
with  a  description  thereof,  within  the  limits  above  de- 
scribed, and  the  remainder  alone  shall  be  subject  to  sale 
under  such  levy. 

Sec.  314.  If  the  plaintiff  in  execution  shall  be  dis- 
satisfied with  the  quantity  of  land  selected  and  set  apart 
as  aforesaid,  the  officer  making  such  levy  shall  cause  the 
same  to  be  surveyed,  beginning  at  a  point  to  be  desig- 
nated by  the  owner,  and  set  off  in  a  compact  form,  in- 
cluding the  dwelling  house  and  its  appurtenances,  to  the 
amount  specified  in  section  311  of  this  act;  and  the  ex- 
pense of  such  survey  shall  be  chargeable  on  the  execu- 
tion and  collected  thereupon,  if  it  shall  appear  after  such 
survey  that  the  owner  of  such  land  did  not  correctly 
state  his  metes  and  bounds,  otherwise  the  expense  of 
such  survey  shall  be  borne  by  the  person  directing  the 
same. 
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Sec.  315.  Any  person  owning  and  occupying  any 
dwelling  hoase  on  land  not  his  own,  which  land  he  shall 
be  rightfully  in  possession  of  by  lease  or  otherwise,  and 
claiming  such  hoase  as  his  homestead,  shall  be  entitled 
to  the  exemption  of  such  house. 

Sec.  316.  Real  estate  exempt  from  forced  sale  on 
execution,  or  other  final  process,  as  the  homestead  of  a 
family,  shall  likewise,  after  the  death  of  the  owner 
thereof,  be  exempt  from  the  payment  of  his  debts,  in  all 
cases  in  which  any  infant  children  of  the  said  owner 
shall  survive  him;  and  no  executor  or  adrainLstrator 
shall  have  a  right  to  the  possession  of  any  real  estate 
so  exempted,  or  to  the  rents  or  profits  of  the  same. 

Sec.  317.  If  the  owner  of  a  homestead  may  remove 
therefit)m,  or  sell  and  convey  the  same,  such  removal 
or  sale  and  conveyance  shall  not  render  such  homestead 
object  or  liable  to  forced  sale  on  execution,  or  other  final 
process  issued  against  such  owner;  nor  shall  any  judg- 
ment, or  decree  of  a  court,  be  a  lien  on  such  homestead, 
forany  purpose  whatever:  Promded,  That  this  act  shall 
not  be  80  construed  as  to  in  any  manner  relate  to  judg- 
nients  or  decrees  rendered  on  the  foreclosure  of  mort- 
gages either  equitable  or  l^al. 

8bc.  318.  On  the  death  of  the  owner  of  such  home- 
stead, the  same  shall  descend  to  his  widow,  and  she  shall 
take  and  hold  the  same  during  her  natural  life,  free  from 
the  incombranoe  of  all  judgments  and  claims  againxt  the 
aeoeased,  or  his  estate,  except  mortgages  lawfully  exe- 
cuted thereon. 

Sec.  319.  The  provisions  contained  in  sections  num- 
hepedfiom  section  311  to  section  318,  inclasive,  shall 
^7  apply  to  married  men,  or  the  head  of  a  family. 

Sbc.  320.  The  sheriff  ma«t  execute  the  HTit  ajrain>*t 
"^  pit)perty  of  the  judgment  debtor,  by  levying  ujK>n  a 
^^ufficient  amount  of  property,  if  there  be  sufficient ;  (irA- 
lectingor  selling  the  things  in  action,  and  wellinjr  the 
^^  pw^wrtT,  and  paying  to  the  plaintiff  or  hij*  attor- 
^  80  much  of  the  proceeds  as  will  satisiy  the  jurlgment. 


When  dwel- 
ling houtie  on 
leased  land 
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When  home- 
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Notice  of  sale 
of  real  estate 
under  execu- 
tion. 


Form  of 

;notlce. 


Any  excess  of  the  proceeds  over  the  judgment  and  ac- 
cruing costs  mast  be  returned  to  the  judgment  debtor, 
unless  otherwise  directed  by  the  judgment  or  order  of 
the  court.  When  there  is  more  property  of  the  judg- 
ment debtor  than  is  sufficient  to  satisfy  the  judgment  and 
accruing  costs  within  the  view  of  the  sheriff,  he  must 
levy  only  on  such  part  of  the  property  as  the  judg- 
ment debtor  may  indicate,  if  the  property  indicated  be 
amply  sufficient  to  satisfy  the  judgment  and  costs. 

Sec.  321.  Before  the  sale  of  property  on  execution 
notice  shall  l>e  given  as  follows : 

First,  In  case  of  perishable  property,  by  posting 
written  notice  of  the  time  and  place  of  sale  in  three 
public  places  of  the  township  or  city  where  the  sale  is  to 
take  place,  for  such  time  as  may  be  reasonable,  consider- 
ing the  character  and  condition  of  the  property. 

Second,  In  case  of  other  personal  pro{>erty,  by  post- 
ing a  similar  notice  in  three  public  places  in  the  town- 
ship or  city  where  the  sale  is  to  take  place  not  less  than 
five  nor  more  than  ten  days  sua^essively. 

Third,  In  cuse  of  real  property,  by  posting  a  similar 
notice,  particularly  describing  the  property,  for  twenty 
days  successively,  in  three  public  places  of  the  township 
or  city  where  the  property  is  situated,  and  also  where 
the  property  is  to  be  sold,  and  publishing  a  brief  notice 
of  such  sale  once  a  week  for  the  same  period  in  some 
newspaper  published  in  the  county,  if  there  be  one, 
which  notice  shall  be  substantially  as  follows  : 

sheriff's  sale. 

John  Doe 

vs, 

Richard  Roe. 

To  be  sold  at  sheriff's  sale  on  the day  of , 

187-,  at  [Here  insert  a  brief  description  of 

property.] 

Signed,  John  Doe,  Sheriff, 

Any  sheriff  publishing  a  notice  not  in  accordance  with 
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this  form,  and  which  shall  coet  more  than  such  a  notice, 
shall  not  be  entitled  to  any  costs  for  the  publication  of 
the  same,  but  shall  be  personally  liable  for  the  payment 
of  such  publication. 

Sec  322.  An  officer  selling  without  the  notice  pre- 
scribed by  the  last  section  shall  forfeit  five  hundred  dol- 
lars to  the  aggrieved  party  in  addition  to  his  actual  dam- 
ages, and  a  person  wilfully  taking  down  or  defacing  the 
notice  posted,  if  done  before  the  sale  or  the  satisfaction 
of  the  judgment  (if  the  judgment  be  satisfied  before 
sale),  shall  forfeit  five  hundred  dollars. 

Sec.  323.  All  sales  of  property  under  execution 
shall  be  made  at  auction  to  the  highest  bidder,  and  shall 
be  made  between  the  hours  of  nine  in  the  morning  and 
five  in  the  afternoon.  After  sufficient  property  has  been 
!»ld  to  satisfy  the  execution  no  more  shall  be  sold. 
Sdther  the  officer  holding  the  execution  nor  his  deputy 
shaU  become  a  purchaser  or  be  interested  in  any  pur- 
chase at  such  sale.  When  the  sale  is  of  personal  prop- 
erty capable  of  manual  delivery  it  shall  be  within  view 
of  those  that  attend  the  sale,  and  be  sold  in  such  parcels 
as  are  likely  to  bring  the  highest  price ;  and  when  the 
ale  is  of  real  property,  and  consisting  of  several  known 
lots  or  parcels,  they  shall  be  sold  separately,  or  when  a 
portion  of  such  real  property  is  claimed  by  a  third  per- 
son, and  he  requires  it  to  be  sold  separately,  such  por- 
tion shall  be  thus  sold.  The  judgment  debtor,  if  pres- 
ent at  the  sale,  may  also  direct  the  order  in  which  proi)- 
erty,  real  or  personal,  shall  be  sold  when  such  property 
consists  of  several  known  lots  pr  parcels,  or  of  articles 
which  can  be  sold  to  advantage  separately;  and  the 
sheriff  shall  be  bound  to  follow  such  directions. 

Sec.  324.  If  a  purchaser  refuse  to  pay  the  amount 
bid  by  him  for  property  struck  off  to  him  at  a  sale 
under  execution,  the  officer  may  t^ain  sell  the  property 
at  any  time  to  the  highest  bidder,  and  if  any  loss  be 
wcasioned  thereby  the  officer  may  recover  the  amount  of 
9Kh  loss,  with  costs,  from  the  bidder  so  refusing,  in  any 
ooort  of  competent  jurisdiction. 


Penalty  if 
sheriff  not 
foUow  form. 
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Belling  with- 
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Certificate  of 
sale. 


Sec.  325.  When  a  purchaser  refuses  to  pay,  the 
officer  may,  in  his  discretion,  thereafter  reject  any  sub- 
sequent bid  of  such  person. 

Sec.  326.  The  two  preceding  sections  shall  not  be 
construed  to  make  the  officer  liable  for  any  more  than 
the  amount  bid  by  the  second  or  subsequent  purchaser 
and  the  amount  collected  from  the  purchaser  refusing 
to  pay. 

Sec.  327.  When  the  purchaser  of  any  personal 
property  capable  of  manual  delivery  shall  pay  the  pur- 
chase money  the  officer  making  the  sale  shall  deliver  to 
the  purchaser  the  property,  and,  if  desired,  shall  execute 
and  deliver  to  him  a  certificate  of  the  sale  and  payment. 
Such  certificate  shall  convey  to  the  purchaser  all  the  right,  i 
title,  and  interest  which  the  debtor  had  in  and  to  such  \ 
property  on  the  day  the  execution  was  levied. 

Sec.  328.  When  the  purchaser  of  any  personal 
property  not  capable  of  manual  delivery  shall  pay  the 
purchase  money,  the  officer  making  the  sale  shall  execute 
and  deliver  to  the  purchaser  a  certificate  of  sale  and 
payment.  Such  certificate  shall  convey  to  the  purchaser 
all  right,  title,  and  interest  which  the  debtor  had  in  and 
to  such  property  on  the  day  the  execution  was  levied. 

Sec.  329.  Upon  a  sale  of  real  property  the  purchaser 
shall  l)e  substituted  to  and  acquire  all  the  right,  title,  and 
interest  and  claim  of  the  judgment  debtor  therein,  and 
when  the  estate  is  less  than  a  lease-hold  of  two  vears' 
unexpired  term  the  sale  shall  be  absolute ;  in  all  other 
cases  the  property  shall  be  subject  to  redemption  as  pro- 
vided in  this  chapter.  The  officer  shall  give  to  the  pur- 
chaser a  certificate  of  sale,  containing  — 

First  A  particular  description  of  the  real  property 
sold. 

Second,     The  price  bid  for  each  distinct  lot  or  parcel. 

Third.     The  whole  price  paid. 

Fourth.  When  subject  to  redemption  it  shall  be  so 
stated. 

A  duplicate  of  such  certificate  shall  be  filed  by  the 
officer  in  the  office  of  the  recorder  of  the  county. 


Sbc.  330,.  Property  aold  sulgect  tp  redemptiw^  ^s 
provided  in  the.lastseqtiop^.or  ^nxy  part  separately,  m»y 
be  redeemed  in  the  manner .  hereinafter  provided,  l>y  th^ 
following  persons,  or  th^ir  sucqeasor^  in  interest :. . 

first.  The  judgment  debtor  or  his  suqcessor  in  iijrter* 
est  in  the  whole  or  iQiany  part  of  the  propeirty.    ;  aoid  may  be 

Second..  A  creditor,  having  a  li^  by.  judgm^t  or 
mortgage  on  the  property  sold,  or  on  some  share  or  part 
thereof,  subsequent  to  that  on  whicipi.the  property  i^as 

Th^  persons  mentioned  in  the  second  fulpKiivision  pf 
thi^ section  ar^  in  this  cluster, termed  reden^iptioners.: .  , 

.  Sbc.  331.    The  Judgment  debtor,  or  redemptionerj 
may  redeem  the  property  from  the  purchaser  any .  time 
within  six  months  after  thte  sale,  on  paying  the  purchpaer 
the  amount  q{  his  purchase,  witi  two  per , cent  jo.  month 
thereon  .in  addition  up  to  the  time  of , redemption,  lOr   ment^  debtor 
gether  with,  tjie  amount  of  any  assessment  or  taxes  which   tionerto  ^- 
the  purchaser  .may.  have  paid  thereon  ;ajlter  purch^se^  and,  purchaser. 
interest  on  such  amppnt^  and  if  the;  purchaser,  be  also  a 
creditor,:  haviqg  a  prior  lien  to  that  of  the>redejixptiQ!;ierj; 
Qtherihan*  the  judgment  under;  which-such  purchase  waai 
nmde^  the  amount  of  such  lien,  with  rinterest.      ,        ,  . 
.  .Sbc4  332.    If  property  be  spiredeemed  by  a.redempr 
tioneTy  another  ,j^emptioper  may,   within  aixty  day» 
aftcff,  the  last  i:edeii^ption,  9gain  redeem  it  from  the  l^st 
re^eipptipner,  on  paying  the .  sum  pai4  Q^ .  sjich  last  re- 
demptiwv  wilii.four  p^  ceut  thereon  in  addition>  and. 
the.  ampunt  of- any .  aasessmfiut.  or  taxes  which  the  last;  Right  to  re- 
D^d^mptios^  may  have, paid  thei;eon, after  the  redempr..  thi  redemp. 
tipn  by  himj  !with  iuterest  on  such ,  wiQunt,  and  in  addi- 
tion to  the  amount  of  any  liens  held  byisaid  lastredempr. 
tion  .prior  to .  his  own,  ^ith  interest ;  >  l^ut .  the  judgment . 
oudjerwhi^h:  the  property  was  soldneed  not  foe  bo.  paid 

le  p?v)perty  may  be  again/ and  a&  oftii^  as  a  redemp- 

^Qxm  i*.  so :diapoeedy  redeepaed  ft:6pa.,any  previous  re;? 

demptioner,  within  sixty  days  di^t^r^fif^  If^^jredepaptio^* 
j7 
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on  paying  the  sum  paid  on  the  last  previous  redemp- 
tion, with  four  per  cent  thereon  in  addition,  and  the 
amount  of  any  assessments  or  taxes  which  the  last  pre- 
vious redemptioner  paid  after  the  redemption  by  him, 
with  interest  thereon,  and  the  amount  of  any  liens,  other 
than  the  judgment  under  which  the  property  was  sold, 
held  by  the  last  redemptioner  previous  to  his  own,  with 
interest. 

Written  notice  of  redemption  must  be  given  to  the 
sheriff,  and  a  duplicate  filed  with  the  recorder  of  the 
county ;  and  if  any  taxes  or  assessments  are  paid  by  the 
redemptioner,  or  if  he  has  or  acquires  any  lien  other 
than  that  upon  which  the  redemption  was  made,  notice 
thereof  must  in  like  manner  be  given  to  the  sheriff  and 
filed  with  the  recorder ;  and  if  such  notice  be  not  filed, 
the  property  may  be  redeemed  without  paying  such  tax, 
assessment,  or  lien.  If  no  redemption  be  made  within 
six  months  after  the  sale  the  purchaser  or  his  assignee  is 
entitled  to  a  conveyance ;  or,  if  so  redeemed,  whenever 
sixty  days  have  elapsed  and  no  other  redemption  has 
been  made,  and  notice  thereof  given,  and  the  time  for 
deed,  redemption  has  expired,  the  last  redemptioner  or  assignee 
is  entitled  to  a  sheriff's  deed ;  but  in  all  cases  the  judg- 
ment debtor  shall  have  the  entire  period  of  six  months 
from  the  date  of  the  sale  to  redeem  the  property.  K 
the  judgment  debtor  redeem  he  must  make  the  same 
payments  as  are  required  to  effect  a  redemption  by  a  re- 
demptioner. If  the  debtor  redeem,  the  effect  of  the  sale 
is  terminated,  and  he  is  restored  to  his  estate.  Upon  a 
redemption  by  the  debtor,  the  person  to  whom  the  pay- 
ment is  made  must  execute  and  deliver  to  him  a  oertifi* 
cate  of  redemption,  acknowledged  or  proved  before 
an  officer  authorized  to  take  acknowledgments  of  con- 
veyances of  real  property.  Such  certificate  must  be  filed 
and  recorded  in  the  office  of  the  recorder  of  the  county 
in  which  the  property  is  situated,  and  the  recorder  must 
note  the  record  thereof  in  the  margin  of  the  record  of 
the  certificate  of  such  sale. 


Sheriff's 
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Sec.  333.  The  payments  mentioned  in  the  last  two 
sections  may  be  made  to  the  purchaser  or  redemptioner, 
as  the  case  may  be,  or  for  him,  to  the  officer  who  made 
the  sale,  or,  in  case  his  term  of  office  has  expired,  then 
to  his  successor  in  office;  and  in  all  cases  when,  under 
the  provisions  of  this  act,  a  purchaser  of  property  at 
ezecation  sale  shall  be  entitled  to  a  conveyance  of  the 
same,  such  conveyance  shall  be  executed  to  him  by  the 
officer  who  made  the  sale,  if  he  still  be  in  office,  but  in 
case  the  officer  who  made  the  sale  be  not  in  such  office  at 
the  time  the  purchaser  may  be  entitled  to  such  convey- 
ance, then  the  conveyance  shall  be  executed  by  his  suc- 
cessor in  office. 

Sbc.  334.  A  redemptioner  shall  produce  to  the  offi- 
cer or  person  from  whom  he  seeks  to  redeem,  and  serve 
with  his  notice  to  the  sheriflF: 

fird.  A  copy  of  the  docket  of  the  judgment  under 
which  he  claims  the  right  to  redeem,  certified  by  the 
clerk  of  the  court  or  of  the  county  where  the  judgment 
is  docketed ;  or,  if  he  redeem  upon  a  mortgage  or  other 
^ien,  a  note  of  the  record  thereof  certified  by  the  recorder. 

Second.  A  copy  of  any  assignment  necessary  to  estab- 
lish his  claim,  verified  by  the  affidavit  of  himself,  or  of 
a  subscribing  witness  thereto ;  and, 

Third.  An  affidavit  by  himself  or  his  agent,  showing 
the  amount  then  actually  due  on  the  lien. 

Sec.  335.  Until  the  expiration  of  the  time  allowed 
for  redemption,  the  court  may  restrain  the  commission  of 
waste  on  the  property,  by  order  granted,  with  or  without 
notice,  on  the  application  of  the  purchaser  or  the  judg- 
nient  CTeditor.  But  it  shall  not  be  deemed  waste  for  the 
person  in  possession  of  the  property  at  the  time  of  sale, 
or  entitled  to  possession  afterwards,  during  the  period 
allowed  for  redemption,  to  continue  to  use  it,  in  the  same 
manner  in  which  it  was  previously  used ;  or  to  use  it  in 
the  ordinary  course  of  husbandry ;  or  to  make  the  neces- 
8wy  repairs  of  buildings  thereon;  or  to  use  wood  or 
timber  on  the  property  therefor,  or  for  the  repair  of 
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feieefe,  or  for  fuel  for  hiB  family  while  He  oedupies^tlie 
property^  •  '  • 

Sec.  336.  If  the  puitihafi^r  of  real  property  sold'  on 
execution^  or  his  successor  in  ihterfest,  be  evicted  ther^i- 
frora,  in  consequence  of  irregularities  in  the  proceedings' 
concerning  the  sale,  or  of  the  reversal  or  discharge  of  the 
judgment,  he  may  recover  the  price  paid,  with  interest, 
from  the  judgment  creditor.  If  the  purchaser  of  prop- 
erty at'  sheriff's  sale,  or  his  successor  in  interest,  fail  to 
rfecover  possession,  in  consequence  of  irregulaHty  iri  the 
proceedings  concerning  the  sale,  or  because  th^  property 
sold  was  not  subject  to  execution  and  sale,  the  court  hav^ 
ing  jurisdiction  thereof  shall,  on  petition  of  'such  party 
in  interest,  or  his  attorney,  revive  th^  original*  judgment 
for  the  amount  paid  by  such  purchaser  at  the  sale,  with 
interest  thereon  from  the  time  of  payment  at  the 'saine 
rate  that  the  original  judgment  bore ;  and,  when  so 
revived,  the  said  judgment  shall  have  the  same  dffect  as 
an  original  judgment  of  the  said  court  of  that'daste,  knd 
bearing  interest  as  aforesaid;  and  any  other  or  after 
acquired  property,  rents,  issues,  or  profits  of  the  satid 
debtor  shall  be  liable  to  levy  and  sale  under  execution, 
in  satisfaction  of  such  debt:  Protnded,  That  no  property 
of  such  debtor,  sold  b(ma  fide  before  the  filing  of  snch 
petition,  shall  be  subject  to  lien  of  said  judgment:  And 
provided^  further^  That  notice  of  the  filing  6f  such  peti- 
tion shall  be  made  by  filing  a  notice  thereof  in  the 
recorder's  office  of  the  county  where  such  property  may 
be  situated,  and  that  said  judgment  shall  be  revived  in 
the  name  of  the  original  plaintiff  or  plaintifls,  for  the 
use  of  feaid  petitioner,  the  party  in  interest. 

Sec.  337.  When  property  liable  to  an  execution 
against  several  persons  is  sold  thereon,  and  more  than  a 
due  proportion  of  the  judgment  is  satisfied  Out  of  the 
proceeds  of  the  sale  of  property  of  one  of  them,  or  one 
of  them  pays,  without  a  sale,  more  than  his  proportion, 
he  may  compel  contribution  from  the  others ;  and  when 
a  judgment  is  against  several,  and  is  upon  an  obligation 
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of  one'of  Af^m,  as  security  M  inothet,  and '  the  surtty 

pays  tile  amotot,  op  ady  jMtrt  •  thereofy  either  by  sale  of 

his  property  br  before  sale^  he  may  compel  rej-paytnieiit 

from  the  principal.     In  such  cBAe  the  person  so  p&yihg 

orcontributiiig  is  entitled  to  the  benefit  of  the  judgment' 

to  enforce  coritributibn  *  or  inpayment,  •  if,  within  ten  days 

after  his'  paymeiit,  he  file  -with  '  the  rf^rk  of  the  court    claim  to  a>n- 

where  judgment  was '  retidei^,  notice  of  his  payment) 

and  claim  td  contribution  or  re-payment.     Upon  a  filing' 

of  such  notice,  the  clerk  must  make  an  entry  thereof  in 

the  margin' of  the -docket.  ;..,., 

Sec.  838.  'When  an  execution '  against  property  ofi 
tte  judgment  debtor;  or  any  of  several  debtors  in  the 
same  judgment,  issued  to  the  sheriff  of  the  county  where* 
he  resides^  or,  if  he  does  not  residfe  in  this  territory^  to 
tfae  sheriff  of  the^  county  where  the  judgment  rcdl  is 
filed,  is  returned  unsatisfied,  in  whole  or  in  pdrt,  th^    if  execution 

'  r       ?  returned  un- 

jadgmenl  oreditory  at  any  time  after  such  return  is  made,    Sent^^eb^or 
shtll  be  entitled  to  an  order  froih.  the  judge  of  the  court,   S^mSwct^m 
or  probate  judge,  requiring  such  judgment-  debtor  to   ^^iia proper- 
appear  und  .ans>ver  ponoernii^g  his  property,  bcforp  such 
jwlge,  or  a  referee  appointed  by  him,  at  .a  time  and  place* 
specified  in. the  order;  but  no  judgment  debtor  shall  be 
required  to  attend  before  a  judge,  or  referee,  out'of  the: 
county  in  which  he  resides,  when  proceedings  are  taken 
under  the  provisions  of  this  chapter.    .  , 

Sec.  339.  Aftqr  issuing  an  execution  against  prop- 
erty, and  upon  proof  by  affidavit  by  a  party. or  other- 
wise, to  the  sajtis&ction  of  the  court,  or  a  judge  thereof, 
that  any  judgment  debtor  has. property  which  he  unjustly 
refuses  to  apply  towards  the  satisfaction  .of  the  judgment,  JS^i^judl? 
&Tich  court  or  judge  may,  by  an  order,  require  the  judg-  S  wiswer. 
DJent  debtor  to  appear,  at  a  specified  time  and  place, 
before  such  judge  or  referee  appointed  by  him,  to  answer 
«>Dceming  the  same ;  and  such  proceedings  may  there- 
upon be  had  for  the  application  of  the  property  of  the 
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judgment  debtor  toward  the  satisfaction  of  the  judgment 
as  are  provided  upon  the  return  of  an  execution.  Instead 
of  the  order  requiring  the  attendance  of  the  judgment 
debtor,  the  judge  may,  upon  affidavit  of  the  judgment 
creditor,  his  agent  or  attorney,  if  it  appear  to  him  that 
there  is  danger  of  the  debtor  absconding,  order  the  sheriff 
to  arrest  the  debtor,  and  bring  him  before  such  judge. 
Upon  being  bn)ught  before  the  judge  he  may  be  ordered 
to  enter  into  an  undertaking,  with  surety,  that  he  will 
attend,  from  time  to  time,  before  the  judge  or  referee, 
as  shall  be  directed,  during  the  pendency  of  the  proceed- 
ings, and  until  the  final  determination  thereof,  and  will 
not,  in  the  meantime,  dispose  of  any  portion  of  his 
property  not  exempt  from  execution.  In  default  of 
entering  into  such  undertaking,  he  ihay  be  committed  to 
prison. 

Sec.  340.  After  the  issuing  of  an  execution  against 
Any  person  Property,  and  before  its  return,  any  person  indebted  to 
j^d gm e nt  ^^^  judgment  debtor  may  pay  to  the  sheriff  the  amount 
execution*^'  of  his  debt,  or  so  much  thereof  as  may  be  necessary  to 
debttoSMiJ  satisfy  the  execution,  and  the  sheriff's  receipt  is  a  suflS- 
cient  discharge  for  the  amount  so  paid. 

Sec.  341.     After  the  issuing  or  return  of  an  execu- 
tion against  property  of  a  judgment  debtor,  or  any  one 
of  several  debtors  in  the  same  judgment,  and  upon  proof, 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  judge, 
by^iS^*^of   that  any  person   or  corporation  has  property  of  such 
propeity^'be-  judgment  debtor,  or  is  indebted  to  him  in  an  amount 
fudVmen^    exceeding  fifty  dollars,  the  judge   may,  by   an    order, 
require  such  person  or  corporation,  or  any  officer  or 
member  thereof,  to  appear  at  a  specified  time  and  place, 
before  him,  or  a  referee  appointed  by  him,  and  answer 
concerning  the  same. 

The  judge  may  also,  by  order,  forbid  a  transfer  or 
for^  trans-  other  disposition  of  the  propertj'  of  the  judgment  debtor 
*y  ^t  i"vf^"    not  exempt  from  execution,  and  any  interference  there- 

ment  debtor.  ^  7  ^ 

with. 
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Sec.  342.  Witnesses  may  be  required  to  appear  and  ^^^^88  m^- 
testify  before  the  judge  or  referee,  upon  any  proceeding  to*teeS?y**u^ 
under  this  chapter,  in  the  same  manner  as  upon  trial  of  ^^«'^**chap- 
anissQe. 

Sec.  343.  The  judge  or  referee  may  order  any  prop- 
erty of  the  judgment  debtor  not  exempt  from  execu- 
tion, in  the  hands  of  such  debtor,  or  any  other  person,  or 
doe  to  the  judgment  debtor,  to  be  applied  towards  the 
satisfaction  of  the  judgment;  except,  that  the  earnings  judge  may 
of  the  debtor  for  his  personal  services,  at  any  time  tyappiiedon 
within  thirty  days  next  preceding  the  order,  shall  not  be 
90  applied,  when  it  shall  be  made  to  appear,  by  tha 
debtor's  affidavit  or  otherwise,  that  such  earnings  are 
neoessaiy  for  the  use  of  a  family  supported  wholly  or 
partly  by  his  labor. 

Sec.  344.     If  it  appear  that  a  person  or  corporation 
alleged  to  have  property  of  the  judgment  debtor,  or  in- 
debted to  him,  claims  an  interest  in  the  property  adverse 
to  him,  or  denies   the  debt,  the  court  or  judge   may 
authorize,  by  an  order  made  to  that  effect,  the  judgment 
creditor  to  institute  an  action  against  such  person  or  cor-    ^^^^j^^. 
poration,  for  the  recovery  of  such  interest  or  debt.    And    ^fi/ proiJ 
tbe  comt  or  judge  may,  by  order,  forbid  a  transfer  or    Sen°deStor 
other  disposition  of  such  interest  or  debt,  until  an  action 
can  be  commenced  and  prosecuted  to  judgment.     Such 
order  may  be  modified  or  vacated  by  the  judge  granting 
the  same,  or  the  court  in  which  the  action  is  brought,  at 
any  time,  upon  such  terms  as  may  be  just. 

Sec.  346.     If  any  person,  party,  or  witness  disobey 
an  order  of  the  referee,  properly  made,  in  the  proceeding    Disobedience 
before  him,  under  this  chapter,  he  may  be  punished  by    tehment  £>r. 
the  court  or  judge  ordering  the  reference  for  a  contempt. 

TITLE  IX. —  Actions  in  Pakticular  Cases. 
t^HAPTEB  I. — Actions  for  the  Foredomire  of  Mortgages. 

8bc.  346.  There  shall  be  but  one  action  for  the 
'^swvery  of  any  debt,  or  the  enforcement  of  any  rights, 
aecared  by  mortgage  upon  real  estate  or  personal  prop- 


ia« 
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erty,  which  action  shp^ll  be  in  accordance  with  the  prpvis- 
ion$  of  thjs  chapter. :  In  actions  for  the  forecloBure.  of 
inottgages,  the  court  ehall  have  the  power^.by  its  jujdgr 
ment,  to  direct  a  sale  of  the  incumbered  property; (or  a& 
muol^  as  may  be  necessary),  and  the  application  of  the 
proceeds  of  the  sale  to  the  payment  of  the  co^  q{  the 
ooiirt,  and  expenses  (^  the  $aje,  and  the  axaoutit  due,  to 
the  plaintiff;  and  if  it  appear  from  the  ^eriffis  retunu 
that  the  proceeds  are  insufficient, .  land  a  bakuace  stiU 
remains  due^  judgment  shall  be  docketed  for  $uch  bain 
ance  against  thedefewianti or  defendants,  pensonallyjiiar 
bje  for  the  debt,  and  $haU  then  beoonje  ^  >Uen  <)a  the  Jceal 
estate  pf  such  judgmi^nt  debtor,  asr.in.  other  oa^ee  i^* 
which  eixeciition  iixwy  bjB  issued. '  No  persoq » holding,  a 
conveyance  from  or  under  the  mortgf^gor;  or.of  the 
property  .mortgaged,  or:  having  a  lie>i  thereoQ,  which 
cpipveyattoe  does  not  appear  oil  record  i«  ;the  proper  offijce: 
at  the  time  of.  tbe.eommen^m^ut  of  ti^  ^ctipp^  >p^  be^ 
m^e  a  party  to  such  action ;  and,  the  Judgment  therein* 
rendered,  and. the  pro<?pedings  therqi^^ , hftd, ^haU  be  aS: 
concliisive  ^igain^t  the  party  ;holdiing',su(?h  uiMWPrd^ 
conveyance  or  lien,  a^  tf:be  had  been;ng^e.^  paJtyto 
said  action,  and  shall,,  iA  4II  respects,  hav^  th^  saujieibi^ 
ai?(J  effect.,      . 


_  »■■ 


»    ■ 'I '!  !    " 


-  '  .  * 


\8bc.  347,  tf:  there  be  surplus,  mpujByjrenwping^flber, 
paym^t  of  *he  amount  4 W  on,the;i:^ortg^ge,;liei[i,jor> 
incunahraiiice,  with  Qosts>  the  qou^  rmay  cft¥s^.  th^  aao^^ 
to  be  paid  to  the  person  entitled  to  it,  ^n4.ii)'ithe  meai^: 
time.Ji^y  direct  it  to  be  deposited  in  conijt.    r.r  ^.     ,  ^ 

Sec.  ,  348-  If  the  debt  for  which  the  n^rtgag^.  lien, 
or  iacupibrance  is  held,  be  aot,  all  due>  ^:^op^:  ^.jsuf-' 
ficie^tipf  ,the  pfc^jerty:  hijts  been  sold  ta^peiy  the  >^i^Qunt; 
due,  with  costs,  the  sale  shall  cease ;  and  afterwards,  as 
often  as  more  becomes  due  for  principal  or  interest,  the 
cocrrt  inay,  dw  mtition,  oMer  more  to  be-«old-  BuuiP 
the  property  cannot  be  sold  in:  portion^  .Without  injtixy 
to  th^  pairtie$  the  whole  may  be  ordei?edi  to  be  «old  linrtbe: 
first ip^^aneeycand*  die:rentirerd(ebt:an^;:9(Det8iipaid;  tbepe. 
being  a  rebate  of  interest  where  such  rebate  is  proper. 
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Chapter  II. — AcHons  for  Nuisance^  Waste,  and  Wdful 
Trespass  in  Certain  Oases. 

Sec.  349.  Anything  which  is  injurious  to  health,  or 
indecent  or  offensive  to  the  senses,  or  an  obstruction  to 
the  free  use  of  property  so  as  to  interfere  with  the  com- 
fortable enjoyment  of  life  or  property,  is  a  nuisance,  and 
the  subject  of  an  action.     Such  action  may  be  brought   fined,  and  ac- 

I  ....  tlona  for. 

by  any  person  whose  property  is  injuriously  affected  or 
whose  personal  enjoyment  is  lessened  by  the  nuisance, 
and  by  the  judgment  the  nuisance  may  be  enjoined  or 
abated,  as  well  as  damages  recovered. 

Sec.  350.     If  a  guardian,  tenant  for  life  or  years, 
joint  tenant,  or  tenant  in  common  of  real  property,  com- 
mit waste  thereon,  any  person  aggrieved  by  the  waste    ttons  fSrT 
may  bring  an  action  against  him  therefor,  in  which  action 
there  may  be  judgment  for  triple  damages. 

Sec.  351.  Any  person  who  shall  cut  down  or  carry 
off  any  wood  or  underwood,  tree  or  timber,  or  girdle  or 
otherwise  injure  any  tree  or  timber  on  the  land  of 
another  person,  or  on  the  street  or  highway  in  front  of 
any  person's  house,  village  or  city  lot,  or  cultivated  cutting  or 
grounds,  or  on  the  common  or  public  grounds  of  any  away  tlm^r 
city  or  town,  or  on  the  street  or  highway  in  front  thereof, 
without  lawful  authority,  shall  be  liable  to  the  owner  of 
such  land,  or  to  such  city  or  town,  for  treble  the  amount 
of  damages  which  may  be  assessed  therefor  in  a  civil 
action  in  any  court  having  jurisdiction. 

Sec.  352.     Nothing  in  the  last  section  shall  authorize 
the  recovery  of  more  than  the  just  value  of  the  timber    Meaaore    o  f 
taken  from  uncultivated  woodland  for  the  repair  of  the    der  last  sec- 
pablic  highway  or  bridge  upon  the  land  or  adjoining  it. 

Sec.  353.     If  a  person  recover  damages  for  a  forcible 
or  unlawful  entry  in  or  upon,  or  detention  of,  any  build-    ^ 

•^  r      7  y       J  Damages    on 

ing  or  any  cultivated  real  property,  judgment  may  be    J^^SlSner^ 
entered  for  three  times  the  amount  at  which  the  actual 
<^ainages  are  assessed. 

18 
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Action  to  de- 
termlne  an 
interestin 
real  estate. 


When  plain- 
tlflf  not  to  re- 
coyer  OOfitS. 


Judgment  in 
case  plain- 
tifT's  title  ter- 
minate dur- 
ing suit. 


When  value 
of  improye- 
ments  al- 
lowed as  set- 
oflf. 


Co  art  may 
grant  ord«r  to 
allow  survey 
of  real  estate 
in  action. 


Order  for  the 
survey. 


Chapter  III. — Actions  Oonceming  Real  Edak. 

Sec.  354.  An  action  may  be  brought  by  any  person 
in  possession,  by  himself  or  his  tenant,  of  real  property, 
against  any  person  who  claims  an  estate  or  interest 
therein  adverse  to  him,  for  the  purpose  of  determining 
such  adverse  claim,  estate,  or  interest. 

Sec.  356.  If  the  defendant  in  such  action  diflclaim 
in  his  answer  any  interest  or  estate  in  the  property,  or 
suffer  judgment  to  be  taken  against  him  without  answer, 
the  plaintiff  shall  not  recover  costs. 

Sec.  356.  In  an  action  for  the  recovery  of  real 
property  where  the  plaintiff  shows  the  right  to  recover 
at  the  time  the  action  was  commenced,  but  it  appears 
that  his  right  has  terminated  during  the  pendency  of  the 
action,  the  verdict  and  judgment  shall  be  according  to 
•the  fact,  and  the  plaintiff  may  recover  damages  for  with- 
holding the  property. 

Sec.  357.  When  damages  are  claimed  for  withhold- 
ing the  property  recovered,  upon  which  permanent  im- 
provements have  been  made  by  a  defendant,  or  those 
under  whom  he  claims,  holding  under  cover  of  title 
adversely  to  the  claims  of  the  plaintiff,  in  good  faith,  the 
value  of  such  improvements  shall  be  allowed  as  a  set-off 
against  such  damages. 

The  court  in  which  an  action  is  pending  for  the  re- 
covery of  real  property  or  for  damages  for  an  injury 
thereto,  or  a  judge  thereof,  or  a  county  judge,  may,  on 
motion,  upon  notice  by  either  party,  for  good  cause 
shown,  grant  an  order  allowing  to  such  party  the  right 
to  enter  upon  the  property  and  make  survey  and  meas- 
urement thereof,  and  of  any  tunnels,  shafts,  or  drifts 
thereon,  for  the  purpose  of  the  action,  even  though  entry 
for  such  purpose  has  to  be  made  through  other  lands 
belonging  to  parties  to  the  action. 

Sec.  358.  The  order  shall  describe  the  property,  and 
a  copy  thereof  shall  be  served  on  the  owner  or  occupant ; 
and  thereupon  such  party  may  enter  upon  the  property, 
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Mortgage  of 
real  property 
not  deemed  a 
conveyance. 


Court  may 
enjoin  party 
in  possession 
from  injuring 
property. 


Purchaser 
may  recover 
damages  for 
injury   done. 


with  neoessary  surveyors  and  assistants,  and  may  make 

such  survey  and  measurement;  but  if  any  unnecessary  in- 
jury be  done  to  the  property  he  shall  be  liable  therefor. 
Sec,  359.  A  mortgage  of  real  property  shall  not  be 
deemed  a  conveyance,  whatever  its  .term,  so  as  to  enable 
the  owner  of  the  mortgage  to  recover  possession  of  the 
real  property  without  foreclosure  and  sale. 

Sua  360.  The  court  may,  by  injunction,  on  good 
cause  shown,  restrain  the  party  in  possession  from  doing 
any  act  to  the  injury  of  real  property  during  the  fore- 
clogure  of  a  mortgage  thereon,  or  after  a  sale  on  execu- 
tion, before  a  conveyance. 

SBa  361.  When  real  property  shall  have  been  sold 
on  execution,  the  purchaser  thereof,  or  any  person  who 
may  have  succeeded  to  his  interest,  may,  after  his  estate 
becomes  absolute,  recover  damages  for  injury  to  the 
property  by  the  tenant  in  possession,  after  a  sale  and  be- 
fore possession  is  delivered  under  the  conveyance. 

Sec.  362,  An  action  for  the  recovery  of  real  prop- 
erty against  a  person  in  possession  cannot  be  prejudiced 
by  any  aUenation  made  by  such  person,  either  before  or 
after  the  commencement  of  the  action. 

Sec.  363.  In  actions  res|)ecting  mining  claims,  proof 
mogt  be  admitted  of  the  customs,  usages,  or  regulations 
established  and  in  force  at  the  bar  or  diggings  embrac- 
ing such  claim ;  and  such  customs,  usages,  or  r^ulations, 
when  not  in  conflict  with  the  laws  of  this  territory,  must 
pnern  the  decision  of  the  action. 

Chapter  IV.  —  Actwnafor  the  Partition  of  Real 

Property, 

Sec.  364.  When  several  co-tenants  hold  and  are  in 
jx^f^esion  of  real  property  as  panjcners,  joint  tenants,  or 
tenants  in  common,  in  which  one  or  more  of  them  have 

-  .   ,       .  /.I./.  1.  n  W****  entitled 

an  estate  of  mhentance,  or  for  life  or  lives,  or  for  years,    t?  bring  ac- 
an  action  may  be  brought  by  one  or  more  of  such  per-    ^^^^ou, 
^m  for  a  partition  thereof,  according  to  the  respective 
rights  of  the  persons  interested  therein,  and  for  a  sale  of 
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Unknown 
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such  property  or  a  part  thereof,  if  it  appear  that  a  par- 
tition cannot  be  made  without  great  prejudice  to  the 
owners. 

Sec.  365.  The  interest  of  all  such  persons  in  the 
property,  whether  such  persons  be  known  or  unknown, 
shall  be  set  forth  in  the  complaint  specifically  and  par- 
ticularly, as  far  as  known  to  the  plaintiff,  and  if  one  or 
more  of  the  parties,  or  the  share,  or  quantity  of  interest 
of  any  of  the  parties,  be  unknown  to  the  plaintiff,  or  be 
uncertain  or  contingent,  or  the  ownership  of  the  inherit- 
ance depend  upon  executory  devise,  or  the  remainder  be 
a  contingent  remainder,  so  that  such  parties  cannot  be 
named,  that  fact  shall  be  set  forth  in  the  complaint. 

Sec.  366.  No  person  having  a  conveyance  of,  or 
claiming  a  lien  on,  the  property,  or  some  part  of  it,  need 
be  made  a  party  to  the  action,  unless  such  conveyance  or 
lien  appear  of  record. 

Sec.  367.  Immediately  after  filing  the  complaint  in 
the  district  court,  the  plaintiff  shall  file  with  the  recorder 
of  the  county,  or  of  the  several  counties,  in  which  the 
property  is  situated,  either  a  copy  of  such  complaint  or 
a  notice  of  the  pendency  of  the  action,  containing  the 
names  of  the  parties  so  far  as  known,  the  object  of  the 
action,  and  a  description  of  the  property  to  be  affected 
thereby.  From  the  time  of  the  filing  it  shall  be  deemed 
notice  to  all  persons. 

Sec.  368.  The  summons  shall  be  directed  to  all  the 
joint  tenants  and  tenants  in  common,  and  all  persons  hav- 
ing an  interest  in,  or  any  liens  of  record  by  mortgage,  judg- 
ment, or  otherwise,  upon  the  property,  or  upon  any  par- 
ticular portion  tliereof ;  and,  generally,  to  all  persons  un- 
known who  have  or  claim  any  interest  in  the  property. 

Sec.  369.  If  a  party  having  a  sliare  or  interest  is 
unknown,  or  any  one  of  the  known  parties  reside  out  of 
the  territory,  or  cannot  be  found  therein,  and  such  fact 
is  made  to  appear  by  affidavit,  the  summons  may  be 
served  on  such  absent  or  unknown  party  by  publication, 
as  in  other  cases.     When  publication  is  made,  the  sum- 


LAWS  OF  MONTANA   TERRITORY. 


141 


mons,  as  published,  shall  be  accompanied  by  a  brief  de- 
scription of  the  property  which  is  the  subject  of  the  ac- 
tion. 

Sec.  370.  The  defendants  who  have  been  personally 
served  with  the  summons  and  a  copy  of  the  complaint, 
or  who  shall  have  appeared  without  such  service,  shall 
set  forth  in  their  answers,  fully  and  particularly,  the 
origin,  nature,  and  extent  of  their  respective  interests  in 
the  property ;  and  if  such  defendants  claim  a  lien  on  the 
property  by  mortgage,  judgment,  or  otherwise,  they  shall 
correctly  state  the  original  amount  and  date  of  the  same, 
and  the  true  sum  remaining  due  thereon;  also,  whether 
tbe  same  has  been  secured  in  any  other  way  or  not,  and, 
if  secored,  the  nature  and  extent  of  such  security,  or 
they  shall  be  deemed  to  have  waived  their  right  to  such 
lien. 

Sec.  371.  The  rights  of  the  several  parties,  plain- 
tiffij  as  well  as  defendants,  may  be  put  in  issue,  tried, 
and  determined  by  such  action ;  and  when  a  sale  of  the 
premises  is  necessary  the  title  shall  be  ascertained  by 
proof  to  the  satisfaction  of  the  court,  before  the  judg- 
ment of  sale  shall  be  made,  and  where  service  of  the 
complaint  has  been  made  by  publication,  like  proof  shall 
be  required  of  the  right  of  absent  or  unknown  parties 
before  such  judgment  is  rendered,  except  that  where  there 
are  several  unknown  persons  having  an  interest  in  the 
property  their  right»  may  be  considered  together  in  the 
action,  and  not  as  between  themselves. 

Sec.  372.  Whenever,  from  any  cause,  it  shall  Ikj- 
come,  in  the  opinion  of  the  court,  impracticable  or  highly 
inconvenient  to  make  a  complete  partition,  in  the  first 
instance,  among  all  the  parties  in  interest,  it  shall  be 
lawiiil  for  the  court  to  first  ascertain  and  determine  the 
phares  or  interest  respectively  held  by  the  original  co- 
teaantg,  and  thereupon  to  adjudge  and  cause  a  partition 
to  be  made,  as  if  such  original  co-tenants  were  the  {mrties 
^  sole  parties  in  interest,  and  the  only  parties  to  the 
^ion,  and  therefore  proceed  in  like  manner  to  adjudge 
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and  make  partitioD  separately  of  each  share  or  partition 
so  ascertained  and  allotted,  as  between  those  claiming 
under  the  original  tenant  to  whom  the  same  shall  have 
been  so  set  apart,  or  allow  them  to  remain  tenants  in 
common  thereof,  as  they  may  desire. 

Sec.  373.  If  it  shall  ap})ear  to  the  court  by  the  cer- 
tificate of  the  county  recorder,  or  county  clerk,  or  by  the 
sworn  or  verified  statement  of  any  person  who  may  have 
examined  or  searched  the  records,  that  there  are  outstand- 
ing liens  or  incumbrances  of  record  upon  such  real  prop- 
erty, or  any  part  or  jwrtion  thereof,  which  issued  and 
were  of  record  at  the  time  of  commencement  of  said  ac- 
tion, and  the  persons  holding  such  leins  are  not  made 
parties  to  the  action,  the  court  shall  either  order  such 
I>ersons  to  be  made  parties  to  the  a(*tion  by  an  amend- 
ment or  supplemental  complaint,  or  appoint  a  referee  to 
ascertain  whether  or  not  such  lieas  or  incumbrances  have 
been  paid,  or,  if  not  paid,  what  amount  remains  due 
thereon,  and  their  order  among  the  liens  or  incumbrances 
severally  held  by  the  said  persons  and  the  parties  to  said 
action,  and  whether  the  amount  remaining  due  thereon 
has  l)een  secured  in  any  manner,  and  if  secured,  the 
nature  and  extent  of  the  security. 

Sec.  374.  The  plaintiff  shall  caiLse  a  notice  to  be 
served  a  reasonable  time  previous  to  the  day  for  appear- 
ance l)efore  the  referee  appointed,  as  provided  in  the  last 
section,  on  each  person  having  outstanding  liens  of  record 
who  is  not  a  party  to  the  action,  to  apj)ear  before  the 
referee  at  a  specified  time  and  place,  to  make  proof  by 
his  own  affidavit  or  otherwise  of  the  true  amount  due, 
or  to  become  due,  contingently  or  absolutely  thereon. 
In  case  such  person  be  absent  or  his  residence  be  unknown, 
service  may  be  made  by  publication,  or  notice  to  his 
agents,  under  the  direction  of  the  court,  in  such  manner 
as  may  be  proper.  The  report  of  the  referee  thereon 
shall  be  made  to  the  court,  and  shall  be  confirmed,  mod- 
ified, or  set  aside,  and  a  new  reference  ordered,  as  the  jus- 
tice of  the  case  may  require. 
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Sec.  375.  If  it  be  alleged  in  the  complaint,  and  be 
established  by  evidence,  or  if  it  appear  by  tlie  evidence 
without  such  all^ation  in  the  complaint,  to  the  satis- 
faction of  the  court,  that  the  property,  or  any  part  of  it, 
is  80  situated  that  partition  cannot  be  made  without  great 
prejudice  to  the  owners,  the  court  may  order  a  sale 
thereof;  otherwise,  upon  the  requisite  proof  being  made, 
it  shall  order  a  partition  according  to  the  respective 
rights  of  the  parties  as  ascertained  by  the  court,  and  aj)- 
point  three  referees  therefor,  and  shall  designate  the  por- 
tion to  remain  undivided  for  the  owners  whose  interests 
are  remaining  unknown,  or  are  not  ascertained. 

Sec.  376.  In  making  the  partition,  the  referees  shall 
divide  the  property  and  allot  the  several  portions  thereof 
to  the  respective  parties,  quantity  and  quality  relatively 
considered,  according  to  the  respective  rights  of  the  parties 
as  determined  by  the  court,  pursuant  to  the  provisions 
of  this  chapter,  designating  the  several  portions  by  proper 
landmarks,  and  may  employ  a  surveyor,  with  the  neces- 
fluy  assistants,  to  aid  them. 

Sec.  377.  The  referees  shall  make  a  report  of  their 
proceedings,  specifying  therein  the  manner  of  executing 
their  trusts,  describing  the  property  divided  and  the 
shares  allotted  to  each  party,  with  a  particular  descrip- 
tion of  each  share. 

Sec.  378.  If  no  exceptions  be  filed  to  the  report,  or 
upon  hearing  they  should  be  overruled,  the  court  shall 
confirm  the  same;  or  it  may,  upon  exceptions,  change, 
modify,  or  set  it  aside,  and  refer  the  matter  to  the  same,  or, 
if  neoeasaiy ,  may  appoint  new  referees.  Upon  the  rejwrt, 
ae  confirmed,  a  final  judgment  shall  be  rendered,  to  the 
effect  that  such  partition  be  effectual  and  valid  forever, 
which  judgment  shall  be  binding  and  conclusive : 

FinL  On  all  persons  named  in  the  complaint  as  par- 
ties to  the  action,  or  who  shall  have  appeared  therein, 
and  their  l^al  representatives,  who  have  at  the  time  any 
interest  in  the  property  divided,  or  any  part  thereof,  as 
owners  in  fee,  or  as  tenants  for  life  or  for  years,  or  as  en- 
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titled  to  the  reversion,  remainder,  or  the  inheritance  of 
such  projierty,  or  any  part  thereof,  after  the  termination 
of  a  particular  estate  therein,  and  who,  by  any  contin- 
gency, may  be  entitled  to  a  beneficial  interest  in  the  prop- 
erty, or  who  have  an  interest  in  any  undivided  share 
thereof  as  tenants  for  years  or  for  life. 

Second.  On  all  persons  interested  in  the  property, 
who  may  l)e  unknown,  to  whom  notice  shall  have  been 
given  of  the  action. by  publication. 

Third,  On.  all  persons  claiming  from  such  parties  or 
persons,  or  either  of  them,  and  to  that  end  the  action 
shall  be  deemed,  and  is  hereby  declared,  to  be  a  proceed- 

Judgment    '^T^^  m  rem. 

A  cK)py  of  the  report  of  the  referee,  as  confirmed,  to- 
gether with  a .  copy  of  the  final  judgment  therein  ren- 
dered, duly  certified,  may  be  filed  in  the  office  of  the 
county  recorder  of  the  county  or  counties  in  which  the 
land  is  situated,  whose  duty  it  shall  be  to  record  the  same, 
which  filing  and  recording  shall  have  the  same  force  and 
effect  as  the  filing  and  recording  of  a  deed  of  convey- 
ance. 

Fourth,  On  all  persons  who  have,  or  claim  to  have, 
conveyances  to,  or  leins  upon,  or  any  interest  in,  the  prop- 
erty, when  such  conveyances,  liens,  or  interest  did  not 
appear  of  record  at  the  time  of  the  commencement  of 
the  proceedings  for  partition. 

Sec.  379.  But  such  judgment  and  partition  shall  not 
affect  tenants  for  years,  less  than  ten,  to  the  whole  of  the 
property  which  is  the  subject  of  the  partition. 

Sec.  380.  The  expenses  of  the  referees,  including 
those  of  a  surveyor  and  his  assistant  or  assistants,  when 
employed,  shall  be  ascertained  and  allowed  by  the  court, 
and  the  amount  thereof,  together  with  the  fees  allowed 
by  the  court,  in  its  discretion,  to  the  referees,  shall  be 
apportioned  among  the  different  parties  to  the  action 
equitably. 

Sec.  381.  When  a  lien  is  on  an  undivided  interest  or 
estate  of  any  of  the  parties,  such  lien,  if  a  partition  be 
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roade,  shall  thenceforth  be  a  charge  only  on  the  share 
m^ed  to  such  party ;  but  such  share  shall  be  first 
diarged  \vith  its  just  proportion  of  the  costs  of  the  par- 
tition in  preference  to  such  lien. 

Sec.  382.  When  a  part  of  the  property  only  is 
ordered  to  be  sold,  if  there  be  an  estate  for  life  or  for 
years  in  an  undivided  share  of  the  whole  property,  such 
estate  may  be  set  off  in  any  part  of  the  property  not 
ordered  to  be  sold, 

Sec.  383.  The  proceeds  of  the  sale  of  the  incum- 
bered property  shall  be  applied,  under  the  direction  of 
the  (xmrt,  as  follows : 

f^^rd.  To  pay  its  just  proportion  of  the  general  costs 
of  the  action. 

'Second,    To  pay  the  casts  of  the  reference. 

Third,  To  satisfy  and  cancel  of  record  the  several 
»ens  in  their  order  of  priority,  by  payment  of  the  sums 
dne  and  to  become  due ;  the  amount  due  to  be  verified 
ov  affidavit  at  the  time  of  payment. 

Fourth,  The  residue  among  the  owners  of  the  prop- 
erty sold,  according  to  the  respective  shares  therein. 

^Eo.  384.  Whenever  any  party  to  an  action  who 
holds  a  lien  uptm  the  property,  or  any  part  thereof,  has 
other  jjcourities  for  the  payment  of  the  amount  of  such 
hen,  the  court  may,  in  its  discretion,  order  such  securities 
^^  he  exhausted  before  a  distribution  of  the  proceeds  of 
^h  or  may  order  a  just  deduction  to  be  made  from  the 
^n<mnt  of  the  lien  on  the  property  on  account  thereof. 

Sec.  385.  The  proceeds  of  sale  and  the  securities 
taken  by  the  referees,  or  any  part  thereof,  shall  be  dis- 
^f^huted  by  them  to  the  persons  entitled  thereto  when- 
ever the  court  so  directs ;  but  in  case  no  direction  be 
eiven,  all  such  proceeds  and  securities  shall  be  paid  into 
^'fMirt  or  deposited  therein,  or  as  directed  by  the  court. 

SfX\  386.     ^V^len  the  proceeds  of  sales  of  any  shares 

•*''  parcels  belonging  to  persons  who  are  parties  to  the 

^<^^ion,  and  who  are  known,  are  paid  into  court,  the 

^ion  may  be  continued  as  between  such  parties  for  the 

19 
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determination  of  their  respective  claims  thereto,  which 
shall  be  ascertained  and  adjudged  by  the  court.  Fur- 
ther testimony  may  be  taken  in  court  or  by  a  referee,  at 
the  discretion  of  the  court ;  and  the  court  may,  if  neces- 
sary, require  such  parties  to  present  the  facts  or  law  in 
controversy  by  pleadings  as  in  an  original  action. 

Sec.  387.  All  sales  of  real  property  made  by  referees 
under  this  chai>ter  shall  be  made  by  public  auction  to 
Notice  and  the  highest  bidder,  upon  notice  in  the  manner  required 
thir  chapter^  for  tlio  sale  of  real  proj>erty  on  execution.  The  notice 
shall  stiite  the  terms  of  sale ;  and  if  the  pro})erty,  or  any 
part  of  it,  is  to  l)e  sold  sybjec^t  to  a  prior  estate,  charge, 
or  lien,  that  shall  Ix*  stated  in  the  notice. 

HEi\  388.  The  coiu't  shall,  in  the  order  for  sale, 
direct  the  terms  of  credit  which  may  be  allowed  for  the 
])urchase  money  of  any  portion  of  the  premises  of  which 
Order  for  sale  it  may  <lir(K't  a  sale  on  credit,  and  for  that  portion  of 
terms.  ^  ^  ^  which  the  ])urchase  money  is  required,  by  the  pro\'isions 
hereinafter  contained,  to  be  invested  for  the  benefit  of 
unknown  owoiers,  infants,  or  parties  out  of  the  territorj'. 

Sec.  389.     The  referees  may  take  separate  mortgages 

and  other  securities  for  the  whole  or  convenient  portions 

of  the  purchase  money  of  such  parts  of  the  property  as 

Referees  may    are  dircc^ted  by  the  court  to  be  sold  on  credit  for  the 

take  security       i  r  i  x»  i»  ii  •      xu  r 

for  purchase    sharcs  01  any  known  owner  ol  lull  age,  m  the  name  oi 

sold  on  cred-    such  owuer ;  and  for  the  shai'es  of  an  infant  in  the  name 
It.  ... 

of  the  guardian  of  such  infant ;  and  for  other  shares  in 

the  name  of  the  clerk  of  the  county  and  his  successors 

in  office. 

Sec.  390.     The  person  entitled  to  a  tenancy  for  life 
or  years,  whose  estate  shall  have  been  sold,  shall  be  en- 
titled to  receive  such  sum  as  may  be  deemed  a  reasonable 
Where    ten-    satisfiictioii  for  such  estate,  and  which  the  perscm  sc>  en- 

ancy  for  life       .  i    i  •  i     i  n  i  • 

or  years  is  titled  may  conscut  to  a(5cept  nistead  thereof  by  an  nistru- 
ment  in  writing,  filed  with  the  clerk  of  the  cx)urt.  Upon 
the  filing  of  such  consent  the  clerk  shall  enter  the  sanie 
in  the  minutes  of  the  court. 
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Sec.  391.  If  such  consent  be  not  given,  filed,  and 
entered,  as  provided  in  the  last  section,  at  or  before  a 
ju(lgraent  of  sale  is  rendered,  the  court  shall  ascertain 
and  determine  what  proportion  of  the  proceeds  of  the 
sale,  after  deducting  expenses,  will  be  a  just  and  reason- 
ble  sum  to  be  allowed  on  account  of  such  estate,  and 
shall  order  the  same  to  be  paid  to  such  party  or  depos- 
ited in  court  for  him,  as  the  case  may  require. 

Sec.  392.  If  the  persons  entitled  to  such  estate  for 
life  or  years  be  unkno^vn,  the  court  shall  provide  for  the 
protection  of  their  rights  in  the  same  manner,  as  far  as 
may  be,  as  if  they  were  kno\\ii  and  had  appeared. 

Sec.  393.  In  all  cases  of  sales,  when  it  api^ears  that 
any  person  has  a  vested  or  contingent  future  right  or 
estate  in  any  of  the  property  sold,  the  court  shall  ascer- 
tain and  settle  the  proportional  value  of  such  contingent 
or  vested  right  or  estate,  and  shall  direct  such  proportion 
of  the  proceeds  of  the  sjile  to  be  invested,  sec^ured,  or 
[Mid  over,  in  such  manner  as  to  protect  the  rights  and 
interests  of  parties. 

Sec.  394.  In  all  cases  of  sales  of  property  the  terms 
shall  be  made  known  at  the  time ;  and  if  the  premises  con- 
sist of  distinct,  farms  or  lots  they  shall  be  sold  separately. 

Sec.  395.  Neither  of  the  referees,  nor  any  person 
for  the  benefit  of  either  of  them,  shall  be  interested  in 
any  purchase ;  nor  shall  a  guardian  of  an  infant  party 
be  interested  in  the  purchase  of  any  real  property,  being 
the  subject  of  the  actions,  except  for  the  benefit  of  the 
infant.  All  sales  contrary  to  the  provisions  of  this  sec- 
tion shall  be  void. 

Sec.  396.  After  completing  the  sale  of  the  prop- 
<*rty,  or  any  part  thereof,  ordered  to  be  sold,  the  referee 
shall  report  the  same  to  the  court,  with  a  description  of 
the  different  parcels  of  land  sold  to  each  purclvdser,  the 
name  of  the  purchaser,  the  price  paid  or  secured,  the 
terms  and  condition  of  the  sale,  and  the  secnirities,  if 
any,  taken.  The  re{)ort  shall  he  filed  in  the  office  of 
the  clerk  of  the  county  where  the  property  is  situated. 
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Chapteb  V. — Actions  for  the   Usurpation  of  an   Office 

or  Franchise. 

Sec.  397.  The  writ  of  scire  facias,  the  writ  of  quo 
warranto,  J^id  proceedings  by  information  in  the  nature 
of  quo  warranto,  are  abolished.  The  remedies  obtain- 
able in  these  forms  may  hereafter  be  obtained  by  civil 
actions  under  the  provisions  of  this  chapter. 

Sec.  398.  An  action  may  be  brought  by  the  district 
attorney,  in  the  name  of  the  people  of  this  territon^, 
upon  his  own  information,  or  upon  the  complaint  of  a 
private  party,  against  any  person  who  usurps,  intrudes 
into,  or  imlawfully  holds  or  exercises  any  public  ofi&ce, 
civil  or  military,  or  any  franchise  within  his  district,  in 
the  territory ;  and  it  shall  be  the  duty  of  the  district  at- 
torney to  bring  the  action  whenever  he  has  reason  to 
believe  that  any  such  office  or  franchise  has  been  usurped, 
intruded  into,  or  unlawfully  held  or  exercised  by  any 
person,  or  when  he  is  directed  to  do  so  by  the  governor ; 
and  in  case  such  district  attorney  shall  n^lect  or  refuse 
to  bring  such  action,  upon  the  complaint  of  a  private 
party,  such  action  may  be  brought  by  such  private  party 
upon  his  own  relation,  in  the  name  of  the  people  of  the 
territory. 

Sec.  399.  Whenever  such  action  is  brought,  the  dis- 
trict attorney  or  relator,  in  addition  to  the  statement 
of  the  cause  of  action,  may  also  set  forth  in  the  com- 
plaint the  name  of  the  person  rightly  entitled  to  the 
office,  with  a  statement  of  his  rights  thereto ;  and  in  such 
case,  upon  proof  by  affidavit  that  the  defendant  has  re- 
ceived fees  or  emoluments  belonging  to  the  office,  and 
by  means  of  his  usurpation  thereof,  an  order  may  be 
granted  by  a  judge  of  the  supreme  court,  or  a  district 
judge,  for  the  arrest  of  such  defendant  and  holding  him 
to  bail ;  and  thereupon  he  may  be  arrested  and  held  to 
bail,  in  the  same  manner,  and  with  the  same  effect,  and 
subject  to  the  same  rights  and  liabilities,  as  in  other  civil 
actions  where  the  defendant  is  subject  to  arrest. 
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Sec.  400.  In  every  such  case  judgment  may  be  ren- 
dered upon  the  right  of  the  defendant,  and  also  upon 
the  right  of  the  party  so  alleged  to  be  entitled,  or  only 
upon  the  right  of  the  defendant,  as  justice  shall  require. 

Sec.  401.  If  the  judgment  be  rendered  upon  the 
right  of  the  person  so  alleged  to  be  entitled,  and  the 
same  be  in  favor  of  such  person,  he  shall  be  entitled, 
after  taking  the  oath  of  office,  and  executing  such  official 
bond  as  may  be  required  by  law,  to  take  upon  himself 
the  execution  of  the  office. 

Sec.  402.  If  judgment  be  rendered  upon  the  right 
of  the  person  so  alleged  to  be  entitled,  and  the  same  be 
in  favor  of  such  person,  he  may  recover,  by  action,  the 
damages  which  he  shall  have  sustained  by  reason  of  the 
usurpation  of  the  office  by  the  defendant. 

Sec.  403.  When  several  persons  claim  to  be  entitled 
to  the  same  office  or  franchise,  one  action  may  be  brought 
against  aU  such  persons  in  order  to  try  their  respective 
rights  to  such  office  or  franchise. 

Sec.  404.  When  a  defendant,  against  whom  such 
action  has  been  brought,  is  adjudged  guilty  of  usurping, 
or  iDtrading  into,  or  unlawfiilly  holding  any  office,  fran- 
<*hi«,  or  privil^e,  judgment  shall  be  rendered  that  such 
defendant  be  excluded  from  the  office,  franchise,  or  priv- 
ilege, and  that  he  pay  the  costs  of  the  action.  The  court 
inay  also,  in  its  discretion,  impose  upon  the  defendant  a 
fioe,  not  exceeding  five  thousand  dollars,  which  fine, 
when  ooUectedy  shall  be  paid  into  the  treasury  of  the 
territory. 

TITLE  X. — Of  Appbalb  in  Civil  Actions. 

Chapter  I. — Appeals  in  General. 

Sec.  405.     A  judgment  or  order  in  a  civil  action,  ex-  judgment  or 

^t  when  expressly  made  final  by  this  act,  may  be  re-  revfcw»i7 
riewed  as  prescribed  by  this  act 

Sec.  406,    An   order  made  out  of  court,   without  ^y^^^  ^^^ 

notice  to  the  adverse  party,  may  be  vacated  or  modified  iuhoit'^S^ 

^thoat  notice,  by  the  judge  who  made  it,  or  may  be  ***** 
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vacated  or  modified  on  notice,  in  the  manner  in  which 
other  motions  are  made. 

Sec.  407.  Any  party  ji^rievcd  may  appeal  in  the 
ca^^es  pre8cril)ed  in  this  title.  The  party  apj)ealing  shall 
be  known  as  the  appellant,  and  tlie  adverse  party  as  the 
resjx)ndent. 

Se(t.  408.     An  api>eal  may  be  taken  : 

Fird»  From  a  final  judgment  in  an  action  or  special 
proceeding  commenced  in  the  court  in  which  the  same  is 
rendered,  within  one  year  after  the  entry  of  judgment. 
But  an  exception  to  the  decision  or  verdict  on  the  ground 
that  it  is  not  supported  by  the  evidence,  cannot  be  re- 
viewed on  an  appeal  from  the  judgment  unless  the  appeal 
is  taken  within  sixty  days  after  the  rendition  of  the 
judgment. 

Second.  Fnmi  a  judgment  rendered  on  an  appeal 
from  an  inferior  court,  within  ninety  days  after  the  entry 
of  such  judgment. 

Third,  From  an  order  granting  or  refusing  a  new 
trial ;  from  an  order  granting  or  dissolving  an  injunc^ 
tion ;  from  an  order  to  grant  or  dissolve  an  injunction  ; 
from  an  order  dissolving  or  refusing  to  dissolve  an  attach- 
ment ;  from  an  order  granting  or  refusing  to  grant  a 
change  of  the  place  of  trial ;  from  any  special  order  made 
after  final  judgment,  and  from  an  interlocutory  judg- 
ment in  actions  for  partition  of  real  property,  within 
sixty  days  after  the  order  or  interlocutory  judgment  is 
made  and  entered  in  the  minutes  of  the  court  or  filed 
with  the  clerk. 

Sec.  409.  An  appeal  is  taken  by  filing  with  the 
clerk  of  the  court  in  which  the  judgment  or  order 
appealed  from  is  entered,  a  notice  stating  the  apjjeal 
from  the  same,  or  some  specific  part  thereof,  and  serving 
a  similar  notice  on  the  adverse  part)%  or  his  attorney. 
The  order  of  service  is  immaterial,  but  the  appeal  k 
ineffectual  for  any  purpose  unless,  within  five  days  after 
service  of  the  notice  of  appeal,  an  undertaking  be  filed, 
or  a  deposit  of  money  be  made  with  the  clerk,  as  here- 
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inafter  provided,  or  the  undertaking  be  waived  by  the 
adverse  party  in  writing. 

Sec.  410.  The  undertaking  on  appeal  must  be 
in  writing,  and  must  be  executed  on  the  part  of  the 
appellant,  by  at  least  two  sureties,  to  the  effect  that  the 
appellant  will  pay  all  damages  and  costs  which  may  be 
awarded  against  him  on  the  appeal,  or  on  a  dismissal  on  appeal, 
thereof,  not  exceeding  three  hundred  dollars,  or  that  sum 
must  be  deposited  with  the  clerk  with  whom  the  judg- 
ment or  order  was  entered,  to  abide  the  event  of  the 
appeal. 

Sec.  411.  If  the  appeal  be  from  a  judgment  or 
order  directing  the  payment  of  money,  it  does  not  stay 
the  execution  of  the  judgment  or  order,  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant, 
by  two  or  more  sureties,  to  the  effect  that  they  are  bound 
in  double  the  amount  named  in  the  judgment  or  order ;  sta  j  of  exe- 
that  if  the  judgment  or  order  appealed  from,  or  any  peal, 
part  thereof,  be  affirmed,  or  the  appeal  be  dismissed,  the 
appellant  will  pay  the  amount  directed  to  be  paid  by  the 
judgment  or  order,  or  the  part  of  such  amount  as  to 
which  the  judgment  or  order  is  affirmed,  if  affirmed 
only  in  part,  and  all  damages  and  costs  which  may  be 
awarded  against  the  appellant  upon  the  appeal. 

Sec.  412.     If  the  judgment  or  order  appealed  from 
direct  the  assignment  or  delivery  of  documents  or  per- 
gonal property,  the  execution  of  the  judgment  or  order 
shall  not  be  stayed  by  appeal,  unless  the  things  required 
t»  be  assigned  or  delivered  be  placed  in  the  custody  of  f^^entlSr 
soA  officer  or  receiver  as  the  court  may  appoint;  or    pJVeV^a^f 
unless  an  undertaking  be  entered  into  on  the  part  of  the    p^'p*^- 
appellant,  with  at  least  two  sureties,  and  in  such  amount 
aa  the  court,  or  the  judge  thereof,  may  direct,  to  the 
effect  that  the  appellant  will  obey  the  order  of  the  appel- 
late court  upon  the  appeal. 

Sec.  413.  If  the  judgment  or  order  appealed  from  ,„  ^^^^  ^^ 
direct  the  execution  of  a  conveyance  or  other  instru-  SiS"a^  omi- 
n>ent,  the  execution  of  the  judgment  or  order  shall  not    '^•y"***- 
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be  stayed  by  the  appeal  until  the  instrument  is  executed 
and  deiK)6ited  with  the  clerk  with  whom  tlie  judgment 
or  order  is  entered,  to  abide  the  judgment  of  the  appel- 
late court. 

Sec.  414.  If  the  judgment  or  order  appealed  from 
direct  the  sale  or  delivery  of  possession  of  real  property, 
the  execution  of  the  same  cannot  be  stayed  unless  a 
written  undertaking  be  executed  on  the  part  of  the 
appellant,  with  two  or  more  sureties,  to  the  eiFect  that 
during  the  possession  of  such  property  by  the  appellant 
he  will  not  commit  or  suffer  to  be  committed  any  waste 
execution  dju  thereon,  and  if  the  judgment  be  affirmed,  or  the  ap})eal 
pofiiession  of  dismissed,  he  will  pay  the  value  of  the  use  and  occupa- 
tion of  the  property  from  the  time  of  the  appeal  until 
the  delivery  of  the  possession  thereof,  pursuant  to  the 
judgment  or  order,  not  exceeding  a  sum  to  be  fixed  by 
the  judge  of  the  court  by  which  the  judgment  was  ren- 
dered or  order  made,  and  which  must  be  specified  in  the 
undertaking.  When  the  judgment  is  for  the  sale  of 
mortgaged  premises,  and  the  payment  of  a  deficiency 
arising  upon  the  sale,  the  undertaking  must  also  provide 
for  the  payment  of  such  deficiency. 

Sec.  415.     Whenever  an  appeal  is  perfected  as  pro- 
vided in  the  preceding  sections  of  this  chapter,  it  stays 
all  further  proceedings  in  the  court  below  upon  the 
judgment  or  order  appealed  from,  or  upon  the  matters 
ecution  is    embraced  therein,  and  releases  from  levy  property  which 

stayed  on  ap-  '  .         .  i  i 

peal.  has  been  levied  upon  under  execution  issued  upon  such 

judgment ;  but  the  court  below  may  proceed  upon  any 
other  matter  embraced  in  the  action,  and  not  affected  by 
the  order  appealed  from ;  and  the  court  below  may,  in 
its  discretion,  dispense  with  or  limit  the  security  required 
by  this  chapter,  when  the  appellant  is  an  executor,  lid- 

Wben    court       -^^    .  ^      '  *^^  .         .  ; 

m^diapCTM    ministrator,  trustee,  or  other  person  acting  m  anotners 

security  on    right.     An  appeal   does   not  continue  in  force  on  an 

attachment  unless  an  undertaking  be  executed  and  filed 

on  the  part  of  the  appellant,  by  at  least  two  sureties,  in 

double  the  amount  of  the  debt  claimed  by  him,  that  the 
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appellant  will  pay  all  costs  and  damages  which  the 
respondent  may  sustain  by  reason  of  the  attachment,  in 
case  the  order  of  the  court  below  be  sustained,  and 
unless  within  five  days  after  the  entry  of  the  order  ap- 
pealed from  such  appeal  be  perfected. 

Sec.  416.     The  undertaking  prescribed  by  sections   undertakings 
411,  412,  413,  and  414,  may  be  in  one  instrument  or   instrument, 
several,  at  the  option  of  the  appellant. 

Sec.  417.  An  undertaking  upon  appeal  shall  be  of 
no  effect  unless  it  be  accompanied  by  the  affidavits  of  the 
sureties  that  they  are  each  worth  the  amount  specified 
therein,  over  and  above  all  their  just  debts  and  liabili- 
ties, exclusive  of  property  exempt  from  execution,  except  justification 
where  the  judgment  exceeds  three  thoasand  dollars,  and  appSi.  "  ^^ 
the  undertaking  is  executed  by  more  than  two  sureties, 
they  may  state  in  their  affidavits  that  they  are  severally 
worth  amounts  less  than  tliat  expressed  in  the  undertak- 
ing, if  the  whole  amount  be  equivalent  to  that  of  two 
sufficient  sureties. 

The  adverse  party,  however,  may  except  to  the  suffi- 
ciency of  the  sureties  to  the  undertaking  or  undertak- 
ings mentioned  in  sections  411,  412,  413,  and  414,  at 
any  time  within  thirty  daj'S  after  the  filing  of  such 
undertaking ;  and  unless  they,  or  other  sureties,  within 
twenty  days  after  the  appellant,  or  appellants,  shall  have 
been  served  with  notice  of  such  exception,  justify  before 
a  judge  of  the  court  below,  a  probate  judge,  or  county 
t'lerk,  upon  five  days^  notice  to  the  appellant,  execution 
of  the  judgment  or  decree  appealed  from  shall  be  no 
longer  stayed ;  and  in  all  cases  where  an  undertaking  is 
i^uired  on  appeal,  by  the  provisions  of  this  act,  a  deposit 
ill  the  court  below  of  the  amount  of  the  judgment 
appealed  from,  and  three  hundred  dollars  in  addition, 
^hall  be  equivalent  to  filing  the  undertaking ;  and  in  all 
cases  the  undertaking  or  deposit  may  be  waived  by  the 
written  consent  of  the  respondent. 

Sec.  418.     In  cases  not  provided  for  in  sections  410, 
**11, 412,  and  413,  the  perfecting  of  an  appeal  by  giving 
20 
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the  undertaking,  or  making  the  deposit,  mentioned  in 
section  410,  stays  proceedings  in  the  court  below  upon 
the  judgment  or  order  appealed  from,  except  where  it 
directs  the  sale  of  perishable  property,  in  which  case 
the  court  below  may  order  the  property  to  be  sold,  and 
the  proceeds  thereof  to  be  deposited,  to  abide  the  judg- 
ment of  the  appellate  court;  and  except,  also,  where 
it  adjudges  the  defendant  guilty  of  usurping,  or  intrud- 
ing into,  or  unlawfully  holding  public  office,  civil  or 
military,  within  this  territory ;  and  except,  also,  where 
the  order  grants,  or  refuses  to  grant,  a  change  of  the 
place  of  trial  of  an  action. 

Sec.  419.  When  the  party  who  has  the  right  to 
appeal  wishes  a  statement  of  the  case  to  be  annexed  to 
the  record  of  the  judgment  or  order,  he  shall,  within 
twenty  days  after  the  entry  of  such  judgment  or  order, 
prepare  such  statement,  which  shall  state  specifically  the 
particular  errors  or  grounds  upon  which  he  intends  to 
rely  on  the  appeal,  and  shall  contain  so  much  of  the  evi- 
dence as  may  be  necessary  to  explain  the  particular  errors 
or  grounds  specified,  and  file  the  same  with  the  clerk  of 
the  court,  and  give  notice  to  the  opposite  party,  or  his 
attorney,  of  such  filing.  The  respondent  may,  within 
five  days  thereafter,  prepare  amendments  to  such  state- 
ment, and  file  the  same,  tod  serve  notice  thereof  on  the 
opposite  party.  The  statement  and  amendments  which 
may  be  filed  shall  be  presented  to  the  judge,  or  court, 
upon  notice  of  two  days  to  the  opposite  party,*  and  a 
true  statement  shall  thereupon  be  settled  by  the  judge, 
or  court.  If  no  amendments  are  filed,  the  statement 
may  be  presented  to  the  judge,  or  court,  without  any 
notice  to  the  respondent. 

Sec.  420.  If  the  party  shall  omit  to  make  a  state- 
ment within  the  time  above  limited,  he  shall  be  deemed 
to  have  waived  his  right  tiiereto ;  and  when  a  statement 
is  made,  and  the  parties  shall  omit,  within  the  several 
times  above  limited,  the  one  party  to  propose  amend- 
ments, the  other  to  notify  an  appearance  before  the 


IAW8  OF   MONTANA  TERRITORY. 


155 


judge,  they  shall  respectively  be  deemed,  the  former  to 
have  agreed  to  the  statement  as  prepared,  and  the  latter 
to  have  agreed  to  the  amendments  as  proposed ;  but  the 
judge  who  heard  the  cause,  shall,  notwithstanding  such 
omission,  or  implied  agreement,  have  power  to  correct 
any  misstatement  of  facts,  or  of  his  rulings,  which  such 
i^tement  may  contain. 

Sec.  421.  The  several  periods  of  time  above  limited 
may  be  enlarged,  upon  good  cause  shown,  by  the  judge 
before  whom  the  cause  was  tried. 

Sec.  422,  The  statement,  when  settled  by  the  judge, 
shall  be  signed  by  him,  with  his  certificate  that  the  same 
has  been  allowed,  and  is  correct ;  when  the  statement  is 
agreed  upon  by  the  parties,  they  or  their  attorneys  shall 
sign  the  same,  with  their  certificate  that  it  has  been 
agreed  upon  by  them,  and  is  correct.  In  either  case, 
when  settled  or  agreed  upon,  it  shall  be  filed  with  the 
clerk. 

Sec.  423.  A  copy  of  the  statement  shall  be  annexed 
to  a  copy  of  so  much  of  the  judgment  roll  as  shall  be 
included  in  the  transcript  on  appeal,  if  the  appeal  be 
from  the  judgment;  if  the  appeal  be  from  an  order,  to 
a  copy  of  such  order. 

Sec.  424.  The  provisions  of  the  last  five  preceding 
j^^rtions  shall  not  apply  to  appeals  taken  from  an  order 
Diade  upon  affidavit  filed;  but  such  affidavit  shall  be 
annexed  to  the  order,  in  the  place  of  the  statement  men- 
tioned in  those  sections. 

Sec.  425.  On  an  appeal  from  a  final  judgment,  the 
appellant  shall  furnish  the  court  w^ith  a  transcript  of  the 
notice  of  appeal,  undertaking  or  midertakings  on  ap- 
peal, the  pleadings  or  amended  pleadings,  as  the  case  may 
he,  which  form  the  issues  tried  in  the  case,  the  judgment, 
and  sQch  other  parts  of  the  judgment  roll,  and  no  more, 
as  are  necessary  to  present  or  explain  the  points  relied 
*>n,  and  the  statement,  if  there  be  one,  certified  by  the 
attorneys  of  the  parties  to  the  appeal,  or  by  the  clerk,  to 
he  correct    On  appeal  from  a  judgment  rendered  on  an 


Time  may  be 
enlarged  for 
good  cause. 


Statement 
when  settled 
to  be  signed 
and  authenti- 
cated. 


Copy  of  state- 
ment annex- 
ed to  tran- 
script. 


Not  applica- 
ble to  appeals 
from  an  order 
based  on  affi- 
davits. 


Transcript  to 
present  points 
relied  on. 


166 


CODE  OP  CrVTIi  PROCBDURB. 


When  appeal 
may  be  dli- 
mused. 


Effect  of  (Us- 
mianl  of 
appeal. 


What  court 
may  xeyiew 
on  appeal. 


Powenofthe 
appellate 
court 


appeal,  or  from  an  order,  the  appellant  shall  furnish  the 
court  with  a  copy  of  the  notice  of  appeal,  undertaking 
or  undertakings  on  appeal,  the  judgment  or  order  ap- 
pealed from,  and  a  copy  of  the  papers  used  on  the  hear- 
ing in  the  court  below,  such  copies  to  be  certified  in  like 
manner  to  be  correct.  If  any  written  opinion  be  placed 
on  file,  in  rendering  the  judgment  or  making  the  order 
in  the  court  below,  a  copy  shall  be  furnished.  If  the 
appellant  fail  to  furnish  the  requisite  papers,  the  appeal 
may  be  dismissed. 

Sec.  426.  The  dismissal  of  an  appeal  is  in  effect  an 
affirmation  of  the  judgment  or  order  appealed  from,  un- 
less the  dismissal  is  expressly  made  without  prejudice  to 
another  appeal. 

Sec.  427.  Upon  an  appeal  from  a  judgment  the 
court  may  review  the  verdict  or  decision,  and  any  inter- 
mediate order  or  decision  excepted  to,  which  involves 
the  merits  or  necessarily  affects  the  judgment,  except  a 
decision  or  order  from  which  an  appeal  might  have  been 
taken. 

Sec.  428.  Upon  an  appeal  from  a  judgment  or  order, 
the  appellate  court  may  reverse,  affirm,  or  modify  the 
the  judgment  or  order  appealed  from,  in  the  respect 
mentioned  in  the  notice  of  appeal,  and  as  to  any  or  all 
of  the  parties ;  and  may  set  aside,  or  confirm,  or  modify 
any  or  all  of  the  proceedings  subsequent  to,  or  depend- 
ent upon,  such  judgment  or  order,  and  may,  if  necessary 
or  proper,  order  a  new  trial.  When  the  judgment  or 
order  is  reversed  or  modified,  the  appellate  court  may 
make  complete  restitution  of  all  property  and  rights  lost 
by  the  erroneous  judgment  or  order,  so  far  as  such  resti- 
tution is  consistent  with  protection  of  a  purchaser  of 
property  at  a  sale  ordered  by  the  judgment,  or  had  un- 
der process  issued  upon  the  judgment,  on  the  appeal 
from  which  the  proceedings  were  not  stayed ;  and  for 
relief  in  such  cases  the  appellant  may  have  his  action 
against  the  respondent,  enforcing  the  judgment  for  the 
proioeeds  of  the  sale  of  the  property,  after  deducting 
therefrom  the  expenses  of  the  sale. 
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Sec.  429.  Appeals  in  the  supreme  court  may  be 
brought  to  a  hearing  by  either  party,  upon  notice  of 
three  days  to  the  opposite  parties.  Before  ^he  argument  Appeal 
each  party  shall  furnish  to  the  other,  and  each  of  the  hearSig. 
justices,  a  copy  of  his  points  and  authorities ;  or  either 
party  may  file  one  copy  thereof  with  the  clerk,  who  shall 
cause  the  requisite  copies  to  be  made. 

Sec.  430.  When  judgment  is  rendered  upon  appeal, 
it  shall  be  certified  by  the  clerk  of  the  supreme  court  to 
the  clerk  with  whom  the  judgment  roll  is  filed,  or  the 
order  appealed  from  is  entered.  In  cases  of  appeal  from 
the  judgment,  the  clerk  with  whom  the  roll  is  filed  shall 
attach  the  certificate  to  the  judgment  roll,  and  enter  a 
minute  of  the  judgment  of  the  supreme  court  on  the  Sent  °on"ap- 
docket  against  the  original  entry.  In  cases  of  appeal  ^k.*^^  '  ^  * 
from  an  order,  the  clerk  shall  enter  at  length,  in  the 
records  of  the  court,  the  certificate  received,  and  minute 
against  the  entry  of  the  order  appealed  from  reference  to 
the  certificate,  with  a  brief  statement  that  such  order  has 
been  affirmed,  reversed,  or  modified,  as  the  case  may  be, 
by  the  supreme  court  on  appeal. 

Chapter  II. — Appeals  to  the  Supreme  Oourt  from  the 

Disbrid  Oourta. 

Sec.  431.  An  appeal  may  be  taken  to  the  supreme 
court  from  the  district  courts  in  the  following  cases : 

fird.  From  a  final  judgment,  or  any  part  thereof, 
entered  in  an  action  or  special  proceeding  commenced  in 
those  courts,  or  brought  into  those  courts  from  other 
courts. 

i^iecom.    From  an  order  ficrantins:  or  refusing:  a  new    which  an  ap- 

o  e>  e>^  peal  may  be 

trial;  from  an  order  granting  or  dissolving  an  injunc-  J*^®"  reme 
tion;  from  an  order  refusing  to  grant  or  dissolv:  an  in-  ^^^• 
jonction ;  from  an  order  dissolving  or  refusing  to  dissolve 
wi  attachment ;  from  an  order  changing  or  refusing  to 
change  the  place  of  trial ;  from  any  special  order  made 
after  final  judgment ;  and  from  such  interlocutory  judg- 
ment in  actions  for  partitions  as  determines  the  rights 
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Chapter  III. — Appexds  from  Probate  to  Distrid 

Oovrts. 

Sec.  432.  An  ap))eal  may  be  taken  from  a  probate 
court  to  the  district  court  of  the  district  in  which  the 
probate  court  is  held,  in  the  following  cases : 

Fird.  From  an  order  or  decree  admitting  a  will  to 
probate  or  refusing  the  same. 

Second.  From  an  order  setting  apart  property  or 
making  an  allowantje  for  the  widow  or  children. 

Third.  From  an  order  granting  letters  testamentary 
or  of  administration,  or  appointing  a  guardian  of  an  in- 
fant or  of  an  insane  person,  or  of  a  person  incompetent 
to  manage  his  property,  or  refusing  to  grant  such  letters 
or  to  make  such  appointment,  or  making  such  letters  of 
appointment. 

Fourth.  From  an  order  directing  the  sale  or  convey- 
ance of  real  property. 

Fifth.  From  an  order  or  decree  by  which  a  debt, 
claim,  legacy,  or  distributive  share  is  allowed,  or  payment 
thereof  directed,  or  by  which  such  allowance  or  direc- 
tion is  refused. 

Sixth.  From  an  order  made  on  the  settlement  of  an 
executor,  administrator,  or  guardian. 

Sec.  433.  The  appeal  shall  be  taken  within  thirty 
days  after  the  order  or  decree  appealed  from  is  entered 
with  the  clerk. 

Sec.  434.  Appeals  from  the  probate  court  shall  be 
brought  to  a  hearing  at  the  earliest  period  practicable. 
For  the  failure  to  prosecute  an  appeal  or  unnecessary  de- 
lay in  bringing  it  to  a  hearing,  the  district  court  may 
order  the  appeal  to  be  dismissed. 

Sec.  435.  In  cases  other  than  those  provided  for  in 
section  numbered  432,  any  party  feeling  aggrieved  by 
the  judgment  of  the  probate  court  in  any  civil  action 
may  appeal  therefrom  to  the  district  court  for  the  county 
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io  which  said  probate  court  is  held^  or  to  which  it  may 
be  attached  for  judicial  purposes.  The  party  appealing 
shall  be  known  as  the  appellant,  and  the  adverse  party 
88  the  respondent. 

Sue.  436.    All  appeals  taken  by  virtue  of  the  provis- 
ioos  of  the  last  section  shall  be  perfected  within  thirty    d^^Ust  ^- 
days  from  the  rendition  of  the  judgment  appealed  from, 
and  shall  be  tried  de  novo,  in  said  district  court. 

Sec.  437.    The  appeal  shall  be  taken  by  filing  with 
the  clerk  of  the  court  in  which  the  judement  appealed    _ 

*       .  in       .1  • /^  ^®^    appeal 

from  IS  entered,  or  with  the  judge  of  said  court,  if  there  may  be  taken, 
be  DO  clerk,  a  notice  stating  the  appeal  from  the  same, 
and  serving  a  copy  of  such  notice  upon  the  adverse  party 
or  his  attorney. 

Sec.  438.  The  party  appealing  shall  file  with  the 
jndge  or  clerk  of  said  court,  within  five  days  from  the 
filing  of  the  notice  of  appeal,  as  provided  in  the  last 
secdon,  an  undertaking  in  double  the  amount  of  the 
judgment  appealed  from,  or  if  the  judgment  be  for  the  re-  underukinj? 
covery  of  specific  personal  property,  in  double  the  value  of  ^^  »ppeai. 
such  property,  with  at  least  two  sufficient  sureties,  and  con- 
ditioned that  the  party  appealing  will  pay  any  judgment 
that  may  be  rendered  against  him  in  the  district  court,  as 
well  as  all  costs  that  may  be  awarded  against  him,  and 
for  the  prosecution  of  such  appeal  with  effect. 

Sec.  439.  If  the  party  appealing  be  the  party  in 
whose  favor  judgment  was  rendered,  he  shall  likewise 
execute  and  file  an  undertakine  as  aforesaid,  in  a  sum    y^en  an  un- 

o  '  dertaking  for 

equal  to  double  the  amount  of  the  costs  in  the  case,  con-    ^JJ*"^  ^   ^ 
ditioned  to  pay  all  costs  that  may  be  adjudged  against 
him,  and  for  the  prosecution  of  such  appeal  with  effect. 
Sec.  440.    The  undertaking  provided  for  in  the  two 
preceding  sections,  shall  be  accompanied  by  the  affidavit 
of  the  soreties  that  they  are  residents  of  the  county,  and    juatiflcation 
householders  or  freeholders  thereof,  and  each  worth  the    unde/^tvS 
*nwant  specified  in  the  undertaking,  over  and  above  their    chapters.    * 
debts,  liabilities,  and  property  by  law  exempt  from  exe- 
cution, but  several  sureties  may  state  that  they  are  worth 
less  than  the  amount  mentioned  in  the  undertaking,  be- 
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side  such  exemptions,  if  the  whole  amount  equals  the 
amount  of  two  sufficient  sureties. 

Sec.  441.  Within  ten  days  after  filing  the  notice  of 
appeal  and  undertaking  provided  for  in  the  preceding 
sections,  and  payment  of  fees  therefor,  the  said  judge 
or  clerk  of  said  court  shall  make  a  full  and  comple  tran- 
TroDBrripton  script  from  the  docket  of  all  proceedings  had  in  said  ac- 
tion, and  transmit  the  same,  together  with  the  complaint, 
answer,  motions,  pleadings,  and  all  other  papers  pertain- 
ing to  or  belonging  to  said  cause,  to  the  clerk  of  said  dis- 
trict court. 

Sec.  442.     If  any  execution  shall  have  been  issued 
upon  a  judgment  appealed  from,  the   judge  or  clerk 
of  said  court,  upon  receiving  the  notice  and  undertaking 
as  hereinbefore  provided,  shall  issue  an  order  directing 
stay  of  pro-    ^^^  officer  having  such  execution  in  his  possession,  or 
court^^^iow    charged  with  the  execution  of  the  same,  to  stay  all  pro- 
after  appeal,    cecdings  thereunder.     Such  officer,  upon  the  payment  of 
his  fees  for  services  rendered  on  such  execution,  shall 
thereupon  relinquish  all  property  levied  upon  by  him, 
and  deliver  the  same,  together  with  all  money  collected 
from  sales  or  otherwise,  to  the  judgment  debtor. 

Sec.  443.  If  the  party  appealing  to  the  district 
When  party  ^^^>  ^  provided  in  this  act,  shall  fail  to  reduce  or  en- 
to'^e^c? ver  '^^g®  ^^®  judgment  appealed  from,  ten  dollars  or  more, 
costs,  Qp  revise  the  same  in  said  district  court,  he  shall  not  re- 

cover any  of  the  costs  of  appeal. 

Sec.  444.  That  all  appeals  taken  by  virtue  of  this  act 
shall  be  tried  in  the  district  court  upon  the  papers  in  the 
cause,  as  if  the  same  had  originally  been  instituted  b 
peal  tried  de  said  court,  unlcss  said  court,  upon  such  terms  as  may  be 
just,  allow  other  papers  to  be  filed  therein,  and  both  ap- 
pellant and  respondent  shall  have  the  benefit  of  objection 
taken  in  said  probate  court. 

Sec.  445.     That  the  sheriflfe  of  the  different  counties  of 
Sheriff  to    ^^^^  territory  are  charged  with  the  execution  of  process 
c^^^of  pro^    issued  from  said  probate  court,  in  like  manner  as  pro- 
vided for  in  cases  in  the  district  court,  for  which  services 
they  shall  receive  fees  as  provided  by  law. 


bate  court. 
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TITLE  XI. 

Chapter  I. — Proceedings  againd  Joint  Debtors, 

Sec.  446.  When  a  judgment  is  recovered  against 
one  or  more  of  several  persons  jointly  indebted  upon  an 
obligation,  by  proceeding  as  provided  in  section  75, 
those  who  were  not  originally  served  with  the  summons, 
and  did  not  appear  to  the  action,  may  be  sunmioned  to 
show  cause  why  they  should  not  be  bound  by  the  judg- 
ment in  the  same  manner  as  though  they  had  been  orig- 
inally served  with  the  summons. 

Sec.  447.  The  summons,  as  provided  in  the  last  sec- 
tion, shall  describe  the  judgment  and  require  the  person 
sammoned  to  show  cause  why  he  should  not  be  bound 
by  it,  and  shall  be  served  in  the  same  manner,  and  re- 
turnable within  the  same  time,  as  the  original  summons. 
It  shall  not  be  necessary  to  file  a  new  complaint. 

Sec.  448.  The  summons  shall  be  accompanied  by  an 
affidavit  of  the  plaintiff,  his  agent,  representative,  or 
attorney,  that  the  judgment  or  some  part  thereof  remains 
unsatisfied,  and  shall  specify  the  amount  due  thereon. 

Sec.  449.  Upon  such  summons  the  defendant  may 
answer  within  the  time  specified  therein,  denying  the 
judgment  or  setting  up  any  defense  which  may  have 
arisen  subsequently ;  or  he  may  deny  his  liability  on  the 
obligation  upon  which  the  judgment  was  recovered,  ex- 
cept a  discharge  from  such  liability  by  the  statute  of  lim- 
itations. 

Sec.  450.  If  the  defendant  in  his  answer  deny  the 
judgment  or  set  up  any  defense  which  may  have  arisen 
subsequently,  the  summons,  with  the  aflSdavit  annexed, 
and  the  answer,  shall  constitute  the  written  allegations 
in  the  case ;  if  he  deny  his  liability  on  the  obligation 
upon  which  the  judgment  was  recovered,  a  copy  of  the 
original  complaint  and  judgment,  the  summons,  with  the 
affidavit  annexed,  and  the  answer,  shall  constitute  such 
written  all^tions. 
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Sec.  451.    The  issues  formed  may  be  tried  as  in  other 

inuei— how   cases :  but  when  the  defendant  denies  in  his  answer  any 

liability  on  the  obligations  upon  which  the  judgment  is 

rendered,  if  a  verdict  be  found  against  him,  it  shall  be 

Verdict  for  the  amount  remaining  unsatisfied  on  such  original 

judgment,  with  interest  thereon. 

Chapter  II. — Ckmjei^^iaa  of  Judgment  vrithovi  Action. 

Sec.  462.     A  judgment  by  confession  may  be  entered 

without  action,  either  for  money  due  or  to  become  due, 

which  judg-    or  to  sccure  any  person  against  contingent  liability  on 

fession   may   behalf  of  the  defendant,  or  both,  in  the  manner  pre- 

scribed  by  this  chapter.     Such  judgment  may  be  entered 

in  any  court  having  jurisdiction  for  like  amounts. 

Sec.  463.  A  statement  in  writing  shall  be  made  and 
signed  by  the  defendant,  and  verified  by  his  oath,  to  the 
following  effect : 

Mrst.  It  shall  authorize  the  entry  of  judgment  for  a 
specified  sum. 

Second.     If  it  be  for  money  due  or  to  become  due,  it 
author^  en^   shall  State  concisely  the  facts  out  of  which  it  arose,  and 
^ '  shall  show  that  the  sum  confessed  therefor  is  justly  due 

or  to  become  due. 

Third.  If  it  be  for  the  purpose  of  securing  the 
plaintiff  against  a  contingent  liability,  it  shall  state  con- 
cisely the  facts  constituting  the  liability,  and  shall  show 
that  the  sum  confessed  therefor  does  not  exceed  the  same. 
Sec.  454.  The  statement  shall  be  filed  with  the  clerk 
of  the  court  in  which  the  judgment  is  to  be  entered,  who 
statement   shall  endorse  upon  it  and  enter  in  the  judgment  book  a 

filed  and     .     _  ^         i  .  n        i  i.        i        •  l 

j^gnenten-  judgment  oi  such  court  for  the  amount  confessed,  with 
costs.  The  statement  and  affidavit  with  the  judgment 
endorsed  shall  thereupon  become  the  judgment  roll. 

Chapter  III. — Submitting  a  CanJbroversy  vnihout  Actioiu 

Sec.  465.  Parties  to  a  question  in  difference  which 
might  be  the  subject  of  a  civil  action,  may  without  action 
agree  upon  a  case  containing  the  facts  upon  which  the 
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oontroversy  depends,  and  present  a  submLssion  of  the 

same  to  any  eourt  which  should  have  jurisdiction  if  an 

action  bad  been  brought ;  but  it  must  appear  by  affidavit   Sow  *8ubnS- 

that  the  controversy  is  real,  and  the  proceedings  in  good    J^onT^^^^'** 

faithy  to  determine  the  rights  of  the  parties.     The  court 

shall  thereupon  hear  and  determine  the  case  and  render 

judgment  thereon,  as  if  an  action  were  depending. 

Sec.  456.    Judgment  shall  be  entered  in  the  judgment 
book  as  in  other  cases,  but  without  costs  for  any  proceed- 
ing prior  to  the  trial.     The  case,  the  submission,  and  a   Judgment 
Gopj  of  the  judgment,  shall  constitute  the  judgment  roll. 

Sec.  457.     The  judgment  may  be  enforced  in  the   How  judg- 

,  .  ,  ment  entered 

same  manner  as  if  it  had  been  rendered  in  an  action,  and    or   appealed 

from. 

shall  be  in  the  same  manner  subject  to  appeal. 

Chapter  IV. —  Offer  of  the  Defendant  to  Oompromise 
the  Whole  or  Part  of  an  Action. 

Sexx  458.  The  defendant  may  at  any  time  before  the 
trial  or  judgment,  serve  upon  the  plaintiff  an  offer  to 
allow  judgment  to  be  taken  against  him  for  the  sum  or 
property,  or  to  the  effect  therein  specified.  If  the  plaintiff 
accept  the  offer  and  give  notice  thereof  within  five  days, 
he  may  file  the  sununons,  complaint,  and  offer,  with  an 
affidavit  of  notice  of  acceptance,  and  the  dierk  shall  there-  pSmtae.^" 
apon  enter  judgment  accordingly.  If  the  notice  of  ac- 
ceptaDoe  be  not  given,  the  offer  shall  be  deemed  with* 
diawD  and  shall  not  be  given  in  evidence;  and  if  the 
plaintiff  fail  to  obtain  a  more  favorable  judgment,  he 
shall  not  recover  costs,  but  shall  pay  the  defendant's  costs 
from  the  time  of  the  offer. 

Chapter  V.  —  Of  Arbitrationa. 

Sbc.  459.    Persons  capable  of  contracting  may  sub- 
mit to  arbitration  any  controversy  which  might  be  the  sub-   submi  s  b  i  o  n 
J€ct  of  a  dvil  action  between  them,  except  a  question  of  ^  to^  axSitS- 
title  to  real  property  in  fee  or  for  life.     This  qualification 
shall  not  include  questions  i^lating  merely  to  the  parti- 
tion or  boundaries  of  real  property. 
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Sec.  460.  The  submission  to  arbitration  shall  be  in 
writings  and  may  be  to  one  or  more  persons. 

Sec.  461.  It  may  be  stipulated  in  the  submission  that 
it  be  entered  as  an  order  of  the  probate  court  or  of  the 
district  court,  for  which  purpose  it  shall  be  filed  with  the 
clerk  of  the  court.  The  clerk  shall  thereupon  enter  into 
his  register  of  actions  a  note  of  the  submission,  with  the 
names  of  the  parties,  the  names  of  the  arbitrators,  the 
date  of  the  submission,  when  filed,  and  the  time  limited 
by  the  submission,  if  any,  within  which  the  award  shall 
be  made.  When  so  entered  the  submission  shall  not  be 
revoked  without  the  consent  of  both  parties.  The  arbi- 
trators may  be  compelled  by  the  court  to  make  an  award, 
and  the  award  may  be  enforced  by  the  court  in  the  same 
manner  as  a  judgment.  If  the  submission  be  not  made 
an  order  of  the  court,  it  may  be  revoked  at  any  time  be- 
fore award  is  made. 

Sec.  462.  Arbitrators  shall  have  power  to  appoint  a 
time  and  place  for  hearing;  to  adjourn  from  time  to  time; 
to  administer  oaths  to  witnesses;  to  hear  allegations  and 
evidence  of  the  parties,  and  to  make  award  thereon. 

Sec.  463.  All  the  arbitrators  shall  meet  and  act  to- 
gether during  the  investigation ;  but  when  met,  a  m^or- 
ity  may  determine  any  question.  Before  acting  they 
shall  be  sworn  before  an  officer  authorized  to  administer 
oaths,  faithfully  and  fairly  to  hear  and  examine  the  alle- 
gations and  evidence  of  the  parties  in  relation  to  the  mat- 
ter in  controversy,  and  to  make  a  just  award  according 
to  their  understanding. 

Sec.  464.  The  award  shall  be  in  writing,  signed  by 
the  arbitrators,  or  a  majority  of  them,  and  delivered  to 
the  parties.  When  the  submii^ion  is  made  an  order  of 
the  court,  the  award  shall  be  filed  with  the  clerk,  and  a 
note  thereof  made  in  his  roister.  After  the  expiration 
of  five  days  from  the  filing  of  the  award,  upon  the  appli- 
cation of  a  party,  and  on  filing  an  affidavit  showing  that 
notice  of  filing  the  award  has  been  served  on  the  adverse 
party  or  his  attorney,  at  least  four  days  prior  to  such 
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application,  and  that  no  order  staying  the  entry  of  judg- 
ment has  been  served,  the  award  shall  be  entered  by  the 
clerk  in  the  judgment  book,  and  shall  thereupon  have 
the  effect  of  a  judgment. 

Sec.  465.  The  court,  on  motion,  may  vacate  the 
award  upon  either  of  the  following  grounds,  and  may 
order  a  new  hearing  before  the  same  arbitrators,  or  not, 
at  itB  discretion : 

Fvrd,    That  it  was  procured  by  corruption  or  fraud. 

SeeofuL  That  the  arbitrators  were  guilty  of  miscon- 
doct,  or  oonmiitted  gross  error  in  refusing,  on  cause 
shown,  to  postpone  the  hearing  or  refusing  to  hear  per- 
tinent evidence,  or  otherwise  acted  improperly,  in  a  man- 
ner by  which  the  rights  of  the  party  were  prejudiced. 

Third.  That  the  arbitrators  exceeded  their  powers  in 
making  their  award ;  or  that  they  refused  or  improperly 
omitted  to  consider  a  part  of  the  matter  submitted  to 
them;  or  that  the  award  is  indefinite,  or  cannot  be  per- 
formed. 

Sec.  466.  The  court  may,  on  motion,  modify  or  cor- 
rect the  award  where  it  appears  — 

First.  That  there  was  a  miscalculation  in  figures 
npon  which  it  was  made,  or  that  there  is  a  mistake  in  the 
description  of  some  person  or  property  therein. 

Seeond.  When  a  part  of  the  award  is  upon  matters 
not  submitted,  which  part  can  be  separated  from  other 
ports,  and  does  not  affect  the  decision  on  the  matters 
submitted. 

Third.  When  the  award,  though  imperfect  in  form, 
could  have  been  amended  if  it  had  been  a  verdict  or  the 
imperfection  disregarded. 

Sec.  467.  The  decison  upon  the  motion  shall  be  sub- 
J^  to  appeal  in  the  same  manner  as  an  order  which  is 
subject  to  appeal  in  a  civil  action;  but  the  judgment  en- 
tered before  motion  is  made  shall  not  be  subject  to  appeal. 

Sbc.  468.  If  a  submission  to  arbitration  be  revoked 
oud  an  action  be  brought  therefor,  the  amount  to  be  re- 
covered shall  only  be  the  costs  and  damages  sastained  in 
preparing  for  and  attending  th-^  — k;*««*:^jj^ 
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Chapter  VI. 

Sec.  469.  Every  direction  of  a  court  or  judge  made 
or  entered  in  writing,  and  not  included  in  a  judgment,  is 
denominated  an  order.  An  application  for  an  order  is  a 
motion. 

Sec.  470.  Motions  shall  be  made  in  the  county  in 
which  the  action  is  brought,  or  in  any  adjoining  county 
in  the  same  district :  Promdedy  however.  That  in  case 
of  the  absence  of  the  judge  of  the  district  from  his 
district,  such  motion  may  be  made  before  the  judge  of 
any  adjoining  district.  Written  notice  of  a  motion,  as 
provided  in  this  act,  shall  only  be  required  in  case  of  a 
motion  made  out  of  terra  time.  Notice  of  a  motion 
made  in  term  time,  except  those  made  during  the  pro- 
gress of  a  trial,  shall  be  entered  in  a  book  to  be  kept  for 
that  purpose,  and  called  the  "motion  book;"  and  such 
motion  shall  be  for  hearing  after  twenty-four  hours  from 
the  time  such  notice  is  entered  in  the  motion  book. 

Sec.  471.  When  a  written  notice  of  a  motion  is 
necessary,  it  shall  be  given,  if  the  court  be  held  in  the 
same  district  with  both  parties,  five  days  before  the  time 
appointed  for  the  hearing,  otherwise  ten  days ;  but  the 
court  or  judge  may  prescribe  a  shorter  time. 

Sec.  472.  When  a  notice  of  motion  is  given,  or  an 
order  to  show  cause  is  made  returnable  before  a  judge 
out  of  court,  and  at  the  time  fixed  for  the  motion,  or  on 
the  return  day  of  the  order,  the  judge  is  unable  to  hear 
the  parties,  the  matter  may  be  transferred  by  his  order 
to  some  other  judge  before  whom  in  might  originally 
have  been  brought. 

Sec.  473.  Whenever  an  order  for  the  payment  of  a 
sum  of  money  is  made  by  a  court,  pursuant  to  the  pro- 
visions of  this  code,  it  may  be  enforced  by  execution  in 
the  same  manner  as  if  it  were  a  judgment. 


Chapter  VII. — Notices  and  FUing  and  Service  of 

Papers, 

Service  of  no-        Sec.  474.     Notices  must  be  in  writincr,  and  notices 

tioes  to  be  in  -i  i 

writing.  and  other  papers  may  be  served  upon  the  party  or  attor- 
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nqr  in  the  maimer  prescribed  in  this  chapter,  when  not 
otherwise  provided  by  this  code. 

Sec.  476.  The  service  may  be  personal,  by  delivery 
to  the  party  or  attorney  on  whom  the  service  is  required 
to  be  made,  or  it  may  be  as  follows : 

FirsL    If  upon  an  attorney,  it  may  be  made  during 
his  absence  from  his  office  by  leaving  the  notice  or  other 
papers  with  his  clerk  therein,  or  with  a  person  having 
diarge  thereof;  or  when  there  is  no  person  in  the  office, 
by  leaving  them,  between  the  hours  of  eight  in  the  morn- 
ing and  six  in  the  afternoon,  in  a  conspicuous  place  in    Manner  of 
the  office ;  or  if  it  be  not  open  so  as  to  admit  of  such    tion8?aDd?p^ 
aervice,  then  by  leaving  them  at  the  attorney's  residence   served, 
with  some  person  of  suitable  age  and  discretion ;  and  if 
his  residence  be  not  known,  then  by  putting  the  same,  en- 
closed in  an  envelope,  into  the  post  office,  directed  to  such 
sttomqr. 

Seccmd.  If  upon  a  party,  it  may  be  made  by  leaving 
the  notice  or  other  paper  at  his  residence,  between  the 
hoars  of  eight  in  the  morning  and  six  in  the  evening, 
with  some  person  of  suitable  age  and  discretion  ;  and  if 
his  residence  be  not  known,  by  putting  the  same,  enclosed 
in  an  envelope,  into  the  poet  office,  directed  to  such  party. 

Sec.  476.     Service  by  mail  may  be  made  when  the 
person  making  the  service  and  the  person  on  whom  it  is    Jin^ ***** ^ 
to  be  made  reside  in  different  places,  between  which 
there  is  a  r^ular  conmiunication  by  mail. 

Sec.  477.  In  case  of  service  by  mail  the  notice  or 
other  paper  shall  be  deposited  in  the  post  office,  addressed 
to  the  person  on  whom  it  is  to  be  served,  at  his  place  of 
residence,  and  the  postage  paid.  And  in  such  case  the  ^^0^^^  ^^ 
time  of  service  shall  be  increased  one  day  for  every  ^Jj^**^®  ^^ 
twenty-five  miles  distance  between  the  place  of  deposit 
and  the  place  of  address :  Provided,  That  service  in 
any  case  shall  be  deemed  complete  at  the  end  of  forty 
days  from  the  date  of  its  deposit  in  the  post  office. 

Sec.  478.  A  defendant  shall  be  deemed  to  appear  in 
action  when  he  answers,  demurs,  or  gives  the  plaintiff  a 


168 


CODE  OF  CrVTL.   PROCEDURE. 


After  defend- 
ant haj9  ap- 
peared all  no- 
tices given  to 
him  or  his  at- 
torney. 


Notices  when 
non-resid  e  n  t 
defendant  has 
appeared. 


Application 
oftne  forego- 
ing provis- 
iouB  as  to  no- 
tices. 


Compensation 
of  attorneys. 


Costs. 


When  costs  al- 
lowed plain- 
tiff of  right 


written  notice  of  his  appearance,  or  when  an  attoraev 
gives  notice  of  an  appearance  for  him.  After  appear- 
ance, a  defendant,  or  his  attorney,  shall  be  entitled 
to  notice  of  all  subsequent  proceedings  of  which  notice 
is  required  to  be  given.  But  when  a  defendant  has  not 
appeared,  service  of  notice  or  papers  need  not  be  made 
upon  him,  unless  he  be  imprisoned  for  want  of  bail. 

Sec.  479.  When  a  plaintiff  or  a  defendant  who  has 
appeared  resides  out  of  the  territory  and  has  no  attorney 
in  the  action  or  proceeding,  the  service  may  be  made  on 
the  clerk  for  him.  But  in  all  cases  where  the  party  has 
an  attorney  in  the  action  or  proceeding,  the  service  of 
papers  when  required  shall  be  upon  the  attorney  instead 
of  the  party,  except  of  subpoenas,  writs,  and  other  pro- 
cess, issued  in  the  suit,  and  of  papers  to  bring  him  into 
contempt. 

Sec.  480.  The  foregoing  provisions  of  this  chapter 
do  not  apply  to  the  service  of  a  summons  or  other  pro- 
cess, or  of  any  paper  to  bring  a  party  into  contempt. 

Chapter  VIII.— 0/  Costs. 

Sec.  481.  The  measure  and  mode  of  compensation  of 
attorneys  and  counsellors  shall  be  lefl  to  the  agreement, 
express  or  implied,  of  the  parties;  but  there  shall  be 
allowed  to  the  prevailing  party  in  any  action  in  the 
supreme  court,  district  courts,  and  probate  courts,  his 
costs  and  necessary  disbursements  in  the  action  or  special 
proceeding  in  the  nature  of  an  action. 

Sec.  482.  Cost  may  be  allowed,  of  course,  to  the 
plaintiff  upon  a  judgment  in  his  favor,  in  the  following 
cases: 

First,     In  an  action  for  the  recovery  of  real  property. 

Second.  In  an  action  to  recover  the  possession  of 
personal  property  when  the  value  of  the  property 
amounts  to  fifty  dollars  or  over.  Such  value  shall  be 
determined  by  the  jury,  court,  or  referee  by*  whom  the 
action  is  tried. 

Third.  In  an  action  for  the  recovery  of  money  or 
damages  when  plaintiff  recovers  fifty  dollars  and  over. 
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Fourth,    In  special  proceedings  in  the  nature  of  an 

flcdoD. 

Sec.  483.  When  several  actions  are  brought  on  one 
bond,  undertaking,  promissory  note,  bill  of  exchange,  or 
other  instrument  in  writing,  or  in  any  other  case  for  the 
same  cause  of  action,  against  several  parties  who  might 
have  been  joined  as  defendants  in  the  same  action,  no 
costs  shall  be  allowed  to  the  plaintiff  in  more  than  one 
of  such  actions,  which  may  be  at  his  election,  if  the 
party  proceeded  againat  in  the  other  actions  were,  at  the 
commencement  of  the  previous  action,  openly  within  the 
territory;  but  the  disbursements  of  the  plaintiff  shall 
be  allowed  to  him  in  each  action. 

Sec.  484.  Costs  shall  be  allowed,  of  course,  to  the 
defendant,  upon  a  judgment  in  his  favor  in  the  actions 
mentioned  in  section  482  of  this  act,  and  in  a  special 
proceeding  in  the  nature  of  an  action. 

Sec.  485.  In  other  actions  than  those  mentioned  in 
action  482  of  this  act,  costs  may  be  allowed  or  not ; 
and,  if  allowed,  may  be  apportioned  between  the  parties 
on  the  same  or  adverse  sides,  in  the  discretion  of  the 
court;  but  no  costs  shall  be  allowed  in  an  action  for  the 
recovery  of  money  or  damages  when  the  plaintiff  recov- 
ers less  than  fifty  dollars ;  nor  in  an  action  to  recover 
the  possession  of  personal  property  when  the  value  of 
the  property  is  less  than  fifty  dollars. 

Sec.  486.  When  there  are  several  defendants  in  the 
actions  mentioned  in  section  482  of  this  act,  not  united 
^  interest,  and  making  separate  defenses  by  separate 
answers,  and  the  plaintiff  fails  to  rec;over  judgment 
^6^  all,  the  court  shall  award  costs  to  such  of  the 
aefendants  as  have  judgment  in  their  favor. 

Sec.  487.  In  the  following  cases  the  costs  of  an 
appeal  shall  be  in  the  discretion  of  the  court: 

J^.    When  a  new  trial  is  ordered. 

Secofnd.    When  a  judgment  is  modified. 

Sec.  488.  The  fees  of  referees  shall  be  eight  dollars 
to  each  for  every  day  spent  in  the  business  of  the  refer- 
22 


What  costs 
allowed  if 
the  plaintiff 
brin^  several 
actions  on 
same  bond. 


What  costs 
allowed  of 
course  to  de- 
fendant. 


When  costs 
may  be  allow- 
ed in  the  dis- 
cretion of  the 
court. 


Cases  in 
which  court 
can  allow 
costs  to  suc- 
cessful de- 
fendants. 


CiuMS  where 
costs  are  dis- 
cretionary on 
appeal. 


Fees  of  refer- 
ees. 


170 


CODE  OP  c:!rvrL  pbocedure. 


R 


Of  costs  on 
appeal    from 

frobate  or 
us  ti  ce'8 
oooits. 


Costs  on  poflt- 
ponement  of 
Mai. 


Costs  in  case 
tender  is 
made  and  de- 
positedin 
coart 


Costs  in  caws 
prosecuted 
Dy  or  against 
an  admiiiis- 
trator  or  trus- 
tee. 


ence ;  but  the  parties  may  agree  in  writing  upon  any 
other  rate  of  compensation^  and  thereupon  such  rate  shall 
be  allowed. 

Sec.  489.  In  all  cases  of  appeal  from  the  judgment 
of  probate  court  or  justice  of  the  peace,  when  the  judg- 
ment of  such  probate  court  or  justice  of  the  peace  shall 
be  wholly  aflSrmed  or  reversed,  the  party  succeeding  shall 
recover  from  the  opposite  party  his  costs,  not  only  in  the 
district  court,  but  before  the  probate  court  or  justice  of 
the  peace,  and  shall  have  his  execution  therefor.  When 
the  judgment  of  the  court  below  shall  be  affirmed  in 
part,  then  the  court  shall  divide  the  costs  between  the 
parties  according  to  the  justice  of  the  case. 

Sec.  490.  When  an  application  is  made  to  a  court 
or  referee  to  postpone  a  trial,  the  payment  of  the  costs 
occasioned  by  the  postponement  may  be  imposed,  in  the 
discretion  of  the  court  or  referee,  as  a  condition  of  grantr 
ing  the  same. 

Sec.  491.  When,  on  an  action  for  the  recovery  of 
money  only,  the  defendant  in  his  answer  allies  that  be- 
fore the  commencement  of  the  action  he  tendered  to  the 
plaintiff  the  full  amount  to  which  he  was  entitled,  and 
thereupon  deposits  in  court  for  the  plaintiff  the  amount 
so  tendered,  and  the  allegation  be  found  to  be  true,  the 
plaintiff  shall  not  recover  costs,  but  shall  pay  costs  to  the 
defendant. 

Sec.  492.  In  an  action  prosecuted  or  defended  by 
an  executor,  administrator,  or  trustee  of  express  trust, 
or  a  person  expressly  authorized  by  statute,  costs  may  be 
recovered  as  in  action  by  and  against  a  person  prosecut- 
ing or  defending  his  own  right ;  but  such  costs  shall  by 
the  judgment  be  made  chargeable  only  upon  the  estate, 
fund,  or  party  represented,  unless  the  court  shall  direct 
the  same  to  be  paid  by  the  plaintiff  or  defendant,  person- 
ally, for  the  mismanagement  or  bad  faith  in  the  action 
or  defense. 

Sec.  493.  When  the  decision  of  a  court  of  inferior 
jurisdiction  in  a  special  proceeding  is  brought  before  a 
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court  of  higher  jurisdiction  for  a  review  in  other  way 
than  by  appeal,  the  same  costs  shall  be  allowed  as  in 
causes  on  appeal,  and  may  be  collected  by  execution,  or 
in  such  manner  as  the  court  may  direct,  according  to  the 
nature  of  the  case. 

Sec.  494.  The  party  in  whose  favor  judgment  is 
rendered,  and  who  claims  his  costs,  shall  deliver  to  the 
clerk  of  the  court,  within  two  days  after  the  verdict  or 
decLsion  of  the  court,  a  memorandum  of  the  items  of  his 
oft^s  and  necessary  disbursements  in  the  action  or  pro- 
ceeding; which  memorandum  shall  be  verified  by  the 
oath  of  the  party,  or  his  attorney,  stating  that  the  items 
are  correct,  and  that  the  disbursements  have  been  neces- 
sarily incurred  in  the  action  or  proceeding. 

Sfic.  495.  But  such  memorandum  need  not  include 
the  legal  fees  or  costs  of  any  oflSoer  of  the  court,  or  any 
witness  fees  when  an  affidavit  of  such  witness'  attendance 
is  required  by  law  to  be  made. 

Sec.  496.  If  any  party  shall  include  in  such  mem- 
orandum any  item  to  which  he  is  not  entitled,  or  if  any 
clerk,  sheriff,  referee,  or  other  officer  shall  include  such 
item  in  the  taxed  costs,  and  a  motion  to  retax  the  same 
shall  be  made  by  the  party  against  whom  the  same  is 
taxed,  and  if  such  motion  to  retax  shall  prevail,  there 
shall  be  taxed,  as  a  part  of  the  cost  of  such  motion,  a 
docket  fee  of  $25,  and  judgment  therefor,  with  the 
other  costs  allowed  by  law,  shall  be  entered  against  the 
party,  sheriff,  referee,  clerk,  or  other  officer  who  so  un- 
lawfully taxed  the  same,  and  the  same  may  be  off-set 
^nst  any  costs  or  judgment  in  favor  of  the  party  or 
officer  so  improperly  taxing  such  cost,  and  against  the 
party  making  such  motion ;  or  if  no  such  judgment  ex- 
istg,  the  court  may  direct  that  the  party  making  such 
morion  have  execution  therefor. 

Sec.  497.  A  party  dissatisfied  with  the  costs  claimed 
may,  within  ten  days  after  notice  of  filing  of  the  bill  of 
<'«5te,  file  a  motion  to  have  the  same  taxed  by  the  court 
in  which  the  judgment  was  rendered,  or  by  the  judge 
^Iweof,  at  chambers. 
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Sec.  498.  Provided,  however,  That  no  allowance  or 
charge  shall  be  made  for  the  attendance  of  witnesses, 
unless  the  witness  shall  make  affidavit  before  the  clerk 
of  the  number  of  days  he  or  she  actually  attended,  and 
of  the  distance  he  or  she  shall  have  traveled,  and  that 
such  attendance  was  at  the  instance  of  one  or  both  par- 
ties, or  his,  her,  or  their  attorney. 

Sec.  499.  Whenever  costs  are  awarded  to  a  party  by 
an  appellate  court,  if  he  claims  such  costs  he  must, 
within  thirty  days  after  the  remittitur  is  filed  with  the 
clerk  below,  deliver  to  such  clerk  a  memorandum  of  his 
costs,  verified  as  prescribed  by  the  preceding  section,  and 
thereafter  he  may  have  an  execution  therefor,  as  upon  a 
judgment. 

Sec.  600.  The  clerk  shall  include  in  the  judgment 
entered  up  by  him  any  interest  on  the  verdict  or  decision 
of  the  court,  from  the  time  it  was  rendered  or  made,  and 
the  costs,  if  the  same  have  been  taxed  or  ascertained,  and 
he  shall,  within  two  days  after  the  same  shall  be  taxed 
or  ascertained,  if  not  included  in  the  judgment,  insert 
the  same  in  a  blank  left  in  the  judgment  for  that  pur- 
pose, and  shall  make  a  similar  insertion  of  the  costs  in 
the  copies  and  docket  of  the  judgment. 

Sec.  501.  When  a  plaintiff  in  an  action  resides  out  of 
the  territory,  or  is  a  foreign  corporation,  security  for  the 
costs  and  charges  which  may  be  awarded  against  such 
plaintiff  may  be  required  by  the  defendant.  When  re- 
quired, all  proceedings  in  the  action  shall  be  stayed  until 
an  undertaking,  executed  by  two  or  more  persons,  be  filed 
with  the  clerk,  to  the  effect  that  they  will  pay  such  costs  and 
charges  as  may  be  awarded  against  the  plaintiff  by  judg- 
ment, or  in  the  progress  of  the  action,  not  exceeding  the 
sum  of  three  hundred  dollars.  A  new  or  additional  un- 
dertaking may  be  ordered  by  the  court  or  judge,  upon 
proof  that  the  original  undertaking  is  insufficient  security, 
and  proceedings  in  the  action  stayed  until  such  new  addi- 
tional undertaking  be  executed  and  filed. 
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Sec.  502.  After  the  lapse  of  thirty  days  from  the 
service  of  notice  that  security  is  required,  or  of  an  order 
that  new  or  additional  security,  upon  proof  thereof,  and 
that  no  undertaking,  as  required,  has  been  filed,  the  court 
or  judge  may  order  the  action  to  be  dismissed. 

Sec.  503.  That  any  person, may  commence  and  pros- 
ecute an  action  in  any  of  the  courts  in  this  territory  who 
will  file  an  affidavit,  stating  that  he  has  a  good  cause  of 
action,  that  he  is  unable  to  pay  the  costs  in  money,  or  to 
procure  security  to  secure  the  same;  then  it  is  hereby 
made  the  duty  of  the  officers  of  the  courts  to  issue  all 
writs,  and  serve  the  same,  without  demanding  or  receiv- 
ing their  fees  in  advance. 

Sec.  504.  Whenever  it  shall  be  necessary  for  any  ter- 
ritorial, district,  or  county  officer  to  commence,  prosecute, 
or  defend  any  suit  by  attachment,  or  otherwise,  on  behalf 
and  in  the  name  of  the  territory  of  Montana,  under  the 
provisions  of  any  statute  of  this  territory,  such  officer 
shall  80  commence,  prosecute,  or  defend  any  such  suit 
without  giving  bond;  nor  shall  any  such  officer,  when 
prosecuting  any  suit  on  behalf  of  the  territory,  or  any 
county  thereof,  be  required  to  pay  or  deposit  any  fee  or 
amount  before  or  during  the  prosecution  of  any  such  suit ; 
nor  shall  any  officer  so  prosecuting  or  defending  be  taxed 
with  costs  or  damage,  but  such  cost  or  damage,  when  such 
officer  shall  fail  to  sustain  his  suit,  shall  be  taxed  to  the 
said  county  or  territory,  as  the  case  may  be. 

Sec.  505.  Each  party  to  a  civil  action  shall  be  re- 
quired to  pay  the  fees  fixed  by  law  for  the  performance  of 
any  service  or  duty  by  any  officer  of  such  court  at  the 
ia^tance  of  such  party  at  the  time  such  service  is  rendered, 
except  in  the  case  hereinbefore  mentioned ;  and  no  such 
officer  shall  be  required  to  perform  such  service  or  duty 
unless  the  fees  fixed  therefor  shall,  on  demand,  be  first 
paid  or  tendered. 

Chapter  IX.  —  Miscdlaneous  Provisions. 

Sec.  506.     The  supreme  court,  and  each  of  the  district    Rules  for 
courts,  shall  respectively  have  power  to  make  rules  and    courts. 


Certain    offl- 
eer 8    may 

Srosecute  or 
efend  suit 
without  bond 
for  cofltB. 


Fees  to 
paid  on 
mand. 


be 
de- 


174 


CODE  OF  CrVlL  PBOCBDUBE. 


I 


I 


Acknowledg- 
m  e  n  t  of 
deeds,  etc.— 
who  may 
take  and  cer- 
tify. 


Action  in 
court  not  af- 
fected by  va- 
cancy. 


Written  p  r  o- 
ceeding  s  i  n 
the  E  nglish 
language. 


What    courts 
to  have  a  seal. 


Who  to  keep 
seal. 


Ma  n  n  e  r  of 
affixing  im- 
press of  fieal. 


.Tudicial  days. 


Non- Judicial 
days. 


regulations  for  governing  their  practice  and  procedure  in 
reference  to  all  matters  not  provided  for  by  law. 

Sec.  507.  The  judges  of  the  supreme  court,  of  the 
district  courts,  and  of  the  probate  courts,  shall  have  power, 
in  any  part  of  the  territory,  and  jastices  of  the  peace 
within  their  respective  counties  shall  have  power,  to  take 
and  certify: 

First  The  proof  and  acknowledgment  of  a  convey- 
ance of  real  property,  or  any  other  instrument  required 
to  be  proved  or  acknowledged. 

Second.  An  affidavit  to  be  used  in  any  court  of  jus- 
tice in  this  territory. 

Sec.  608.  No  action  or  proceeding  in  a  court  of  jus- 
tice shall  be  aifected  by  a  vacancy  in  the  office  of  all  or 
any  of  the  judges,  or  by  a  failure  of  a  term  thereof. 

Sec.  509.  Ever}^  written  proceeding  in  a  court  of  jus- 
tice in  this  territory,  or  before  a  judicial  officer,  shall  be 
in  the  English  language,  but  such  abbreviations  as  are  now 
commonly  used  in  that  language  may  be  used,  and  num- 
bers may  be  expressed  by  figures  or  numerals,  in  the  cus- 
tomary manner. 

Sec.  510.  Each  of  the  following  coiurte,  and  no  others, 
shall  have  a  seal : 

First     The  supreme  court. 

Second,     The  district  courts. 

Third,     The  probate  courts. 

Sec.  51 1.  The  clerk  of  each  court  shall  keep  the  seal 
thereof. 

Sec.  512.  The  seal  may  he  affixed  by  impressing  it 
upon  the  paper,  or  on  a  substance  attached  to  the  paper 
and  capable  of  receiving  the  impression. 

Sec.  513.  The  courts  of  justice  may  be  held,  and 
judicial  business  may  be  transacted,  on  any  day  except  as 
provided  in  the  next  section. 

Sec.  514.  No  court  shall  be  opened,  nor  shall  any 
judicial  business  be  transacted,  on  Sunday,  New  Year's 
day.  Fourth  of  July,  Christmas  day,  Washington's  birth- 
day. Thanksgiving  day,  or  on  a  general  election,  except 
for  the  following  purposes : 
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FirgL  To  give,  upon  their  request,  instructions  to  a 
jury  then  deliberating  on  their  verdict. 

Seecmd.    To  receive  a  verdict  or  discharge  a  jury. 

TMrd.  For  the  exercise  of  the  powers  of  a  magis- 
trate  in  a  criminal  action,  or  in  a  proceeding  of  a  crim- 
inal nature. 

Fourth,  When  it  shall  appear,  by  the  affidavit  of  the 
plaintiff,  or  some  one  in  his  behalf,  in  cases  for  the  re- 
covery of  specific  personal  property,  that  the  defendant  is  Exceptions, 
about  to  conceal,  dispose  of,  or  remove  such  property  out 
of  the  jurisdiction  of  the  court,  an  order  for  taking 
posBeasion  of  the  same  may  be  issued  on  any  day. 

Fifth,  When  an  application  for  a  writ  of  attachment 
id  made,  and  it  shall  appear  by  the  affidavit  of  the  plaintiff, 
or  some  one  in  his  behalf,  that  the  defendant  is  about  to 
dispose  of,  conceal,  or  remove  property  subject  to  execu- 
tion or  attachment,  out  of  the  jurisdiction  of  the  court, 
a  writ  of  attachment  may  be  issued  on  any  day. 

When  the  day  fixed  for  the  opening  of  a  court  shall 
fall  on  any  of  the  days  mentioned  in  this  section,  the 
coort  shall  stand  adjourned  until  the  next  succeeding 
day.  When,  on  the  day  appointed  for  the  commence- 
ment of  any  term  of  the  supreme  or  district  court,  the 
judges  or  judge  of  such  court  being  not  present  to  hold 
the  same,  the  clerk  of  the  court  shall  adjourn  such  term 
of  court,  from  day  to  day,  until  the  expiration  of  one 
week  from  the  day  appointed  for  the  commencement  of 
the  term,  noting  such  adjournment  in  the  minutes  each 
day;  and  if  the  judges  or  judge  of  such  court  be  not  then  ^^  c^urtlf 
present  to  hold  such  term  on  the  day  one  week  from  the  ilJ)1lpp^?Sn 
time  appointed  for  such  term  to  commence,  the  clerk  shall  term.  *  ^ 
adjourn  the  court  for  the  term,  and  make  an  entry  on  the 
minutes  thereof.  If  the  judges  or  judge  shall  appear  on 
any  day  to  which  the  court  has  been  adjourned  by  the  clerk, 
as  above  provided,  the  court  shall  proceed  in  the  same 
manner  and  with  the  same  effect  as  if  the  judges  or  judge 
had  been  present  and  the  court  had  been  regularly  opened 
on  the  day  appointed  for  the  term  to  commence. 
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Sec.  615.  Every  court  of  justice,  except  a  justice^s 
court,  shall  sit  at  the  county  seat  of  the  county  in  which  it 
it  is  held,  except  as  may  be  otherwise  provided  by  law. 
No  justice  of  the  peace  shall  hold  a  court  in  any  other 
county  or  city  than  the  one  for  which  he  shall  have  been 
elected. 

Sec.  516.  In  an  action  brought  against  a  sheriff  for 
an  act  done  by  virtue  of  his  office,  if  he  give  written 
notice  thereof  to  the  sureties  on  any  bond  of  indemnity 
received  by  him,  the  judgment  recovered  therein  shall 
be  sufficient  evidence  of  his  right  to  recover  against  such 
sureties ;  and  the  court  or  judge,  in  vacation,  may,  on 
motion,  upon  notice  of  five  days,  order  judgment  to  be 
entered  up  against  them  for  the  amount  so  recovereil, 
including  costs. 

Sec.  517.  The  clerk  shall  keep  among  the  records 
of  the  court  a  register  of  actions ;  he  shall  enter  therein 
the  title  of  the  action,  with  brief  notes  under  it  from 
time  to  time  of  all  papers  filed  and  proceedings  had 
therein. 

Sec.  518.  When  there  are  three  referees  or  three 
arbitrators,  all  shall  meet ;  but  two  of  them  may  do  any 
act  which  might  be  done  by  all. 

Sec.  519.  The  time  within  which  an  act  is  to  be 
done,  as  provided  in  this  act,  shall  be  computed  by  ex- 
cluding the  first  day  and  including  the  last ;  if  the  last 
day  be  Sunday  it  shall  be  excluded.  When  the  act  to 
be  done  relates  to  the  pleadings  in  the  action,  or  the 
undertakings  to  be  filed,  or  the  justification  of  sureties,  or 
the  service  of  notices  other  than  appeal,  or  the  prepara- 
tion of  statement,  or  of  bills  of  exceptions,  or  of  amend- 
ments thereto,  the  time  allowed  by  this  act  may  be  ex- 
tended, upon  good  cause  shown,  by  the  court  in  w^hich 
the  action  is  pending,  or  the  judge  thereof,  or,  in  the 
absence  of  such  judge  from  the  county  in  which  the  action 
is  pending,  by  the  probate  judge;  but  such  extension 
shall  not  exceed  thirty  days  beyond  the  time  prescribed 
by  this  act,  without  the  consent  of  the  adverse  party. 
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Sec.  520.    An  affidavit,  notice,  or  other  paper,  with- 
out the  title  of  the  action  or  proceeding  in  which  it  is    ^S^rStS 
made,  or  with  a  defective  title,  shall  be  as  valid  and    Jiid*''"''" 
effectual  for  any  purpose  as  if  duly  entitled,  if  it  intelli- 
gibly refer  to  such  action  or  proceeding. 

Sec.  521.     When  a  cause  of  action  has  arisen  in  an-    * 
other  state  or  territory,  or  in  a  foreign  countr}',  and  by 
the  laws  thereof  an  action  thereon  cannot  be  there  main-  Limitations  of 

.  .     ,        .  i»   1      1  /»    .  actions    that 

lauiea  agamst  a  person  by  reason  of  the  lapse  of  time,  an    arpse  out  of 
action  thereon  shall  not  be  maintained  against  him  in  this  • 
territory  except  in  favor  of  a  citizen  thereof,  who  has 
held  the  cause  of  action  from  the  time  that  it  accrued. 

Sec.  522.  Words  used  in  this  act  in  the  present 
tense  shall  be  deemed  to  include  the  future  as  well  as 
^  present ;  words  used  in  the  singular  number  shall  be 
deemed  to  include  the  plural,  and  the  plural  the  singu- 
lar; and  words  used  to  include  the  mjujculine  gender,  words  and 
shall  include  the  feminine  gender;  writing  shall  be  uSf~  °^ 
deemed  to  include  printing  or  printed  paper;  oath  to 
mclude  affirmation  or  declaration ;  signature  or  subscrip- 
tion to  include  mark,  when  the  person  cannot  or  is  un- 
able to  write,  his  name  being  written  near  it,  and  wit^ 
**€*ed  by  a  person  who  writes  his  own  name  as  a  witness. 

Sec.  623.  In  all  cases  where  an  undertaking,  by  the 
provisions  of  this  act,  is  required,  it  shall  be  the  duty  of 
^  person  taking  the  same  to  recjuire  the  sureties  to  ac- 
company the  same  with  an  affidavit  that  they  are  each 
worth  the  sum  specified  in  the  underfciking,  over  and 
above  their  just  debts,  liabilities,  and  property  exempt  sureties  on 
"7  law  from  execution :  Providedy  That  when  the  to  make  afli- 
amount  specified  in  the  undertaking  exceeds  three  thou- 
^d  dollars,  and  there  are  more  than  two  sureties  there- 
on, they  may  state,  in  their  affidavits,  that  they  are  sev- 
erally worth  amounts  less  than  that  expressed  in  the 
undertaking,  if  the  whole  amount  be  equivalent  to  that 
of  two  sufficient  sureties. 

Sec.  524.     Whenever  property  has  been  taken  by  an 
officer,  under  a  writ  of  attachment,  in  pursuance  of  the 
23 
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provisions  of  this  act,  and  it  shall  be  made  to  appear 
satisfactorily  to  the  court,  or  a  judge  thereof,  or  a  probate 
judge,  that  the  interest  of  the  parties  to  the  action  mil 
be  subserved  by  a  sale  thereof,  the  court  or  judge  may 
order  such  property  to  be  sold,  in  the  same  manner  as 
property  is  sold  under  an  execution,  and  the  proceeds  to 
be  deposited  in  court,  to  abide  the  judgment  in  the  action. 
Such  order  shall  be  made  only  upon  notice  to  the  adverse 
party  or  his  attorney,  in  case  such  party  has  been  per- 
sonally served  with  summons  in  the  action. 

Sec.  525.  A  copy  of  any  record,  or  document,  or 
paper,  in  the  custody  of  a  public  officer  of  this  territory, 
or  of  the  United  States  within  this  territory,  certified 
under  the  official  seal,  or  verified  by  the  oath  of  such 
officer  to  be  a  true,  full,  and  correct  copy  of  the  original 
in  his  custody,  may  be  read  in  evidence  in  an  action  or 
proceeding  in  the  courts  of  this  territory,  in  the  like 
manner,  and  with  the  like  efiFect,  as  the  original  could  be 
if  produced. 

Sec.  526.  The  supreme  court,  the  several  district 
courts,  and  the  several  probate  courts  of  this  territory, 
shall  be  courts  of  record. 

Sec.  527.  The  sittings  of  every  court  of  justice  shall 
be  public,  except  as  provided  in  the  next  section. 

Sec.  528.  In  an  action  for  divorce,  the  court  may 
direct  the  trial  of  any  issue  of  fact  joined  therein  to  be 
private,  and  upon  such  direction  all  persons  may  be  ex- 
cluded except  the  officers  of  the  court,  the  parties,  their 
witnesses,  and  counsel. 

Sec.  529.     Every  court  shall  have  power : 

Fird,  To  preserve  and  enforce  order  in  its  immediate 
presence. 

Second,  To  enforce  order  in  the  proceedings  before 
it,  or  before  a  person  or  persons  empowered  to  conduct  a 
judicial  investigation  under  its  authority. 

Third.  To  compel  obedience  to  its  lawful  judgments, 
orders,  and  process,  and  to  the  lawful  orders  of  its  judge 
out  of  court  in  an  action  or  proceeding  pending  therein. 
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FcnnHh,    To  control,   in  furtherance  of  justice,  the 
conduct  of  its  ministerial  officers. 

Sec.  530.    A  judge  shall  not  act  as  such  in  any  of 
tie  following  cases :     In   an   action   or  proceeding  to    cases  where  a 
which  he  is  a  party,  or  in  which  he  is  interested ;  when    i?^a  c  t^as 
he  is  related  to  either  party  by  consanguinity  or  affinity 
within  the  third  degree  ;  or  vhen  he  has  been  attorney 
or  counsel  for  either  party  in  the  action  or  proceeding. 

Sec.  531.    A  judge  shall  not  act  as  attorney  or  coun- 
sel in  a  court  in  which  he  is  a  judge,  or  in  an  action  or   iotaSt  m  a" 
proceeding  removed    therefrom   to   another  court  for   own^court 
review,  or  in  any  action  or  proceeding  from  which  an 
appeal  may  lie  in  his  own  court. 

Sec.  532.    A  judge  of  the  supreme  court,  or  of  the 

1.^^  ,     „  _.        Not  to  act  as 

ulstnct  court,  shall  not  act  as  attorney   or  counsel  m    attorney   in 

'  .      .     .  supreme 

any  court,  except  in  an  action  in  which  he  is  a  party  to    «>«rt. 
the  record. 

Sec.  533.  A  judge  or  justice  of  the  peace  shall  not  ^*n^,  ^J^^ 
I^ve  a  partner  acting  as  attorney  or  counsel  in  any  court  n^."  ***°'" 
in  this  territory. 

Sec.  534.     If  an  application  for  an  order,  made  to  a 
judge  of  a  court  in  which  the  action  or  proceeding  is 
pending,  be  refused,  in  whole  or  in  part,  or  be  granted    ifappucation 
<^nditionally,  no  subsequent  mDplication  for  the  same    refiwed,    no 

^,.  Rubse  quent 

order  shall  be  made  to  any  other  jude*.  except  of  a   application 

I .  ,  •'  J      &  >  r  entertained. 

signer  court :  Provided^  That  nothing  in  this  section 
shall  be  so  construed  as  to  apply  to  motions  refused  for 
^y  infornaalities  in  the  papers  or  proceedings  necessary 
to  obtain  an  order. 

Sec.  535.    A  violation  of  the  last  section  may  be  pun- 
i-*hed  as  a  contempt,  and  an  order  made  contrary  there-    I'i^s  t^roction 
to  may  be  revoked  by  the  judge  who  made  it,  or  vacated    gJSl^pi  *  * 
y  a  judge  of  a  court  in  which  the  action  or  proceeding 
'^  pending. 

TITLE  Xli. 

Chapter  I._  Of  the  Writ  of  Certicyrari  and  Mandamus. 

^^'.  536.  The  writ  of  certiorari  may  be  denominated  ^y,^  ^f  cer- 
^^  ^t  of  review.  ^^^^ 
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the  allegation  against  the  party  to  whom  it  is  directed, 
and  command  such  party,  immediately  after  the  receipt 
of  the  writ,  or  at  some  other  specified  time,  to  do  the 
act  required  to  be  performed,  or  to  show  cause  before  the 
court,  at  a  specified  time  and  place,  why  he  has  not  done 
so.  The  peremptory  wTit  shall  be  in  a  similar  form, 
except  that  the  words  requiring  the  party  to  show  cause 
why  he  has  not  done  as  commanded  shall  be  omitted, 
and  a  return  day  shall  be  inserted. 

Sec.  551.  When  the  application  to  the  court  is  made 
without  notice  to  the  adverse  party,  and  the  writ  be 
allowed,  the  alternative  shall  be  first  issued ;  but  if  the 
application  be  upon  due  notice,  and  the  writ  be  allowed, 
the  peremptory  writ  may  be  issued  in  the  first  in- 
stance. The  notice  of  the  application,  when  given, 
shall  be  at  least  ten  days.  The  writ  shall  not  be  granted 
by  default.  The  case  shall  be  heard  by  the  court, 
whether  the  adverse  party  appear  or  not. 

Sec.  552.  On  the  return  of  the  alternative,  or  the 
day  on  which  the  application  of  the  writ  is  noticed,  or 
such  further  day  as  the  court  may  allow,  the  party  on 
whom  the  writ  or  notice  shall  have  been  served  may 
show  cause  by  answer,  under  oath,  made  in  the  same 
manner  as  an  answer  to  a  complaint  in  a  civil  action. 

Sec.  553.  If  an  answer  is  made  which  raises  a  ques- 
tion as  to  a  matter  of  fact  essential  to  the  determination 
of  the  motion,  and  affecting  the  substantial  rights  of  the 
parties,  and  upon  the  supposed  truth  of  the  all^tion 
on  which  the  application  for  the  wTit  is  based,  the  court 
may,  in  its  discretion,  order  the  question  to  be  tried  be- 
fore a  jury,  and  postpone  the  argument  until  such  trial 
can  be  had,  and  the  verdict  certified  to  the  court.  The 
question  to  be  tried  shall  be  distinctly  stated  in  the  order 
for  trial,  and  the  county  shall  be  designated  in  which 
the  same  shall  be  had.  The  order  may  also  direct  the 
jury  to  assess  any  damages  which  the  applicant  may 
have  sustained,  in  case  they  find  for  him. 
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Sec.  554.  On  the  trial  the  applicant  shall  not  be 
precluded  by  the  answer  of  any  valid  objection  to  its 
sufficiency,  and  may  countervail  it  by  proof,  either  in  di- 
rect denial  or  by  way  of  avoidance. 

Sbc.  555.  The  motion  for  a  new  trial  must  be  made 
in  the  court  in  which  the  issue  of  fact  is  tried. 

Sec.  556.  If  no  notice  of  a  motion  for  a  new  trial 
be  given,  or,  if  given,  the  motion  be  denied,  the  clerk, 
within  five  days  after  rendition  of  the  verdict  or  denial 
of  the  motion,  must  transmit  to  the  court  in  which  the 
application  for  the  writ  is  pending  a  certified  copy  of  the 
verdict  attached  to  the  order  of  trial ;  after  which  either 
party  may  bring  on  the  argument  of  the  application, 
upon  reasonable  notice  to  the  adverse  party. 

Sec.  557.  If  no  answer  be  made,  the  case  must  be 
heard  on  the  papers  of  the  applicant.  If  the  answer 
niseB  only  questions  of  law,  or  puts  in  issue  immaterial 
statements  not  affecting  the  substantial  rights  of  the 
parties,  the  court  must  proceed  to  hear,  or  fix  a  day  for 
hearing,  the  argument  of  the  case. 

Sbc.  558.  If  judgment  be  given  for  the  applicant,  he 
shall  recover  the  damages  which  he  shall  have  sustained, 
as  found  by  the  jury,  or  as  may  be  determined  by  the 
comt,  or  referees  upon  a  reference  to  be  ordered,  together 
with  costs ;  and  for  such  damages  and  costs  an  execution 
inay  issue,  and  a  peremptory  mandate  shall  also  be 
awarded  without  delay. 

Sec.  559.  The  writ  must  be  served  in  the  same 
nianner  as  a  summons  in  a  civil  action,  except  when 
otherwise  expressly  directed  by  order  of  the  court.  Ser- 
vice upon  a  majority  of  any  of  the  members  of  any 
board  or  body  is  service  upon  the  board  or  body,  whether 
at  the  time  of  the  service  the  board  or  body  was  in  ses- 
sion or  not. 

Sbc.  560.  When  a  peremptory  mandate  has  been 
issued  and  directed  to  any  inferior  tribunal,  corporation, 
board,  or  person,  if  it  appear  to  the  court  tV  ' 
her  of  such  tribunal,  corporation,  board. 
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upon  whom  [the]  writ  has  been  personally  served,  has, 
without  just  excuse,  refused  or  neglected  to  obey  the 
same,  the  court  may,  upon  motion,  irajx)se  a  fine  not  ex- 
ceeding one  thousand  dollars.  In  case  of  a  persistence 
in  a  refusal  of  obedience,  the  court  may  order  the  part)^ 
to  be  imprisoned  for  a  period  not  exceeding  three 
months,  and  may  make  any  orders  necessary  and  proper 
for  the  complete  enforcement  of  the  writ. 


.  ' 


*'? 
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Chapter  III. —  Wrii  of  Prohibition, 

Sec.  561.  The  writ  of  prohibition  is  the  counter- 
part of  the  writ  of  mandate.  It  arrests  the  proceedings 
of  any  tribunal,  corporation,  board,  or  person,  when  such 
proceedings  are  without,  or  in  excess  of,  the  jurisdiction 
of  such  tribunal,  corporation,  board,  or  pers<jn. 

Sec.  662.  It  may  be  issued  by  any  court  except 
police  or  justice's  courts,  to  an  inferior  tribanal,  or  to  a 
corporation,  board,  or  person,  in  all  cases  where  there  is 
not  a  plain,  speedy,  and  adequate  remedy  in  the  ordinar}' 
course  of  law.  It  is  issued  upon  affidavit,  on  the  appli- 
cation of  the  person  beneficially  interested. 

Sec.  563.  The  writ  must  be  either  alternative  or  per- 
emptory. The  alternative  ^vrit  must  state  generally  the 
allegation  against  the  party  to  whom  it  is  directed,  and 
command  such  party  to  desist  or  refrain  from  further  pro- 
ceedings in  the  action  or  matter  8j>ecified  therein,  until 
the  further  order  of  the  court  from  which  it  is  issued,  and 
to  show  cause  before  such  court,  at  a  specified  time  and 
place,  why  such  party  should  not  be  absolutely  restrainetl 
from  any  further  proceedings  in  such  action  or  matter. 
The  peremptory  writ  must  be  in  a  similar  form,  except 
that  the  words  requiring  the  party  to  show  cause  why  he 
should  not  be  absolutely  restrained,  etc.,  must  be  omitted 
and  a  return  day  inserted. 

Sec.  564.  The  provisions  of  the  preceding  chapter, 
except  of  the  four  first  sections  thereof,  apply  to  this  pro- 
ceeding. 


LAWS  OF  MONTANA  TERRITORY.  185 

Sec.  565.    Writs  of  review,  mandate,  and  prohibition, 
issued  by  the  supreme  court,  or  by  the  district  court,    Xie.**"*"™' 
may  be  made  returnable  and  a  hearing  thereon  be  had  at 

any  time. 

TITLE  XIII. — Op  Contempts  and  their  Punishments. 

Sec.  566.    The  following  acts  or  omissions,  in  respect   ^^''ujS  JT 
to  a  court  of  justice,  or  proceedings  therein,  are  contempts    deemed. 
of  the  authority  of  the  court: 

PinL  Disorderly,  contemptuous,  or  insolent  beha- 
vior towards  the  judge  while  holding  court,  tending  to 
intemipt  the  due  course  of  a  trial  or  other  judicial  pro- 
ceeding. 

Second,  A  breach  of  peace,  boisterous  conduct,  or 
violent  disturbance,  tending  to  interrupt  the  due  course 
of  the  trial  or  other  judicial  proceeding. 

Third.  Misbehavior  in  office  or  other  wilful  neglect 
or  violation  of  duty  by  an  attorney,  counsel,  clerk,  sher- 
iff, coroner,  or  other  person  appointed  or  elected  to  per- 
form a  judicial  or  ministerial  service. 

Fontih,  Deceit  or  abuse  of  the  process  or  proceedings 
of  the  court  by  a  party  to  an  action  or  special  proceeding. 

f^fth.  Disobedience  of  any  lawful  judgment,  order, 
or  process  of  the  court. 

^irfA.  Assuming  to  be  an  officer,  attorney,  counsel  of 
*  oonrt,  and  acting  as  such  without  authority. 

Seoenih.  Rescuing  any  person  or  property  in  the  cus- 
^y  of  an  officer  by  virtue  of  an  order  or  process  of 
SQch  court. 

%Att.    Unlawfully  detaining  a  witness  or  party  to 
an  action  while    going  to,  remaining  at,  or  returning  ^ 
''om,  the  court  where  the  action  is  on  the  calendar  for 
trial. 

^^^.  Any  other  unlawful  interference  with  the  pro- 
^**  orprooe^ings  of  a  court. 

Tentk,  Disobedience  of  a  subpoena  duly  served,  or 
refiiang  to  be  sworn  or  answer  as  a  witness. 

^hfenth.  When  summoned  as  juror  in  a  court,  neg- 
24 


184 


CODE  OP  CIVIL  PROCEDURE. 


Punishment 
therefor. 


upon  whom  [the]  writ  has  been  personally  served,  has, 
without  just  excuse,  refused  or  neglected  to  obey  the 
same,  the  court  may,  upon  motion,  iraiK)se  a  fine  not  ex- 
ceeding one  thousand  dollars.  In  case  of  a  persistence 
in  a  refusal  of  obedience,  the  court  may  order  the  party 
to  be  imprisoned  for  a  period  not  exceeding  three 
months,  and  may  make  any  orders  necessary  and  proper 
for  the  complete  enforcement  of  the  writ. 


Writ  of  pro- 
hibition —  its 
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Chapter  III. —  Writ  of  Prohibition. 

Sec.  561.  The  writ  of  prohibition  is  the  counter- 
part of  the  writ  of  mandate.  It  arrests  the  proceedings 
of  any  tribunal,  corporation,  board,  or  person,  when  such 
proceedings  are  without,  or  in  excess  of,  the  jurisdiction 
of  such  tribunal,  corporation,  board,  or  person. 

Sec.  662.  It  may  be  issued  by  any  court  except 
police  or  justice's  courts,  to  an  inferior  tribunal,  or  to  a 
corporation,  board,  or  person,  in  all  cases  where  there  Ls 
not  a  plain,  speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law.  It  is  issued  upon  affidavit,  on  the  appli- 
cation of  the  person  beneficially  interested. 

Sec.  563.  The  writ  must  be  either  alternative  or  per- 
emptory. The  alternative  writ  must  state  generally  the 
allegation  against  the  party  to  whom  it  is  directed,  and 
command  such  party  to  desist  or  refrain  from  further  pro- 
ceedings in  the  action  or  matter  specified  therein,  until 
the  further  order  of  the  court  from  which  it  is  issued,  and 
to  show  cause  before  such  court,  at  a  specified  time  and 
place,  why  such  party  should  not  be  absolutely  restrained 
from  any  further  proceedings  in  such  action  or  matter. 
The  peremptory  writ  must  be  in  a  similar  form,  except 
that  the  words  requiring  the  party  to  show  cause  why  he 
should  not  be  absolutely  restrained,  etc.,  must  be  omitted 
and  a  return  day  inserted. 

Sec.  564.  The  provisions  of  the  preceding  chapter, 
except  of  the  four  first  sections  thereof,  apply  to  this  pro- 
ceeding. 
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Sec.  565.     Write  of  review,  mandate,  and  prohibition, 
issued  by  the  supreme  court,  or  by  the  district  court,    Xie.^'**^*™' 
may  be  made  returnable  and  a  hearing  thereon  be  had  at 
any  time. 

TITLE  Xni. — Op  Contempts  and  their  Punishments. 

Sec.  566.     The  following  acts  or  omissions,  in  respect   ^^^Jf'^Pft  JT 
to  a  court  of  justice,  or  proceedings  therein,  are  contempte    <ioemed. 
of  the  authority  of  the  court: 

Mrst.  Disorderly,  contemptuous,  or  insolent  beha- 
vior towards  the  judge  while  holding  court,  tending  to 
interrupt  the  due  course  of  a  trial  or  other  judicial  pro- 
ceeding. 

Second.  A  breach  of  peace,  boisterous  conduct,  or 
violent  disturbance,  tending  to  interrupt  the  due  course 
of  the  trial  or  other  judicial  proceeding. 

Third.  Misbehavior  in  office  or  other  wilful  neglect 
or  violation  of  duty  by  an  attorney,  counsel,  clerk,  sher- 
iff, coroner,  or  other  person  appointed  or  elected  to  per- 
form a  judicial  or  ministerial  service. 

Fowrth.  Deceit  or  abuse  of  the  process  or  proceedings 
of  the  court  by  a  party  to  an  action  or  special  proceeding. 

Mfih.  Disobedience  of  any  lawful  judgment,  order, 
or  process  of  the  court. 

Sixth.  Assuming  to  be  an  officer,  attorney,  counsel  of 
a  court,  and  acting  as  such  without  authority. 

Seventh.  Eescuing  any  person  or  property  in  the  cus- 
tody of  an  officer  by  virtue  of  an  order  or  process  of 
such  court. 

Eighth.     Unlawfully  detaining  a  witness  or  party  to 
an  action  while    going  to,  remaining  at,  or  returning  > 
from,  the  court  where  the  action  is  on  the  calendar  for 
trial. 

Ninth.  Any  other  unlawful  interference  with  the  pro- 
cess or -proceedings  of  a  court. 

Tenth.  Disobedience  of  a  subpoena  duly  served,  or 
refusing  to  be  sworn  or  answer  as  a  witness. 

Eleventh.     When  summoned  as  juror  in  a  court,  neg- 
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oonstituting  the  contempt,  or  a  statement  of  the  facta  by 
the  referees  or  arbitrators. 

flTienthe  contempt  is  not  committed  in  the  imme- 
(liate  view  and  presence  of  the  court  or  judge,  a  warrant 
or  attachment  may  be  issued  to  bring  the  person  charged   Proceeding  in 

/  .  «    case  contempt 

to  answer ;  or,  without  a  previous  arrest,  a  warrant  of  is  committed 

'       '  *^,  '  outofpres- 

pommitment  may,  upon  notice  or  upon  an  order  to  show  enc«  of  court, 
cause,  be  granted,  and  no  warrant  of  commitment  shall 
be  issued  without  such  previous  attachment  to  answer,  or 
such  notice  or  order  to  show  cause. 

Whenever  a  warrant  of  attachment  is  issued  pursuant 
to  this  chapter,  the  court  or  judge  shall  direct,  by  an    fall  to  be  en- 

r      7  JO  y     J  dorsedon 

endorsement  on  such  warrant,  that  the  person  charged    warrant 
may  be  let  to  bail  for  his  appearance,  in  an  amount  to  be 
specified  in  such  endorsement. 

Sec.  569.    Upon  executing  the  warrant  of  attachment 
the  sheriff  shall  keep  the  person  in  custody,  bring  him    Duty  or  sher- 
before  the  court  or  judge,  and  detain  him  until  an  order    inglhe^war- 
mav  be  made  in  the  premises,  unless  the  person  arrested 
entitle  himself  to  be  discharged,  as  provided  in  the  next 
section. 

Sec.  570.     When  a  direction  to  let  a  person  arrested 
to  bail  is  contained  in  the  warrant  of  attachment,  or  en- 
dorsed thereon,  he  shall  be  discharged  from  the  arrest- 
upon  executing  and  delivering  to  the  officer,  at  any  time    when  pris- 
before  return  day  of  the  warrant,  a  written  undertaking,    SS^baU. 
with  two  sufficient  sureties,  to  the  effect  that  the  person 
arrested  will  appear  on  return  of  the  warrant,  and  abide 
the  order  of  the  court  or  judge  thereon,  or  they  will  pay 
as  may  be  directed  the  sum  specified  in  the  warrant. 

Sec.  571.     The  officer  shall  return  the  warrant  of 
arrest  and  undertaking,  if  any,  received  by  him  from    writ! " '  °  *^' 
the  person  arrested,  by  the  return  day  specified  therein. 

Sec.  572.  When  the  person  arrested  has  been  brought 
op  or  appeared,  the  court  or  judge  shall  proceed  to 
investigate  the  eharse,  and  shall  hear  anv  answer  which    Hearinip  of 

.L  J  1.1  '  1  ^«  charge. 

the  person  arrested  may  make  to  the  same,  and  may  ex- 
amine witnesses  for  or  against  him,  for  which  an  adjourn- 
ment may  be  had  from  time  to  time,  if  necessary. 
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Sec.  573.  Upoo  the  answer  anil  evidence  ^en  the 
court  or  judge  ahall  determine  whether  the  person  pro- 
l^ment  ceeded  gainst  is  guilty  of  the  contempt  charged,  and  if 
it  be  adjudged  that  he  is  guilty  of  the  M>ntempt,  a  fine 
may  be  impoee<I  upon  him,  not  exceeding  five  hmidred 
dollars. 

Sec.  574.     ^Vhen  the  contempt  consists  in  the  omis- 

'"of  oiiii»-   sion  to  perform  an  act  which  is  yet  in  the  power  of  the 

prtwD«a    person  to  perform,  he  may  be  imprisoned  until  he  shall 

onnod.       have  performed  it,  and  in  that  case  the  act  shall  besped- 

Ged  in  the  warrant  of  commitment. 

Sec.  575.     Persons  proceeded  against  according  to  the 

provisions  of  this  chapter  shall  also  be  liable  to  indicts 

iccedisg    nient  for  the  same  misconduct,  if  it  be  an  indictable 

»bie.  olfeiise ;  but  the  court  l>efore  which  a  conviction  is  iiad 

on  the  indictment,  in  passing  sentence,  shall  take  into 

consideration  the  punishment  before  inflicted. 

Sec.  576.  When  the  warrant  of  arrest  has  been 
returned  served,  if  the  person  arrested  do  not  appear  on 
return  day  the  court  or  judge  may  iaeue  another  warrant 
of  arrest,  or  may  order  the  undertaking  to  be  prosecuted, 
>c«ediiwi  o'  l>oth.  If  the  undertaking  be  prosecuted  the  measure 
^^,  of  damages  in  the  action  shall  be  the  extent  of  the  loss 
or  injury  sustained  by  the  aggrieved  party,  by  reason  of 
the  misconduct  for  which  the  warrant  was  issued,  and 
the  costs  of  the  proceedings. 

Sec,  577.     Whenever,  by  the  provisions  of  this  chap- 
ter, an  officer  is  required  to  keep  a  person,  arrested  on  a 
D  en  u    warrant  of  attachment,  in  custody,  and  to  bring  him  be- 
'-"ippel^    fore  a  court  or  judge,  the  inability,  from  illness  or  other- 
'■  wise,  of  the  person  to  attend  shall  be  a  sufficient  excuse 

for  not  bringing  him  up ;  and  the  officer  shall  not  con- 
fine a  person  arrested  upon  the  warrant  in  a  prison,  or 
SnSi"!^   otherwise  restrain  him  of  personal  liberty,  except  so  far 
as  may  be  necessary  to  secure  his  personal  attendance. 
Sec.  578.     The  judgment  and  order  of  the  court  or 
an  e  ftn  judge,  made  in  cases  of  contempt,  shall  be  final  and  con- 
*""  elusive.     The  punishment  shall  be  by  fine  or  imprison- 
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ment,  but  no  fine  shall  exceed  the  sum  of  five  hundred 
dollars. 


TITLE  XIV.— Of  Eminent  Domain. 

SEa  579.  Eminent  domain  is  the  right  of  the  people 
or  government  to  take  private  property  for  public  use. 
This  right  may  be  exercised  in  the  manner  provided  in 
this  title. 

Se5C.  580.  Subject  to  the  provisions  of  this  title, 
eminent  domain  may  be  exerdsed  in  behalf  of  the  fol- 
lowing public  uses : 

Fird.  Public  buildings  and  grounds  for  the  use  of 
the  territory,  and  all  other  public  uses  authorized  by  the 
l^islatore  of  this  territory. 

Second.  Public  buildings  and  grounds  for  the  use  of 
any  county,  incorporated  city,  or  city  and  county,  vil- 
lage, town,  or  school  districts ;  canals,  aqueducts,  flumes, 
ditches,  or  pipes  for  conducting  water  for  the  use  of  the 
inhabitants  of  any  county,  incorporated  city,  or  city  and 
coanty,  village,  or  town;  or  for  draining  any  county, 
incorporated  city,  or  city  and  county,  village,  or  town ; 
raising  the  banks  of  streams,  removing  obstructions 
therefrom,  and  widening,  deepening,  or  straightening 
their  channels ;  roads,  streets,  and  alleys,  and  all  other 
pablic  uses  for  the  benefit  of  any  county,  incorporated 
city,  or  city  and  county,  village,  or  town,  or  the  inhabit>- 
ants  thereof,  which  may  be  authorized  by  the  legislature; 
but  the  mode  of  apportioning  and  collecting  the  costs  of 
such  improvements  shall  be  such  as  may  be  provided  in 
the  statutes  by  which  the  same  may  be  authorized. 

Third.  Wharves,  docks,  piers,  chutes,  booms,  ferries, 
bridges,  toll-roads,  by-roads,  plank  and  turnpike  roads, 
steam  and  horse  railroads ;  canals,  ditches,  flumes,  aque- 
ducts, and  pipes  for  public  transportation,  supplying 
nunes  and  farming  neighborhoods  with  water,  and  drain- 
ing and  reclaiming  lands,  and  for  floating  lumber  and 
logs  on  streams  not  navigable. 

Fourth.    Roads,  tunnels,  ditches,  flumes,  pipes,  and 
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dumping  places  for  working  mines ;  also,  outlets,  natural 
or  otherwise,  for  the  flow,  deposit,  or  conduct  of  tailings 
or  refuse  matter  from  mines ;  also,  an  occupancy  in  com- 
mon by  the  owners  or  possessors  of  different  mines  of 
any  place  for  the  flow,  deposit,  or  conduct  of  the  tailings 
or  refuse  matter  from  their  several  mines. 

Fifth.     By-roads  leading  to  residences  and  farms. 

Sixth.     Telegraph  lines. 

Seventh.  Sewerage  of  any  incorporated  city,  or  city 
and  county,  or  of  any  village  or  town,  whether  incor- 
porated or  unincorporated,  or  of  any  settlement  consist- 
ing of  not  less  than  ten  families,  or  of  any  public  build- 
ings belonging  to  the  state,  or  to  any  college  or  uni- 
versity. 

Sec.  581.  The  following  is  a  classification  of  the 
estates  and  rights  in  lands  subject  to  be  taken  for  pub- 
lic use: 

First.  A  fee  simple,  when  taken  for  public  buildings 
or  grounds,  or  for  permanent  buildings,  for  reservoirs 
and  dams,  and  permanent  flooding  occasioned  thereby, 
or  for  an  outlet  for  a  flow,  or  a  place  for  the  deposit  of 
debris  or  tailings  of  a  mine. 

Second,     An  easement,  when  taken  for  any  other  use. 

Third.  The  right  of  entry  upon,  and  occupation  of, 
lands,  and  the  right  to  take  therefrom  such  earth,  gravel, 
stones,  trees,  and  timber  as  may  be  necessary  for  some 
public  use. 

Sec.  582.  The  private  property  which  may  be  taken 
under  this  title  includes — 

First.     All  real  property  belonging  to  any  person. 

Second.  Property  appropriated  to  public  use;  but 
such  property  shall  not  be  taken  unless  for  a  more  neces- 
sary public  use  than  that  to  which  it  has  been  already 
appropriated. 

Third.  Franchises  for  toll-roads,  toll-bridges,  and 
ferries,  and  all  other  franchises;  but  such  franchises 
shall  not  be  taken  unless  for  free  highways,  railroads,  or 
other  more  necessary  use. 
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Fourth.  All  rights  of  way  for  any  and  all  the 
purpofies  mentioned  in  section  580,  and  any  and  all 
structures  and  improvements  thereon,  and  the  lands 
held  or  used  in  connection  therewith,  shall  be  subject 
to  be  connected  with,  crossed  or  intersected  by,  any 
other  right  of  way  or  improvements,  or  structures 
thereon.  They  shall  also  be  subject  to  a  limited  use,  in 
common  with  the  owner  thereof,  when  necessary ;  but 
sach  uses,  crossings,  intersections,  and  connections  shall 
be  made  in  manner  most  compatible  with  the  greatest 
public  benefit  and  least  private  injury. 

Hfth.  All  classes  of  private  property  not  enumerated 
may  be  taken  for  public  use,  when  such  taking  is  author- 
ized by  law. 

Sec.  583.  Before  property  can  be  taken  it  must 
appear — 

fvrsL  That  the  use  to  which  it  is  to  be  applied  is  a 
use  authorized  by  law- 

Second,    That  the  taking  is  necessary  to  such  use. 

Third.  If  already  appropriated  to  some  public  use, 
that  the  public  use  to  which  it  is  to  be  applied  is  a  more 
necessary  public  use. 

Sec.  584.  In  all  cases  where  land  is  required  for 
public  use,  the  territory,  or  its  agents  in  charge  of  such 
Qse,  may  survey  and  locate  the  same ;  but  it  must  be 
located  in  the  manner  which  will  be  most  compatible 
with  the  greatest  public  good  and  the  least  private 
hguiy,  and  subject  to  the  provisions  of  section  589. 
The  territory,  or  its  agents  in  charge  of  such  public 
Qse,  may  enter  upon  the  land  and  make  examina- 
tion, surveys,  and  maps  thereof,  and  such  entry  shall 
constitute  no  cause  of  action  in  favor  of  the  owners 
of  the  land,  except  for  injuries  resulting  from  negli- 
gence, wantonness,  or  malice. 

Sec.  585.  All  proceedings  under  this  title  must  be 
broi^ht  in  the  district  court  for  the  county  in  which  the 
property  is  situated.  They  must  be  commenced  by  filing 
i  complaint  and  jw^iitig  a  summons  thereon. 
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Sec.  586.     The  complaint  must  contain  — 

Mrd.  The  name  of  the  corporation,  association,  com- 
mission, or  person  in  charge  of  the  public  use  for  which 
the  property  is  sought,  who  must  be  styled  plainti^. 

SecoTid.  The  names  of  all  owners  and  claimants  of 
the  property,  if  known,  or  a  statement  that  they  are 
unknown,  who  must  be  styled  defendants. 

Third,     A  statement  of  the  right  of  the  plaintiff. 

Fourth.  If  a  right  of  way  be  sought,  the  complaint 
must  show  the  location,  general  route,  and  termini,  aiul 
must  be  accompanied  by  surveys  and  maps  thereof. 

Fifth.  A  description  of  each  piece  of  land  sought  to 
be  taken,  and  whether  the  same  includes  a  whole  or  only 
a  part  of  an  entire  parcel  or  tract. 

Sixth.  All  parcels  lying  in  the  county,  and  required 
for  the  same  public  use,  may  be  included  in  the  same  or 
separate  proceedings,  at  the  option  of  the  plaintiff;  but 
the  court  may  consolidate  or  separate  them,  to  suit  the 
convenience  of  parties.  When  application  for  the  con- 
demnation of  a  right  of  way  for  the  purpose  of  sewerage 
is  made  on  behalf  of  a  settlement,  or  of  an  incorporated 
village  or  town,  the  probate  judge  alone  must  be  named 
as  plaintiff. 

Sec.  587.  The  clerk  must  issue  a  summons,  which 
must  contain  the  names  of  the  parties,  a  general  descrip- 
tion of  the  whole  property,  a  statement  of  the  public 
use  for  which  it  is  sought,  and  a  reference  to  the  com- 
plaint for  descriptions  of  the  respective  parcels,  and  a 
notice  to  the  defendants  to  appear  and  show  cause  why 
the  property  describeid  should  not  be  condemned  as 
prayed  for  in  the  complaint.  In  all  other  particulars, 
it  must  be  in  the  form  of  a  summons  in  civil  actions, 
and  must  be  served  in  like  manner. 

Sec.  588.  All  persons  in  occupation  of,  or  having  or 
claiming  an  interest  in,  any  of  the  property  described  in 
the  complaint,  or  in  the  damages  for  the  taking  thereof, 
though  not  named,  jnay  appear,  plead  and  defend,  each 
in  respect  to  his  property  or  interest,  or  that  claimed  by 
him,  in  like  manner  as  if  named  in  the  complaint 
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Sec,  689.    The  court  shall  have  power : 

I^    To  regulate  and  determine  the  place  and  man- 
ner of  making  connections  and  crossings ;  of  enjoying    Siiact^^®' 
the  common  use  mentioned  in  the  fifth  sub-division  of 
section  682. 

Second.  To  hear  and  determine  all  adverse  or  con- 
flicting claims  to  the  property  sought  to  be  condemned, 
and  to  the  damages  therefor. 

Third.  To  determine  the  respective  rights  of  differ- 
ent parties  seeking  condemnation  of  the  same  property. 

Sec.  590.    The  court,  jury,  or  referee,  must  hear  such    Legal    testi- 
1^1  testimony  as  may  be  oflered  by  any  other  of  the    by  any  pam 
parties  to  the  proceedings,  and  thereupon  must  ascertain 
and  assess: 

^frs^.    The  value  of  the  property  sought  to  be  con- 
demned, and  all  improvements  thereon  pertaining  to  the    Facts  to  be 
'ttlty,  and  of  each  and  every  separate  estate  or  interest   and    Jm^- 
therein;  if  it  consists  of  different  parcels,  the  value  of  ™ 

^  parcel  and  each  estate  or  interest  therein  shall  be 
*PMately  assessed. 

Secml,  If  the  property  sought  to  be  condemned 
^^onstitatfis  only  a  part  of  a  larger  parcel,  the  damages 
which  will  accrue  to  the  portion  not  sought  to  be  con- 
demned, by  reason  of  its  severance  from  the  portion 
wnght  to  be  condemned,  and  the  construction  of  the  im- 
provements in  the  manner  proposed  by  the  plaintiff. 

Third.  Separately,  how  much  the  portion  not  sought 
to  he  condemned,  and  each  estate  or  interest  therein,  will 
w  benefitted,  if  at  all,  by  the  construction  of  the  im- 
provement proposed  by  the  plaintiff;  and  if  the  benefit 
^  be  equal  to  the  damages  assessed  under  sub-division 
^0,  the  owner  of  the  parcel  shall  be  allowed  no  oom- 
P^sisation  except  the  value  of  the  portion  taken ;  but  if 
^  benefit  shall  be  less  than  the  damages  so  assessed,  the 
'onner  shall  be  deducted  from  the  latter,  and  the  re- 
'oainder  shall  be  the  only  damages  allowed  in  addition 
to  the  value. 
fowih.  If.  the  property  sought  to  be  condemned  be 
26 
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for  a  railroad^  the  cost  of  good  and  sufficient  fences  along 
the  line  of  such  raibx)ad,  and  the  cost  of  cattle  guards 
where  fences  may  cross  the  line  of  such  railroad. 

Fifih.  As  far  as  practicable,  compensation  must  be 
assessed  for  each  source  of  damage  separately. 

Sec.  591.     For  the  purpose  of  assessing  compensa- 
tion and  damages,  the  right  thereto  shall  be  deemed  to 
Measure    of   ^^e  accrued  at  the  date  of  the  summons,  and  its  actual 
fiSi atvSue    value  at  that  date  shall  be  the  measure  of  compensation 
tiSfe^Ym^    for  all  property  to  be  actually  taken,  and  the  basis  of 
***    damages  to  property  not  actually  taken,  but  injuriously 
affected,  in  all  cases  where  such  damages  are  allowed  as 
provided  in  section  590. 

If  an  order  be  made  letting  the  plaintiff  into  posses- 
sion, as  provided  in  section  596,  the  compensation  and 
damages  awarded  shall  draw  lawful  interest  from  the 
date  of  such  order.  No  improvements  put  upon  the 
property  subsequent  to  the  date  of  the  service  of  sum- 
mons shall  be  included  in  the  assessment  of  compensa- 
tion or  damages. 

Sec.  592.  If  the  title  attempted  to  be  acquired  is 
?nflt?tute*I  found  to  be  defective  from  any  cause,  the  plaintiff  may 
to*p^wS^k5  again  institute  proceedings  to  acquire  the  same,  as  in  this 
"^^-  title  prescribed. 

Sec.  593.     The  plaintiff  must,  within  thirty  days 

after  final  judgment,  pay  the  sum  of  money  assessed ; 

but  may,  at  the  time  of  or  before  payment,  elect  to  build 

the  fences  and  cattle  guards,  and  if  he  so  elect,  shall  ex- 

withiii  limit-    ecute  to  the  defendant  a  bond,  with  sureties  to  be  ap- 

anseasment  of   proved  by  the  court,  in  double  the  assessed  costs  of  the 

make  the    same,   to   build  such  fences  and  cattle  guards  within 

necessftry  im- 

provements.  eighteen  months  from  the  time  the  railroad  is  built  on 
the  land  taken,  and  if  such  bond  be  given,  need  not  pay 
the  costs  of  such  fences  and  cattle  guards.  In  an  action 
on  such  bond  the  plaintiff  may  recover  reasonable  attor- 
ney's fees. 

Of  payment  Sec.  594.  Payment  may  be  made  to  the  defendants 
entitled   thereto,   or  the  money  may   be  deposited   in 
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court  for  the  defendants,  and  be  distributed  to  those  en- 
titled thereto.  If  the  money  be  not  so  paid  or  deposited 
the  defendants  may  have  execution,  as  in  civil  cases,  and 
if  the  money  cannot  be  made  on  execution,  the  court, 
upon  a  showing  to  that  effect,  must  set  aside  and  annul 
the  entire  proceedings  and  restore  possession  of  the  prop- 
erty to  the  defendant,  if  possession  has  been  taken  by 
the  plaintiff. 

Sec.  595.  When  payments  have  been  made  and  the 
bond  given,  if  the  plaintiff  elects  to  give  one,  as  required 
by  the  last  two  sections,  the  court  must  make  a  final 
order  of  condemnation,  which  must  describe  the  prop- 
erty condemned  and  the  purpose  of  such  condemnation. 
A  copy  of  the  order  must  be  filed  in  the  office  of  the 
recorder  of  the  county,  and  thereupon  the  property 
described  therein  shall  vest  in  the  plaintiff  for  the  pur- 
poses therein  specified. 

Sec.  596.  At  any  time  after  service  of  summons  the 
court  may  authorize  the  plaintiff,  if  already  in  possession, 
to  continue  therein ;  and  if  not,  then  to  take  possession 
of  and  use  the  property  during  the  pendency  and  until 
the  final  conclusion  of  such  proceedings,  and  may  stay 
all  actions  and  proceedings  against  the  plaintiff  on  ac- 
count thereof;  but  the  plaintiff  must  give  security,  to 
be  approved  by  such  court  or  judge,  to  pay  as  well  the 
compensation  in  that  behalf,  when  ascertained,  as  all 
damages  which  may  be  sustained  by  the  defendant,  if  for 
any  cause  the  property  shall  not  be  finally  taken  for 
public  use. 

Sec.  597.  Costs  may  be  allowed  or  not,  and  if  al- 
lowed, may  be  apportioned  between  the  parties  on  the 
same  or  adverse  sides,  in  the  discretion  of  the  court. 


If  money  not 
paid  defend- 
ant mav  have 
execution  as 
in  civil  cases. 


Final  order  of 
condemna- 
tion. 


Of  the  posses- 
sion by  plain- 
tiff. 


Allowance  of 
costs  under 
this  chapter. 


TITLE  XV. 

Chapter  I. —  General  Principles  of  Evidence, 

Sec.  598.  The  direct  evidence  of  one  witness,  who  is 
entitled  to  full  credit,  is  sufficient  for  proof  of  any  fact, 
except  peijury  and  treason. 


Sufficiency  of 
eyidence. 
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Sec.  599.  A  witness  can  testify  of  those  facts  only 
which  he  knows  of  his  own  knowledge — that  is,  which 
are  derived  from  his  own  perceptions — except  in  those 
few  express  cases  in  which  his  opinions  or  inferences,  or 
the  declarations  of  others,  are  admissible. 

Sec.  600.  A  witness  can  be  heard  only  upon  oath  or 
af^rmation,  and  upon  a  trial  he  can  be  heard  only  in  the 
presence,  and  subject  to  the  examination,  of  all  the  par- 
ties, if  they  choose  to  attend  and  examine. 

Sec.  601.  A  witness  is  presumed  to  speak  the  truth. 
This  presumption,  however,  may  be  repelled  by  the  man- 
ner in  which  he  testifies,  by  the  character  of  his  testimony, 
or  by  evidence  affecting  his  character  for  truth,  honesty, 
or  integrity,  or  his  motives,  or  by  contradictory  evidence, 
and  the  jury  are  the  exclusive  judges  of  his  credibility. 

Sec.  602.  The  rights  of  a  party  cannot  be  prejudiced 
by  the  declaration,  act,  or  omission  of  another,  except  by 
virtue  of  a  particular  relation  between  them ;  therefore, 
proceedings  against  one  cannot  affect  another. 

Sec.  603.  Where,  however,  one  derives  title  to  real 
property  from  another,  the  declaration,  act,  or  omission 
of  the  latter  while  holding  the  title  in  relation  to  the 
property,  is  evidence  against  the  former. 

Sec.  604.  Where,  also,  the  declaration,  act,  or  omis- 
sion forms  part  of  a  transaction,  which  is  itself  the 
fact  in  dispute,  or  evidence  of  that  fact,  such  declaration, 
act,  or  omission  is  evidence  as  part  of  the  transaction. 

Sec.  605.  And  where  the  question  in  dispute  between 
the  parties  is  the  obligation  cfr  duty  of  a  third  person, 
whatever  would  be  the  evidence  for  or  against  such  per- 
son, is  prima  fade  evidence  between  the  parties. 

Sec.  606.  The  declaration,  act,  or  omission  of  a  mem- 
ber of  a  family,  who  is  a  decedent,  or  out  of  the  juris- 
diction, is  also  admissible  as  evidence  of  common  repu- 
tation, in  cases  where,  on  questions  of  pedigree,  such  rep- 
utation is  admissible. 

Sec.  607.  The  declaration,  act,  or  omission  of  a  de- 
cedent, having  sufficient  knowledge  of  the  subject,  against 
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his  pecaniaiy  interest,  is  also  admissible  as  evidenoe  to 
that  extent  against  his  sliocessor  in  interest. 

Sec.  608.  When  part  of  an  act,  declaration,  conver- 
sation, or  writing  is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  inquired  into  by  the 
other;  when  a  letter  is  read,  the  answer  may  be  given; 
and  when  a  detached  act,  declaration,  conversation,  or 
writing  is  given  in  evidence,  any  other  act,  declaration, 
conversation,  or  writing,  which  is  necessary  to  make  it 
understood,  may  also  be  given  in  evidence. 

Sec.  609.  There  can  be  no  evidence  of  the  contents 
of  a  writing,  other  than  the  writing  itself,  except  in  the 
following  cases: 

Hrd,  When  the  original  has  been  lost  or  destroyed, 
in  which  case  proof  of  the  loss  or  destruction  must  first 
be  made. 

Second.  When  the  original  is  in  the  possession  of  the 
party  against  whom  the  evidence  is  offered,  and  he  fails 
to  produce  it  after  a  reasonable  notice. 

Third,  When  the  original  is  a  record  or  other  docu- 
ment in  the  custody  of  a  public  officer. 

Fourth.  When  the  original  has  been  recorded  and  a 
certified  copy  of  the  record  is  made  evidence  by  this  code 
or  other  statute. 

f^ih.  When  the  original  consists  of  numerous  ac- 
counts or  other  documents,  which  cannol  be  examined  in 
court  without  great  loss  of  time,  and  the  evidence  sought 
from  them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  sub-divisions  three  and  four, 
a  copy  of  the  original,  or  of  the  record,  must  be  pro- 
duced ;  in  those  mentioned  in  sub-divisions  one  and  two, 
either  a  oopy  or  oral  evidence  of  the  contents. 

Sec.  610.  When  the  terms  of  an  agreement  have 
been  reduced  to  writing  by  the  parties,  it  is  to  l^  con- 
sidered as  containing  all  those  terms,  and,  therefore, 
there  can  be  between  the  parties  and  their  representatives 
or  suocesBors  in  interest  no  evidence  of  the  terms  of  the 
agreement  other  than  the  contents  of  the  writing,  except 
in  the  following  cases : 
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struction of  a 
writing. 
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First,  Where  a  mistake  or  imperfection  of  the  writ^ 
ing  is  put  in  issue  by  the  pleadings. 

Second,  Where  the  validity  of  the  agreement  is  the 
fact  in  dispute. 

But  this  section  does  not  exclude  other  evidence  of 
the  circumstances  under  which  the  agreement  was  made, 
or  to  which  it  relates,  as  defined  in  section  614;  or  to 
explain  an  extrinsic  ambiguity,  or  to  establish  ill^ality 
or  fraud.  The  term  agreement  includes  deeds  and  wills, 
as  well  as  contracts  between  parties. 

Sec.  611.  The  language  of  a  writing  is  to  be  inter- 
preted according  to  the  meaning  it  bears  in  the  place  of 
its  execution,  unless  the  parties  have  reference  to  a  dif- 
ferent plac«. 

Sec.  612.  In  the  construction  of  a  statute  or  instru- 
ment, the  oflSce  of  the  judge  is  simply  to  ascertain  and 
declare  what  is,  in  terms  or  in  substance,  contained 
therein — not  to  insert  what  has  l^een  omitted,  or  to  omit 
what  has  been  inserted ;  and  where  there  are  several  pro- 
visions or  particulars,  such  a  construction  is,  if  possible, 
to  be  adopted  as  will  give  eifect  to  all. 

Sec.  613.  In  the  construction  of  a  statute,  the  in- 
tention of  the  legislature,  and,  in  the  construction  of  the 
instrument,  the  intention  of  the  parties,  is  to  be  pursued, 
if  possible ;  and  when  a  general  and  particular  provision 
are  inconsistent,  the  latter  is  paramount  to  the  former. 
So  a  particular  intent  will  control  a  general  one  that  Is 
inconsistent  with  it. 

Sec.  614.  For  the  proper  construction  of  an  instru- 
ment, the  circumstances  under  which  it  was  made,  in- 
cluding the  situation  of  the  subject  of  the  instrument 
and  of  the  parties  to  it,  may  also  be  shown,  so  that  the 
judge  be  placed  in  the  position  of  those  whose  language 
he  is  ta  interpret. 

Sec.  615.  The  terms  of  a  writing  are  presumed  to 
have  been  used  in  their  primary  and  general  acceptation, 
but  evidence  is,  nevertheless,  admissible  that  they  have 
a  local,  technical,  or  otherwise  peculiar  signification,  and 
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were  so  used  and  onderstood  in  the  particular  instance, 
in  which  case  the  agreement  must  be  construed  accord- 
ingly. 

Sec.  616.  When  an  instrument  consists  partly  of 
written  words  and  partly  of  a  printed  form,  and  the  two 
are  inconsistent,  the  former  controls  the  latter. 

Sec.  617.  When  the  characters  in  which  an  instru- 
ment is  written  are  difficult  to  be  deciphered,  or  the 
language  of  the  instrument  is  not  understood  by  the 
coort,  the  evidence  of  persons  skilled  in  deciphering  the 
cbaracters,  or  who  understand  the  language,  is  admissible 
to  declare  the  characters  or  the  meaning  of  the  language. 

Sec  618.  When  the  terms  of  an  agreement  have 
1^^  intended  in  a  different  sense  by  the  different  parties 
^  it,  that  sense  is  to  prevail  against  either  party  in 
which  he  supposed  the  other  understood  it ;  and  when 
diffwent  oonstmctions  of  a  provision  are  otherwiwe 
^Qilly  proper,  that  is  to  be  taken  which  is  mo«t  favor- 
>h]e  to  the  par^  in  whose  &vor  the  provision  was  made. 

^BC.  619.  A  written  notice,  as  well  as  every  other 
^^^tmg,  is  to  be  construed  according  to  the  ordinary 
*^^<attioo  of  its  terms.  Thus,  a  notice  to  the  drawerH 
*^  codofsen  of  a  bill  of  exchange  or  promi««ory  m;te 
^  it  has  been  protested  for  want  of  afa%qfiaiHyis  or  jjay- 
^-^  Qmst  be  held  to  import  that  tlie  same  \i3a  Itntfu 
'^  J  pnsented  for  aooeptanee  or  paymoit,  and  tlie  «^me 
^*>^aiid  that  the  holder  looki;  for  pay tf tent  Up  tli« 
i^-^Xk  to  vfaom  the  w^dce  is  given. 

^Bc,  ^2f\  When  a  statute  or  in^rtrumffnt  L*  erjually 
'X^pdbie  of  two  intiETpretation-.  orifr  in  (avoTf/f  natural 
^^z  aod  the  other  again^Ft    it,  the   f*/rrrif^   ht   Ut   \m 

^Bt.  4;21.     Xcoe  bat  a  material  7L.\^jpcIvA%  u^^J  f>e 

'^'ia*  rj[  3it  sai&Erial  all«^sd  >zx^,.  thA  \^,  r*:I«*r.'au'.t  V/  t;>r 
t^soai  i  iss^sjz^     C-clIaigsal  '."jt^.-xifi  rLu<  ^z^jr-i'j^. 
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court  to  permit  inquiry  into  a  collateral  fact  when  such 
fact  is  directly  connected  with  the  question  in  dispute, 
and  is  essential  to  its  proper  determination,  or  when  it 
affects  the  credibility  of  a  witness. 

Sec.  623.  Each  party  must  prove  his  own  affirma- 
tive allegations.  Evidence  need  not  be  given  in  support 
of  a  negative  allegation,  except  when  such  negative  alle- 
e?af  fTct^  gation  is  an  essential  part  of  the  statement  of  the  right 
qoired^nto^  or  title  on  which  the  cause  of  action  or  defense  Ls 
founded ;  not  even  in  such  case  when  the  all^ation  is  a 
denial  of  the  existence  of  a  document  the  custody  of 
which  belongs  to  the  opposite  party. 

Sec.  624.  In  conformity  with  the  preceding  provis- 
party  muat  ions,  evidence  may  be  given  upon  a  trial  of  the  follow- 
mg  tacts: 

Mrst,     The  precise  fact  in  dispute. 

Second,  The  act,  declaration,  or  omission  of  a  party 
as  evidence  against  such  party. 

Third.  An  act  or  declaration  of  another,  in  the 
presence  and  within  the  observation  of  a  party,  and  his 
conduct  in  relation  thereto. 

Fourth.     The  act  or  declaration,  verbal  or  written,  of 

a  deceased  person  in  respect  to  the  relationship,  birth, 

marriage,  or  death  of  any  person  related  by  blood  or 

marriage  to  such  deceased  person  ;  the  act  or  declaration 

evidence    of  a  deceased  person  done  or  made  aeainst  his  interest  in 

may  be  given  ,  ,  , 

to  prove.  respect  to  his  real  property ;  and  also  in  criminal  actions 

the  act  or  declaration  of  a  dying  person,  made  under  a 
sense  of  impending  death,  respecting  the  cause  of  his 
death. 

j  Fifth.     After  proof  of  a  partnership  or  agency,  the 

I  act  or  declaration  of  a  partner  or  agent  of  the  party, 

within  the  scope  of  the  partnership  or  agency,  and  dur- 
ing its  existence.  The  same  rule  applies  to  the  act  or 
declaration  of  a  joint  owner,  joint  debtor,  or  other  ])er- 
son  jointly  interested  with  the  party. 

Sixth.  After  proof  of  a  conspiracy,  the  act  or  declar- 
ation of  a  conspirator  against  his  oo-oonspirator,  and 
relating  to  the  conspiracy. 
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Sfmih.  The  act^  declaration,  or  omission  forming 
put  of  a  transaction  as  explained  in  section  604. 

Bghth,  The  testimony  of  a  witness  deceased,  or  out 
of  the  jurisdiction,  or  unable  to  testify,  given  in  a  former 
^on  between  the  same  parties,  relating  to  the  same 
matter. 

ffinik  The  opinion  of  a  witness  respecting  the  iden- 
tity or  handwriting  of  a  person  when  he  has  knowledge 
of  the  person  or  handwriting;  his  opinion  on  a  question 
of  science,  art,  or  trade,  when  he  is  skilled  therein. 

Tenth,  The  opinion  of  a  subscribing  witness  to  a 
^ting,  the  validity  of  which  is  in  dispute,  respecting 
the  mental  sanity  of  the  signer,  and  the  opinion  of  an 
intimate  acquaintance  respecting  the  mental  sanity  of  a 
P®8on,  the  reason  of  the  opinion  being  given. 

Semik  Conmion  reputation  existing  previous  to 
the  controversy  respecting  facts  of  a  general  or  public 
interest  more  than  thirty  years  old,  and  in  cases  of 
Pedigree  and  boundary. 

^^/^L  Usage,  to  explain  the  true  character  of  an 
^  contract,  or  instrument,  where  such  true  character  is 
not  odierwise  plain ;  but  usage  is  never  admissible  except 
^  an  instrument  of  interpretation. 

Thirteenth,  Monuments  and  inscriptions  in  public 
places  as  evidence  of  common  reputation ;  and  entries 
^  femily  bibles  or  other  family  books  or  charts,  engrav- 
^  on  rings,  family  portraits,  and  the  Uke,  as  evidence 
^pedigree. 

fourteenth.  The  contents  of  a  writing,  when  oral 
^dence  thereof  is  admissible. 

fifteenth.  Any  facts  from  which  the  facts  in  issue  are 
Presumed,  or  are  logically  inferable. 

^^i//i.  Such  facts  as  served  to  show  the  credibility 
^  a  witness,  as  explained  in  section  601. 

8bc.  625.  Courts  take  judicial  notice  of  the  fol- 
'^&ct8:  5iScV<iuJj 

^   The  true  signification  of  all  English  words   ^ict^''^ 
^d  phiaaes,  and  all  l^al  expressions. 
26 
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Second.    Whatever  is  established  by  law. 

Third.  Public  and  private  official  acts  of  the  l^isla- 
tive,  executive,  and  judicial  departments  of  this  territory, 
and  of  the  United  States. 

Fourth.  The  seals  of  all  the  courts  of  this  territory, 
and  of  the  United  States. 

Fifth.  The  accession  to  office,  and  the  official  signa- 
tures and  seals  of  office,  of  the  principal  officers  of  gov- 
ernment in  the  legislative,  executive,  and  judicial  depart- 
ments of  this  territory  and  the  United  States. 

Sixth.  The  existence,  title,  national  flag,  and  seal  of 
every  state  or  sovereign  recognized  by  the  executive 
power  of  the  United  States. 

Seventh.  The  seals  of  courts  of  admiralty  and  mari- 
time jurisdiction,  and  of  notaries  public. 

Eighth.  The  laws  of  nature,  the  measure  of  time, 
and  the  geographical  divisions  and  political  history  of  the 
world. 

In  all  these  cases  the  court  may  resort,  for  its  aid,  to 
appropriate  books  or  documents  of  reference. 

Chapter  II. —  WitTiesses. 

Sec.  626.  All  persons,  without  exception  otherwise 
than  is  specified  in  the  next  two  sections,  who,  having 
organs  of  sense,  can  perceive,  and,  perceiving,  can  make 
known  their  perceptions  to  others,  may  be  witnesses. 
Who  may  be  Therefore,  neither  parties  nor  other  persons  who  have  an 
witncnet.  interest  in  the  event  of  an  action  or  proceeding  are  ex- 
cluded, nor  those  who  have  been  convicted  of  crime,  nor 
persons  on  account  of  their  opinions  on  matters  of  reli- 
gious belief;  although  in  every  case  the  credibility  of  the 
witnesses  may  be  drawn  in  question,  as  provided  in  sec- 
tion 601. 

Sec.  627.  No  person  shall  be  allowed  to  testify,  un- 
w  hVc  h  per^  der  provision  of  the  last  section,  where  the  adverse  party, 
fn'o wed'^to  or  the  party  for  whose  immediate  benefit  the  action  or 
gieUB^'lie?  proceeding  is  prosecuted  or  defended,  is  the  representa- 
tive of  a  deceased  person,  when  the  facts  to  be  proved 
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transpired  before  the  death  of  such  deceased  person ;  and 
nothing  in  said  section  shall  affect  the  laws  in  relation  to 
attestation  of  any  instrument  required  to  be  attested ;  nor 
shall  anything  contained  in  said  section  render  any  per- 
son, who,  in  a  criminal  proceeding,  is  charged  with  the 
conmussion  of  any  public  offense,  competent  or  compel- 
lable to  give  evidence  therein  for  or  against  himself. 

8£C.  628.    The  following  persons  shall  not  be  wit- 
nesses: 

Fird.  Those  who  are  of  unsound  mind  at  the  time 
of  their  production  for  examination. 

Second.   Children  under  ten  years  of  age,  who,  in  the    ^^^^j^  y^^^ 
opinion  of  the  court,  appear  incapable  of  receiving  just   JJJj  t?^ft 
impressions  of  the  facts  respecting  which  they  are  exam-    "*■■*• 
ined,  or  of  relating  them  truly. 

Third.  Persons  against  whom  judgment  has  been 
rendered  upon  a  conviction  for  a  felony,  unless  pardoned 
by  the  governor,  or  such  judgment  has  been  reversed  on 
appeal. 

Sec.  629.  There  are  particular  relations  in  which  it  c*»e»  in, 
is  the  policy  of  the  law  to  encourage  confidence,  and  to  mm  we^  n?t 
preserve  it  inviolate ;  therefore  a  person  cannot  be  exam-  teBtf^7^  ^ 
med  as  a  witness  in  the  following  cases : 

f^.  A  husband  cannot  be  examined  for  or  against 
his  wife  without  her  consent,  nor  a  wife  for  or  against 
her  husband  without  his  consent ;  nor  can  either,  during 
the  marriage  or  afterwards,  be,  without  the  consent  of 
the  other,  examined  as  to  any  communication  made  by 
one  to  the  other  during  the  marriage ;  but  this  exception 
does  not  apply  to  a  civil  action  or  proceeding  by  one 
against  the  other,  nor  to  a  criminal  action  or  proceeding 
for  a  crime  committed  by  one  against  the  other. 

Second.    An  attorney  or  counsellor  shall  not,  without 
the  consent  of  his  client,  be  examined  as  a  witness  as  to   communica- 
any  communication  made  by  the  client  to  him,  or  his    StOTney.  *  ° 
advice  given  thereon,  in  the  course  of  professional  em- 
ployment 
Third.    A  clergyman  or  priest  shall  not^  without  the 


204 


CODE  OP  CIVIL  PBOCEDTTBE. 


f 


•    f 


i 


i^ 


il^ 


H 


'L', 


^i 


Con  f  eniozui 
made  to  a 
clergyman. 


I  n  formation 
glyeu  a  phy- 
sician in  nis 
pro  feasional 
capacity. 


C  ommunica- 
tions  made  to 
public  officer. 


Judge  or  1u- 
ror  m  aj  oe 
called  aa 
witness. 


When  an  in- 
terpretershall 
be  used  lor  a 
witness. 


Subpcena  — 
what  may  re- 
quire. 


consent  of  the  person  making  the  confession^  be  exam- 
ined as  a  witness  as  to  any  confession  made  to  him  in 
his  professional  character,  in  the  course  of  discipline 
enjoined  by  the  church  to  which  he  belongs. 

Fourth,  A  licensed  physician  or  surgeon  cannot,  with- 
out the  consent  of  his  patient,  be  examined  in  a  civil 
action,  as  to  any  information  acquired  in  attending  the 
patient,  which  was  necessary  to  enable  him  to  prescribe 
or  act  for  the  patient. 

Sec.  630.  A  public  officer  shall  not  be  examined  as 
a  witness  as  to  communications  made  to  him  in  official 
confidence,  when  the  public  interest  would  suffer  by  the 
disclosure. 

Sec.  631.  The  judge,  himself,  or  any  juror,  may  be 
called  as  a  witness  by  either  party  ;  but  in  such  case  it 
shall  be  in  the  discretion  of  the  court  or  judge  to  order 
the  trial  to  be  postponed  or  suspended,  and  to  take  place 
before  another  judge  or  jury. 

Sec.  632.  When  a  witness  does  not  understand  and 
speak  the  English  language,  an  interpreter  shall  be 
sworn  to  interpret  for  him.  Any  person,  a  resident  of 
the  proper  county,  may  be  summoned  by  any  court  or 
judge  to  appear  before  such  court  or  judge,  to  act  as  in- 
terpreter in  any  action  or  proceeding.  The  summons  shall 
be  served  and  returned  in  like  manner  as  a  subpoena. 
Any  person  so  summoned  shall,  for  a  failure  to  attend 
at  the  time  and  place  named  in  the  summons,  be  deemed 
guilty  of  a  contempt,  and  may  be  punished  accordingly. 
A  person  summoned  as  an  interpreter  shall  receive  such 
compensation  as  the  court  in  its  discretion  may  order,  in 
addition  to  the  fees  allowed  by  law. 

Chapter  III. — Means  of  Production. 

Sec.  633.  A  subpoenE  may  require  not  only  the  at- 
tendance qf  the  person  to  whom  it  is  directed  at  a  partic- 
ular time  and  place,  to  testify  as  a  witness,  but  may  also 
require  him  to  bring  any  books,  documents,  or  other 
things  under  his  control,  to  be  used  as  evidence.    No 
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person  shall  be  required  to  attend  as  a  witness  before  any 
court,  judge,  or  justice,  or  any  other  officer  out  of  the 
county  in  which  he  resides,  unless  the  distance  be  less 
than  thirty  miles  from  his  place  of  residence  to  the  place 
of  trial. 

Sec.  634.    The  subpoena  shall  be  issued  as  follows : 

FhL  To  require  attendance  before  the  court,  or  at 
the  trial  of  an  issue  therein,  it  shall  be  issued  and  under 
the  seal  of  the  court  before  which  the  attendance  is  re- 
quired, or  in  which  the  issue  is  pending. 

Seoond.  To  require  attendance  out  of  the  court  before 
a  judge  or  justice,  or  other  officer  authorized  to  adminis- 
ter oaths  or  take  testimony  in  any  matter  under  the  laws 
of  this  territory,  it  shall  be  issued  by  the  judge,  justice, 
or  any  other  officer  before  whom  the  attendance  is  re- 
quired. 

Third,  To  require  attendance  before  a  commissioner  inaanoe  o  f 
appointed  to  take  testimony  by  a  court  of  a  foreign  coun- 
^  or  of  the  United  States,  or  of  any  other  state  in  the 
United  States  of  America,  or  any  other  district  or  county 
within  the  territory,  or  before  any  officer  or  officers  em- 
powered by  the  laws  of  the  United  States  to  take  testi- 
Dttony,  it  may  be  issued  by  any  judge  or  justice  of  the 
peace  in  places  within  their  respective  jurisdiction,  with 
*ike  power  to  enforce  attendance,  and  upon  certificate  of 
contonaacy  to  said  court  to  punish  contempt  of  their  pro- 
cess, as  such  judge  or  justice  could  exercise  if  the  sub- 
P«na  directed  the  attendance  of  the  witness  before  their 
courts  in  a  matter  pending  therein. 

Sec.  635.  The  service  of  a  subpoena  shall  be  made  by 
showing  the  original,  and  delivering  a  copy  or  a  ticket 
containing  its  substance  to  the  witness  personally,  giving 
or  offering  to  him  at  th^  same  time,  if  demanded  by  him, 
*he  fees  to  which  he  is  entitled  for  travel  to  and  from  the 
place  designated  and  one  day's  attendance  there.  Such 
service  may  be  made  by  any  person. 

8bc,  636,  If  a  witness  be  concealed  in  a  building  or 
veasd  80  as  to  prevent  the  service  of  a  subpoena  upon  him. 
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any  court  or  judge,  or  any  officer  issuing  the  subpoena, 
may,  upon  proof  by  affidavit,  of  the  concealment  and  of 
the  materiality  of  the  witness,  make  an  order  that  the 
sheriff  of  the  county  serve  the  subpoena,  and  the  sheriff 
shall  serve  it  accordingly ;  and  for  that  purpose  may  break 
into  the  building  or  vessel  where  the  witness  is  concealed. 

Sec.  637.  A  person  present  in  court  or  before  a  judi- 
cial officer  may  be  required  to  testify  in  the  same  manner 
as  if  he  were  in  attendance  upon  a  subpoena  issued  by  such 
court  or  officer. 

Sec.  638.  It  shall  be  the  duty  of  a  witness  duly  served 
with  a  subpoena  to  attend  at  the  time  appointed  with  any 
papers  under  his  control  required  by  the  subpoena,  to 
answer  all  pertinent  and  legal  questions,  and,  unless 
sooner  discharged,  to  remain  until  the  testimony  is  closed. 

Sec.  639.  A  witness  shall  answer  questions,  legal 
and  pertinent  to  the  matter  in  issue,  though  his  answer 
may  establish  a  claim  against  himself;  but  he  need  not 
give  an  answer  which  will  have  a  tendency  to  subject  him 
to  punishment  for  felony ;  nor  need  he  give  an  answer 
that  will  have  a  direct  tendency  to  degrade  his  character, 
unless  it  be  the  very  fact  in  issue,  or  to  a  fact  from  which 
the  fact  in  issue  would  be  presumed.  But  a  witness  shall 
answer  as  to  the  fact  of  his  previous  conviction  for 
felony. 

Sec.  640.  Disobedience  to  a  subpoena,  or  a  refusal  to 
be  sworn,  or  to  answer  as  a  witness,  or  to  subscribe  an 
affidavit,  or  deposition,  when  required,  may  be  punished 
as  a  contempt  by  the  court  or  officer  issuing  the  subpoena, 
or  requiring  the  witness  to  be  sworn;  and,  if  the  witness 
be  a  party,  his  complaint  may  be  dismissed  or  his  answer 
stricken  out. 

Sec.  641.  A  witness  disobeying  a  subpoena  shall  also 
forfeit  to  the  party  aggrieved  the  sum  of  one  hundred 
dollars,  and  all  damages  which  he  n;iay  sustain  by  the 
failure  of  the  witness  to  attend;  which  forfeiture  and 
damages  may  be  recovered  in  a  civil  action. 
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Sec.  642.    In  case  of  failure  of  a  witness  to  attend, 
the  court  or  offioer  issuing  the  subpoena,  upon  proof  of  ^^^^^^  ^^ 
the  service  thereof,  and  of  the  failure  of  the  witness,  may    ^J^*  ^^  ^t- 
issue  a  warrant  to  the  sheriff  of  the  county  to  arrest  the 
witness,  and  bring  him  before  the  court  or  officer  where 
his  attendance  was  required. 

Sec.  643.     Every  warrant  of  commitment,  issued  by    warrant  of 
a  court  or  officer  pursuant  to  this  chapter,  must  specify    J^^^t'SSi 
therein  particularly  the  cause  of  the  commitment,  and,  if  "^^ 
it  be  for  refusing  to  answer  a  question,  such  question  must 
be  stated  in  the  warrant.     And  every  warrant  to  arrest, 
or  commit,  a  witness  pursuant  to  this  chapter,  must  be 
directed  to  the  sheriff  of  the  county  where  the  witness  ^oe^e^t 
may  be,  and  must  be  executed  by  him  in  the  same  man- 
ner as  process  issued  by  the  district  court. 

Sec.  644.  K  the  witness  be  a  prisoner  eonfined  in  a 
jail  or  prison  within  this  territory  for  any  other  cause 
than  a  sentence  for  felony,  an  order  for  his  examination 
in  the  prison,  upon  deposition,  or  for  his  temporary  re- 
moval and  production  before  a  court,  or  officer,  for  the  order  for  ex- 
purpose  of  being  orally  examined,  may  be  made  as  fol-  witn^B^^  \ 
lows:  P'*^^"'- 

fint  By  the  court  itself,  in  which  the  action  or 
special  proceeding  is  pending. 

Second.  By  a  judge  of  the  supreme  court,  district 
court,  or  probate  judge  of  the  county  where  the  action 
or  proceeding  is  pending,  if  before  a  judge  or  other  per- 
son out  of  court 

Sec.  646.    Such  order  can  only  be  made  on  affida- 
vit showing  the  nature  of  the  action  or  proceeding,    order^  ander 
the  testimony  expected  from  the  witness,  and  its  materi- 
ality. 

Sec.  646.     If  the  witness  be  imprisoned  in  the  county 
where  the  action  or  proceeding  is  pending,  for  a  cause    may"b?^ro^ 
other  than  felony,  his  production  may  be  required.     In    pSSSed.  ^' 
all  other  cases  his  examination,  when  allowed,  shall  be 
taktti  upon  deposition. 
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Sec.  653.  An  affidavit  taken  in  a  foreign  country^  to 
be  used  in  this  territory,  shall  be  taken  before  an  am- 
bfiSBador,  minister,  or  consul  of  the  United  States,  or 
before  any  judge  of  a  court  of  record,  having  a  seal,  in 
SQch  foreign  country. 

Ssa  654.  When  an  affidavit  is  taken  before  a  judge 
of  a  court  in  another  state,  or  in  a  foreign  country,  the 
geDuineness  of  the  signatiu^  of  the  judge,  the  existence 
of  the  court,  and  the  fact  that  such  judge  is  a  member 
thereof,  shall  be  certified  by  the  clerk  of  the  court  under 
the  seal  thereof. 

Sec  655.  If  such  affidavit  be  made  in  an  action  or 
special  proceeding  pending  in  a  court,  it  may  be  filed 
with  the  court  or  the  clerk  thereof.  If  not  so  made,  it 
may  be  filed  with  the  clerk  of  the  county  where  the 
newspaper  is  printed.  In  either  case  the  original  affi- 
davit, or  a  copy  thereof,  certified  by  the  judge  of  the 
court  or  clerk  having  it  in  custody,  is  prima  faoie  evi- 
dence of  the  fact  stated  therein. 

Chapter  V. —  Of  Dqxmtiona  taken  in  this  Territory. 

Sec  656.  The  testimony  of  a  witness  in  this  terri- 
toiy  may  be  taken  by  deposition  in  an  action  at  any    DeposiUon  of 

.  -^  ,  "vriinosi  with- 

time  after  the  service  of  the  summons,  or  the  appearance    in  the  tenito- 
of  the  defendant;  and  in  a  special  proceeding  after  a 
question  of  fact  has  arisen  therein,  in  the  following  cases  : 

UrtL  When  the  witness  is  a  party  to  the  action  or 
proceeding,  or  a  person  for  whose  immediate  benefit  the 
scdon  or  proceeding  is  prosecuted  or  defended. 

Seoond,  When  the  witness  resides  out  of  the  county 
in  which  his  testimony  is  to  be  used. 

Third,  When  the  witness  is  about  to  leave  the  county 
where  the  action  is  to  be  tried,  and  will  probably  con- 
tinue absent  when  the  testimony  is  required. 

FoutHl  When  the  witness,  otherwise  liable  to  attend 
the  trial,  is  nevertheless  too  infirm  to  attend. 

Sec  657.     Either  party   may  have  the  deposition 
taken  of  a  witness  in  this  territory,  before  any  judge  or 
27 
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[  clerk,  or  any  justice  of  the  peace,  or  notary  public,  in 

mi^*hav^t2    *^^  territory,  on  serving  on  the  adverse  party  previous 
^^'  notice  of  the  time  and  place  of  examination,  together 

with  a  copy  of  an  affidavit  showing  that  the  case  is  one 
mentioned  in  the  last  section.     At  any  time  during  the 
forty  days  immediately  after  the  service  of  summons  by 
publication  has  b^n  completed,  and  at  any  time  there- 
after when  the  defendant  has  not  appeared,  the  notice 
required  by  this  section  may  be  served  on  the  clerk  of 
the  court  where  the  action  is  pending ;  such  notice  shall 
be  at  least  five  days,  and  in  addition  one  day  for  every 
Notice  for   twenty-five  miles  of  the  distance  of  the  place  of  exam- 
^n^^egov-    inatioi^from  the  residence  of  the  person  to  whom  the 
notice  is  given,  unless,  for  a  cause  shown,  a  judge  by 
order  prescribe  a  shorter  time.     When  a  shorter  time  is 
•  prescribed  a  copy  of  the  order  shall  be  served  with  the 
notice. 

Sec.  658.  Either  party  may  attend  such  examina- 
tion, and  put  such  questions — direct  and  cross — as  may 
be  proper.  The  deposition,  when  completed,  shall  be 
carefully  read  to  the  witness,  and  corrected  by  him  in 
any  particular  if  desired  ;  it  shall  then  be  subscribed  by 
the  witness,  certified  by  the  judge  or  officer  taking  the 
deposition,  enclosed  in  an  envelope  or  wrapper,  sealed 
and  directed  to  the  clerk  of  the  court  in  which  the  action 
is  pending,  or  to  such  person  as  the  parties  in  writing 
tiiidn'^an^d  "^^  agree  upon,  and  either  delivered  by  the  judge  or 
depoiiSon  ^  officer  to  the  clerk,  or  such  person,  or  transmitted  through 
the  mail,  or  by  some  safe  private  opportunity ;  and  there- 
upon such  deposition  may  be  used  by  either  party  upon 
the  trial  or  other  proceeding  against  any  party  giving  or 
receiving  the  notice,  subject  to  all  legal  exceptions.  But 
if  the  parties  attend  at  the  examination,  no  objection  to 
the  form  of  an  interrogatory  shall  be  made  at  the  trial, 
unless  the  same  was  stated  at  the  time  of  the  examina- 
tion. If  the  deposition  be  taken  by  reason  of  the 
absence  or  intended  absence  from  the  county  of  the 
witness,  or  because  he  is  too  infirm  to  attend,  proof,  by 
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affidavit  or  oral  testimony,  shall  be  made  at  the  trial 
that  the  witness  continues  absent  or  infirm,  to  the  best 
of  the  deponent's  knowledge  or  belief.  The  deposition 
thofi  taken  may  also  be  read  in  case  of  the  death  of  the 
witness. 

Sec.  659.     When  a  deposition  has  once  been  taken  it   ^ay  be  ntA 
may  be  read  in  any  stage  of  the  same  action  or  proceed-   5 y  S??her 
ing  by  either  party,  and  shall  then  be  deemed  evidence    ^**^* 
of  the  party  reading  it. 

Chapter  VI. —  Of  DeposUums  taken  out  of  this 

Territory. 

Sbc.  660.     The  testimony  of  a  witness  out  of  the 
territory  may  be  taken  by  deposition  in  an  action,  at  any    tionof  wu- 
time  after  the  service  of  the  summons,  or  the  appearance    territory  may 
of  the  defendant ;  and  in  a  special  proceeding,  at  any 
time  after  a  question  of  fact  has  arisen  therein. 

Sec.  661.  When  the  testimony  of  any  non-resident 
witness  or  witnesses  shall  be  necessary  in  any  civil  cause, 
depending  in  any  court  of  law  or  equity  in  this  territory, 
it  shall  be  lawful  for  the  party  wishing  to  use  the  same, 
on  giving  to  the  adverse  party,  or  his  attorney,  five  days 
previous  notice,  together  with  a  copy  of  the  interrogato- 
ries intended  to  be  put  to  such  witness  or  witnesses,  to 
sue  out  from  the  proper  clerk's  office  a  commission,  un-  oepoaition  of 
der  the  seal  of  the  court,  to  be  directed  to  any  person  as  wSnM?*how 
oonuniasioner,  or  to  any  judge  or  justice  of  the  peace, 
clerk  of  a  court  of  record,  or  notary  public  of  the  county 
or  city  in  which  such  witness  or  witnesses  may  reside, 
anthorizing  and  requiring  him  to  cause  such  witness  or 
witnesses  to  oome  before  him,  at  such  place  and  time  as 
he  may  designate  and  appoint,  and  faithfully  to  take  his, 
her,  or  their  deposition,  or  depositions,  upon  all  such 
interrogations  as  may  be  enclosed  with,  or  attached  to, 
SQch  conmiunication,  both  on  the  part  of  the  plaintifi^ 
and  the  defendant,  and  none  others ;  and  to  certify  the 
same  when  taken,  together  with  the  said  commission  and 
interrogations,  into  the  court  in  which  such  cause  may  be 
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depending,  with  the  least  possible  delay.  If  issued  to 
any  country  out  of  the  United  States,  it  may  be  direcjted 
to  a  minister,  ambassador,  consul,  vice-consul,  or  consu- 
lar agent  of  the  United  States,  in  such  country;  or  to 
any  person  agreed  upon  by  the  parties. 

Sec.  662.  Every  examination  and  depositioi^  which 
shall  be  taken  and  returned  according  to  the  provisions 
May  be  read  of  this  act,  may  be  read  in  evidence  in  the  cause  in  which 
it  shall  be  taken,  with  the  like  effect  as  if  such  witness 
had  been  present,  and  examined  by  parol  in  open  court, 
on  the  trial  or  hearing  thereof. 

Sec.  663.  All  depositions  taken  in  pursuance  hereof, 
when  returned  into  court,  may  be  read  by  either  party, 
on  the  trial  of  the  cases  to  which  they  relate. 

Chapter  VII. — Proceedings  to  Perpetuale  Testimony. 

Sec.  664.  The  testimony  of  a  witness  may  be  taken 
and  perpetuated,  as  provided  in  this  chapter. 

Sec.  665.  The  applicant  must  produce  to  a  district 
or  a  probate  judge,  a  petition,  verified  by  the  oath  of  the 
applicant,  stating : 

First.  That  the  applicant  expects  to  be  a  party  to  an 
action  in  a  court  in  this  territory,  and  in  such  case  the 
names  of  the  persons  whom  he  expects  will  be  adverse 
parties;  or. 

Second.  That  the  proof  of  some  fact  is  necessary  to 
perfect  the  title  to  property  in  which  he  is  interested,  or 
to  establish  marriage,  descent,  heirship,  or  any  other 
matter  which  it  may  hereafter  become  material  to  estab- 
lish, though  no  suit  may  at  the  time  be  anticipated,  or, 
if  anticipated,  he  may  not  know  the  parties  to  such  suit ; 
and. 

Third.  The  name  of  the  witness  to  be  examined,  his 
place  of  residence,  and  a  general  outline  of  the  facts  ex- 
pected to  be  proved. 

The  judge  to  whom  such  petition  is  presented*  must 
make  an  order  allowing  the  examination,  and  designating 
the  officer  before  whom  the  same  must  be  taken,  and 
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prescribing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known,  and  reside  in  this  territory, 
most  be  personally  served ;  and,  if  unknown,  such  notice 
most  be  served  on  the  clerk  of  the  county  where  the 
property  to  be  affected  by  the  evidence  is  situated,  or  the 
judge  makiog  the  order  resides,  as  may  be  directed  by 
him,  and  by  publication  thereof  in  some  newspaper,  to 
be  designated  by  the  judge,  for  the  same  period  required 
for  the  publication  of  summons.  The  judge  must  also 
designate  in  his  order  the  clerk  of  the  county  to  whom 
the  depositions  must  be  returned  when  taken. 

Sec.  666.  The  person  appointed  by  the  judge  to  take 
the  depositions  is  authorized,  if  a  resident  of  this  terri- 
tory, on  receiving  a  copy  of  the  order  of  the  judge,  and 
of  the  notice  prescribed  in  the  last  section,  with  proof  of 

its  personal  service  or  publication,  or  if  a  resident  with- 
in*+1.    *      •-.  •    •       xi.  •    •  x:        J     Authority  of 

oat  the  territory,  on  receivmg  the  commission  mentioned    p  e  r » Vi/f: 
in  the  next  section,  with  proof  of  like  service  of  publi-   jakcevidcnce 

,  *^  ,  ^  perpetuate 

cation  of  the  notice,  to  take  the  deposition  of  the  witness    testimony. 

named  in  the  order  of  the  judge  or  in  the  commission; 

or,  if  more  than  one  witness  is  thus  named,  of  such  of 

them  as  appear  before  him  at  the  time  designated ;  and 

the  taking  of  the  same  may  be  continued  from  time  to 

time. 

Sbc.  667.     The  examination   must  be  by  question 
and  answer,  and  if  the  testimony  is  to  be  taken  outside 
of  this  territory,  it  must  be  taken  upon  a  commission  to 
be  issued  by  the  judge  allowing  the  examination,  under 
the  seal  of  the  court  of  which  he  is  judge,  and  upon 
interrogatories  to  be  settled  by  the  judge  granting  such    ^^^^  ^f  ^, 
commission,   unless  the   parties   expectant,   if   known,    a^Lattiori& 
otherwise  agree.     If  such  parties  axe  unknown,  notice   '^^^^^^ 
of  the  settlement  of  the  interrogatories  shall  be  pub- 
lished in  some  newspaper,  for  such  time  as  the  judge 
maj  designate.     The  deposition,  when  completed,  must 
be  carefully  read  to  and  subscribed  by  the  witness,  then    Return  of 
certified  by  the  officer  or  person  taking  the  same,  and     *       ^^' 
shall  then  be  sealed  up  and  delivered  or  transmitted  to 
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the  clerk  of  the  county  designated  in  the  order  of  the 
judge  allowing  the  examination,  who  shall  file  the  same 
when  received.  The  judge  allowing  the  examination 
shall  file  with  the  clerk  the  order  for  the  examination^ 
the  petition  on  which  the  same  was  granted,  with  proof 
of  service  of  the  order  and  notice. 

Sec.  668.  The  petition  and  order  and  papers  filed 
by  the  judge,  as  provided  in  section  665,  or  a  certified 
copy  thereof,  are  prima  fade  evidence  of  the  facts  stated 
therein  to  show  compliance  with  the  provisions  of  this 
chapter. 

Sec,  669.  If  a  trial  be  had  between  the  parties 
named  in  the  petition  as  parties  expectant,  or  their  suc- 
cessors in  interest,  or  between  any  parties,  wherein  it 
may  be  material  to  establish  the  facts  which  depositions 
prove,  or  tend  to  prove,  upon  proof  of  the  death  or 
insanity  of  the  witnesses,  or  that  they  cannot  be  found, 
or  are  unable,  by  reason  of  age  or  other  infirmity,  to 
give  their  testimony,  the  depositions  or  copies  thereof 
may  be  used  by  either  party,  subject  to  all  l^al  objec- 
tions ;  but  if  the  parties  attended  at  the  examination,  no 
objection  to  the  form  of  an  interrogatory  can  be  made  at 
the  trial,  unless  the  same  was  stated  at  the  examination. 

Sec.  670.  The  deposition  so  taken  and  read  in 
evidence  has  the  same  effect  as  the  oral  testimony  of  the 
witness,  and  no  other,  and  every  objection  to  the  witness) 
or  to  the  relevancy  of  any  question  put  to  him,  or  of 
any  answer  given  by  him,  may  be  made  in  the  same 
manner  as  if  he  were  examined  orally  at  the  trial. 

Chapter  VIII. — Administration  of  Oaths  and 

Affirmations, 

Sec.  671.  Every  court  of  this  territory,  every  judge 
or  clerk  or  deputy  clerk  of  any  court,  every  justice  of 
the  peace,  and  every  notary  public,  county  clerk,  and 
every  officer  authorized  to  take  testimony,  or  to  decide 
upon  evidence  in  any  proceeding,  shall  have  power  to 
administer  oaths  or  affirmations. 
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Sec.  672.  When  a  person  is  sworn  who  believes  in 
aoj  other  than  the  Christian  religion,  he  may  be  sworn 
aooording  to  the  peculiar  ceremonies  of  his  religion,  if 
there  be  any  such. 

Sec.  673.  A  witness  who  desires  it  may,  at  his 
option,  instead  of  taking  an  oath,  make  his  solemn 
affinnatioQ  or  declaration  by  assenting  when  addressed 
in  the  following  form : 

^' You  do  solemnly  affirm  that  the  evidence  you  shall 

give  in  this  issue  (or  matter)  pending  between 

and shall  be  the  truth,  the  whole  truth,  a,nd 

nothing  but  the  truth.''  Assent  to  this  affirmation  shall 
be  made  by  answer,  "  I  do.''  A  false  affirmation  or 
declaration  shall  be  deemed  perjury  equally  with  a  false 
oath. 

Sec.  674.  That  Chapters  XLI.  and  LXXX.  of  an 
act  entitled  ''An  Act  revising,  re-enacting,  and  codifying 
the  general  and  permanent  laws  of  Montana  territory," 
approved  January  12th,  1872,  relating  to  limitations, 
and  the  first  six  hundred  and  fifteen  sections  of  an  act 
entitled  ''An  Act  to  r^ulate  proceedings  in  civil  cases  in 
the  courts  of  justice  of  the  territory  of  Montana," 
approved  January  12th,  1872,  be,  and  the  same  is 
^Khy,  repealed :  Prodded,  That  this  act  shall  not  be 
so  oonstnied  as  to  afiect  any  suit  or  proceeding  that  may 
be  pending  in  any  court  of  this  territory  at  the  time 
this  act  shall  take  effect 

SEa  675.  This  act  shall  take  effect  and  be  in  force 
on  and  after  the  first  day  of  August,  one  thousand  eight 
hondred  and  seventy-seven ;  except  Chapter  II.  of  Title 
XV.,  and  III.  of  Title  VIII.,  and  section  84  of  Chap- 
ter n.  of  Title  VI.,  and  section  241  of  Chapter  III. 
of  Title  ym.,  which  shall  take  effect  and  be  in  force 
&^om  and  after  its  passage. 

Approved  February  16th,  1877. 
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ProTlso. 


AN  ACT  to  provide  for  the  appointment  of  commissionere  of 

deeds. 

Be  it  encusted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Section  1.  That  the  governor  of  this  territory  may 
appoint  and  commission  in  any  state  or  ten-itory  of  tli<* 
United  States,  or  Dominion  of  Canada,  one  or  more  com- 
missioners of  deeds,  to  continue  in  office  during  the  pleas- 
ure of  the  govenor,  not  exceeding  the  period  of  five 
years,  who  shall  have  power  to  administer  oaths  and  take 
depositions,  and  the  proof  and  acknowledgment  of  deeds, 
and  other  instruments,  to  be  used  or  recorded  in  this  ter- 
ritory. 

Sec.  2.  Before  such  commissioner  shall  proceed  to  dis- 
charge any  of  the  duties  of  his  said  appointment,  he  shall 
take  and  subscribe  an  oath  before  some  officer  authorized 
to  administer  oaths  in  the  state  or  territory  for  which  he 
is  appointed,  that  he  will  faithfully  discharge  the  duties 
of  his  said  appointment,  which  oath,  together  with  an 
impression  of  his  seal  of  dffice,  shall  be  filed  in  the  office 
of  the  governor  of  this  territory:  Promded,  That  no 
commission  shall  issue  until  the  applicant  pays  into  the 
territorial  treasury  the  sum  of  three  dollars. 

Sec.  3.  That  Chapter  XII.  of  an  act  entitled  "  An 
Act  revising,  re-«nacting,  and  codifying  the  general  and 
permanent  laws  of  Montana  territory,"  approved  Janu- 
ary 12th,  1872,  be,  and  the  same  is  hereby,  repealed;  but 
nothing  in  this  act  contained  shall  be  so  construed  as  to 
terminate  the  office  of  any  commissioner  of  deeds  hereto- 
fore appointed  by  the  governor  of  this  territory,  before 
January  1st,  1878,  nor  until  five  years  shall  have  expired 
after  the  date  of  his  commission. 

Sec.  4,  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage,  and  all  acts  in  conflict  with  this  act 
are  hereby  repealed. 

Approved  January  26th^  1877. 
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CJONSGLIDATIGN  OF  OFFICES. 

AN  ACT  to  consolidate  the  county  offices  of  Meagher,  Choteau, 
Jefferson,  Qallatin,  and  Miasoola  counties. 

Be  U  enacted  by  the  Legidative  Assembly  of  the  Territory 
of  Mofnkma: 

Sbction  1.  The  sheriffs  of  the  oounties  of  Meagher, 
GhoteaUy  Jefierson^  Gallatin,  and  Missoula,  shall  be  ex 
(jlMo  the  asseasors  of  said  counties,  and  shall  peform  the 
daties  now  required  by  law  to  be  performed  by  assessors, 
and  shall,  before  proceeding  to  assess  any  property,  take 
and  subscribe  the  oath  of  office  now  required  to  be  taken 
bjr  asBeasors;  and,  in  addition  to  his  fees  as  sheriff,  shall 
be  entitled  to  receive  not  less  than  one-half  nor  more 
than  three-foorths  of  one  mill  on  the  assessed  value  of 
all  property  returned  by  him,  subject  to  all  deductions 
made  by  the  board  of  equalization :  Provided,  That  the 
provisions  of  this  bill  shall  apply  to  Gallatin  county  save 
and  except  as  to  the  offices  of  probate  judge  and  county 
derk,  which  offices  shall  not  in  any  case  be  consolidated 
in  the  said  county  of  Gallatin. 

Sec.  2.  That  the  probate  judges  of  said  several  coun- 
ties  shall  by  virtue  of  their  said  offices  be  ex  officio  county 
derk  and  recorder,  and,  in  addition  to  the  duties  of  said 
office  of  probate  judge,  shall  perform  the  duties  of  county 
derk  and  recorder,  asprescribed  by  law,  and  shall,  in  ad- 
dition to  their  fees  as  probate  judge,  receive  the  same  fees 
aB  are  fay  law  allowed  to  said  clerks  and  recorders  for  the 
services  as  such  clerks  and  recorders;  and  before  entering 
upon  the  discharge  of  their  duties,  they  shall,  in  addi- 
tion to  their  bonds  as  probate  judge,  execute  the  same 
bond  as  is  now  required  by  law  of  said  clerk  and  re- 
corder, and  take  the  same  oath  of  office  as  is  now  required 
of  such  derk  and  recorder:  Provided,  That  no  com- 
pensation shall  be  allowed  the  probate  judge,  except  the 
aaid  fees  now  prescribed  by  law  for  the  performance  of 
the  duties  of  probate  judge  and  clerk  and  recorder. 

Saa  3.  The  county  treasurers  of  said  oounties  shall 
28 
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be  ex  officio  superintendents  of  common  schools  of  said 
counties,  and  shall  perform  the  duties  of  such  superin- 
tendents without  other  compensation  than  that  allowed 
by  law  to  county  treasurers. 

Sec.  4.  The  refusal  of  any  officer  to  act  as  asse8s<jr, 
or  as  county  clerk  and  recorder,  or  as  superintendent  of 
common  schools,  shall  vacate  the  office  of  the  sheriff,  or 
probate  judge,  or  treasurer,  so  refusing  to  act,  which  shall 
be  filled  as  in  other  cases  of  vacancy. 

Sec.  5.  At  the  next  general  election  to  be  held  in 
said  several  counties,  there  shall  be  elected  a  sherifi, 
who  shall  be  ex  officio  assessor;  a  probate  judge,  who 
shall  be  ex  officio  county  clerk  and  recorder;  and  a  treas- 
urer, who  shall  be  ex  officio  superintendent  of  common 
schools,  of  said  counties,  respectively,  who  shall  enter 
upon  the  duties  of  their  respective  offices  as  provided  for 
in  this  act  at  the  time  or  times  now  prescribed  by  law. 

Sec.  6.  This  act  shall  not  affect  the  tenure  of  office 
of  any  officer  now  holding  the  office  of  county  assessor, 
county  clerk  and  recorder,  or  superintendent  of  schools, 
nor  with  their  discliarge  of  the  duties  thereof,  but  they 
may  proceed  to  discharge  said  duties  and  hold  their  said 
offices  to  the  close  of  the  terms  for  which  they  have  been 
elected  or  appointed,  but  otherwise  this  act  shall  take 
effect  from  and  after  its  passage. 

Approved  February  16th,  1877., 
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COUNTY  COMMISSIONERS— ELECTION  OF.     . 

AN  ACT  to  regulate  the  election  of  county  commissioners. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

SEcrriON  1.  At  the  general  election  to  be  held  on  the 
7th  day  of  November,  A.  D.  1878,  there  shall  be  elected 
a  board  of  county  commissioners  composed  of  three 
members.  The  person  having  2  the  highest  number  of 
votes  shall  continue  in  office  for  six  years;  the  next 
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highest,  four  years ;  the  next  highest,  two  years ;  and 
bieonially  thereafter  one  commissioner  shall  be  elected 
and  continue  in  office  six  years :  Providedj  That  county 
oommifisioners  whose  term  of  office  shall  expire  in  1877, 
shall  continue  in  office  until  their  successors  are  elected 
and  qualified.  On  every  election  hereafter  of  county 
GommisBioners  of  any  county,  where  more  than  one  com- 
missioner is  to  be  elected,  the  person  reoeivinc  the  hiffh-  term  of  mt- 
est  number  of  votes  shall  be  held  and  considered  elected    oommiaBion- 

en. 

for  the  longest  term  of  office  to  be  filled  at  such  elec- 
tions ;  the  person  receiving  the  second  highest  number 
of  votes  shall  be  held  and  considered  elected  for  the  second 
longest  term  of  office ;  and  the  person  receiving  the  third 
largest  number,  for  the  shortest  term;  but  if  two  or 
more  persons  have  the  same  number  of  votes,  then  their 
terms  shall  be  determined  by  lot,  under  the  direction  of 
the  board  of  canvassers  returning  the  election. 

Sec.  2.     All  acts  and  parts  of  acts  in  conflict  with 
this  act  are  hereby  repealed. 

Sec.  3.     This  act  shall  take  effect  and  be  in  force 
from  and  aAer  its  passage. 
Approved  February  16th,  1877. 


COUNTY  SICK  AND  POOR. 

AX  ACT  supplemental  to  an  act  to  provide  for  the  support* 
care,  and  maintenance  of  the  county  sick  and  poor. 

Be  U  enacted  by  the  Legidaiive  Assembly  of  the  Territory 
of  Montana : 

Section  1.  That  nothing  contained  in  sections  5,  6^ 
or  7,  of  an  act  entitled  "  An  Act  to  provide  for  the  sup- 
port, care,  and  maintenance  of  the  county  sick  and  poor," 
f»hall  be  so  construed  as  to  prevent  the  county  commis- 
sioners of  the  several  counties  of  this  territory  from  re- 
jecting any  or  all  bids  which  they  may  receive  under  the 
provisions  of  said  sections:     Provided,  When  any  con- 
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tract  shall  be  let  for  the  maintenanoe  of  such  sick  and 
poor  it  shall  be  let  to  the  lowest  responsible  bidder. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force 
from  and  afler  its  passage. 

Approved  January  26th,  1877. 


CRIMINAL  LAWS. 

AN  ACT  to  amend  section  147  of  the  criminal  laws,  approved 

January  12th,  1872. 


Be  it  enacted  by  the  Lestidathe  A99embly  of  the 
of  Mantarui: 

SBcnoN*  1 .  Section  1 47  shall  read  as  follows :  "  Sec- 
tion 147.  If  any  person  shall  obstruct  or  injure,  or 
cause  or  procure  to  be  obstructed  or  injured,  any  public 
road  or  highway,  or  common  street  or  alley,  of  any  city, 
town,  or  village,  or  any  public  bridge,  or  causeway, 
mill-race,  mill-dam.  or  ditch,  or  public  river,  or  stream, 
of  highwaya,    or  shall  Continue  such  obstruction  so  as  to  render  the 

streets,  aUm,  .  .  ,  ,    „ 

ditcha,  riv-  same  mconvenient  or  dangerous  to  pass,  or  shall  erect 
or  establish  any  offensive  trade,  manufacture,  or  business, 
or  continue  the  same  after  it  has  been  erected  or  estab- 
lished, or  shall  in  any  wise  pollute  or  obstruct  any  water- 
course, water-ditch,  lake,  pond,  marsh,  or  common  sewer, 
or  continue  such  obstruction  or  pollution,  so  as  to  render 
the  same  offensive  or  unwholesome  to  the  county,  town, 
city,  village,  or  neighborhood  thereabouts ;  or  shall  erect 
or  maintain  any  other  thins:  which  would  be  a  nuisance 

Penalty     for  ,      "^  ® 

▼iouting  this  at  common  law,  every  person  so  offending  shall,  upon 
conviction,  be  fined  not  more  than  one  thousand  dollars- 
And  every  such  nuisance  may,  by  order  of  the  court 
before  whom  the  conviction  may  take  place,  be  removed 
and  abated  by  the  sheriff  of  the  county.'* 

Sec.  2.  Section  147  of  criminal  laws,  approved  Jan- 
uary 12th,  1872,  is  hereby  repealed. 

Approved  February  8th,  1877. 
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DAMS  AND  RESERVOIRS. 


AN  ACT  to  protect  persons  and  property. 

Be  it  enaObed  by  the  Leffidative  Atsembly  of  the  Territory 
of  Montana: 

Section  1.  No  person  shall  hereafter  fill  or  procure 
to  be  filled  with  water  any  dam  or  reservoir  which  is 
not  80  thoroughly  and  subetantiallj  constructed  as  that 
it  will  safely  and  securely  hold  the  waters  so  to  be  turned 
therein,  if  upon  the  stream  upon  which  said  dam  or 
reservoir  is  situate,  and  below  the  same,  there  are  per- 
BOOS  living  whose  lives  are  or  may  be  endangered  by  the 
breaking  of  such  dam  or  reservoir,  or  if  upon  said 
stream  there  is  valuable  property  which  may  be  damaged 
or  destroyed  by  the  breaking  of  such  dam  or  reservoir 
and  the  escape  of  the  waters  therefrom. 

Sec.  2.  No  person  shall  hereafter  construct  or  cause 
to  be  constructed  on  such  stream  any  dam  or  reservoir 
to  accumulate  the  waters  thereof,  except  in  a  thorough, 
eecoie,  and  substantial  manner. 

Sec.  3.  Upon  complaint  made  on  oath  before  any 
probate  judge  of  any  county  in  this  territory,  that  any 
perscHi  or  persons  are  filling,  or  are  proposing  or  threat- 
ening  to  fill,  such  dam  or  reservoir  as  is  mentioned  in 
section  1  of  this  act,  or  have  filled  or  gathered  water 
in  such  reservoir  or  dam,  and  that  life  or  property  is  or 
will  be  thereby  endangered,  it  shall  be  the  duty  of  such 
probate  judge  forthwith  to  appoint  three  discreet  and 
proper  persons  of  the  county  in  which  such  dam  or  res- 
ervoir may  be  situate,  competent  to  serve  as  jurors  in 
such  county,  one  of  whom,  if  practicable,  shall  be  a 
mining  or  dvil  engineer,  and  to  administer  to  each  of 
th^n  an  oath  that  he  will  diligently  proceed  to  and 
thoroughly  examine  the  said  dam  or  reservoir,  and  deter- 
mine as  to  its  security,  to  the  best  of  his  ability,  without 
fear  or  favor,  and  whether  life  or  property  is  or  will  be 
endangered  thereby  by  the  breaking  thereof  and  the 
escape  of  waters  therefrom. 
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Sec.  4.  Upon  taking  and  subscribing  said  oath,  it 
shall  be  the  duty  of  such  persons  to  proceed  together  to 
such  stream,  dam,  or  reservoir,  and  to  make  a  thorough 
exanunation  thereof,  and  if  upon  such  examination  the 
said  persons  shall  find  that  along  said  stream  there  are 
persons  residing  whose  lives  may  be  endangered,  or  tha^ 
there  is  property  thereon  below  said  dam  or  reservoir 
which  may  be  endangered,  damaged,  or  destroyed,  they 
shall  determine  whether  the  said  dam  or  reservoir  is  or 
is  not  secure  against  the  pressure  of  the  water  confined 
therein,  or  the  water  proposed  to  be  confined  therein, 
and  also  secure  against  rains  and  freshets  which  may 
occur,  and  if  they  find  that  the  same  is  secure  against 
the  occurrence  of  the  casualities  mentioned,  or  any  of 
them,  they  shall  make  a  verdict  in  writing  to  that  effect, 
over  their  hands,  to  the  probate  judge  who  appoints  them, 
which  he  shall  enter  of  record  as  a  proceeding  in  his 
court. 

Sec.  5.  If,  upon  such  examination  as  to  the  safety 
of  such  reservoir,  they,  or  a  majority  of  them,  shall 
deem  such  reservoir  insufficient  and  insecure,  they  shall 
further  inquire  whether  the  danger  to  be  apprehended  is 
imminent  or  no,  and  if  they,  or  a  majority  of  them, 
shall  be  of  the  opinion  that  such  danger  is  inuninent, 
and  that  destruction  of  life  or  property  will  result  from 
delay,  it  shall  be  their  duty  forthwith,  in  such  manner 
as  to  them  shall  seem  best,  to  draw  from  such  reservoirs 
the  waters  therein,  or  so  much  thereof  as  will  insure  the 
safety  of  all  persons  and  property  below  the  same  on  the 
line  of  said  stream,  and  they  shall  make  return  of  their 
action  to  such  probate  judge ;  and  in  the  discharge  of 
such  duties  the  persons  so  acting  shall  be  deemed  peace 
officers  of  the  territory,  engaged,  upon  their  discretion, 
in  the  lawful  protection  of  life  and  property,  and  in 
preventing  apprehended  violence  thereto. 

Sec.  6.  If,  upon  such  examination,  they,  or  a  minor- 
ity of  them,  shall  deem  such  dam  or  reservoir,  insecure 
and  insufficient,  but  that  the  danger  therefrom  is  not 
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immediate  or  imminent,  they  shall  so  state  in  writing  to 
such  probate  judge,  who  shall  thereupon  cause  a  copy  of 
said  finding  of  said  persons  to  be  served  on  the  owner  or 
owners,  or  person  or  persons  in  charge  thereof,  with  a 
notice  requiring  him  or  them  to  proceed  forthwith  to 
make  the  same  secure,  or  to  draw  the  water  therefrom 
without  delay ;  and  unless  such  person  or  persons  shall 
oomply  with  such  notice  in  the  shortest  practicable  time, 
or  unless  the  said  person  or  persons,  upon  a  hearing  be- 
fore said  probate  judge,  upon  notice  to  the  complainant 
thereof,  shall  show  that  the  said  dam  or  reservoir  is 
secure,  or  that  no  property  or  life  would  be  endangered 
hj  its  giving  way,  it  shall  be  the  duty  of  said  probate 
judge  to  issue  his  writ  commanding  the  sheriff  to  draw 
from  said  dam  or  reservoir  the  waters  thereof. 

Sbc.  7.  Upon  such  trial  it  shall  be  the  duty  of  the 
probate  judge  to  prepare  a  list  from  among  the  pers^ins 
of  the  county  competent  to  serve  as  jurors,  of  the  names 
of  twelve  persons,  who,  in  his  judgment,  are  best  quali- 
fied to  judge  of  the  sufficiency  of  any  dam  or  reservoir, 
who  may  be  interrogated  as  to  causes  of  challenge  for 
cause  by  any  person  interested,  and  if  any  shall  nr/t  Uf 
iudifferent  as  between  the  parties,  or  other  cau.se  of  clial- 
knge  for  cause  shall  exist,  and  said  person  shall  be 
challenged,  the  probate'jndge  shall  exca^^e  him  and  suni- 
moD  otherB  until  twelve  discreet  persons  remain  against 
whom  nocfaaUenge  for  cause  exkte,  and  theoomplainant 
and  others,  if  any  proeecuting  with  him,  as  pro^er/utorK, 
^  the  owner,  or  persons  complained  ^/f,  r/r  in  charge 
of,  or  owning  said  dam  or  reservoir,  ntK  deferKlaut?,  hliail 
altematelv  strike  from  said  list  until  it  hi  nA%}f^  Up  nix^ 
who  dudl  compose  the  jury  to  try  tL^  i-s-tH;  or  L^ij^a 
osoied  in  aecdoD  5  of  this  act,  or  the  pani^  af</r»Afii;d,  if 
thev  can  agree,  may  a^tlect  the  jury  ti*eTvf'>r, 

Sbc.  8.  The  pa^jo  or  per-ons,  ^^jry/nay/u  *0r  '^fUi- 
paoy,  owning  or  orhy^  ^s64  vsArvw  ^jr  6si:si  mA  t*^ 
wnta^  tiMran,  mar  appeal  frrxa  axij  *^:^y/^^  A  \:j^.  yr*^ 
bite  judge  and  tbe  werdiet  of  the  p7¥»i^  xy^kz:'^^  tjr 
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such  probate  judge^  to  the  district  court,  aa  appeals  are 
taken  in  other  cases,  upon  giving  to  any  person  or  persons 
owning  property  on  said  stream  below  said  dam  or  reser- 
voir which  may  be  destroyed  by  the  bursting  thereof,  and 
who  shall  have  appeared  and  claimed  such  security  in 
such  sum  or  sums  as  the  probate  judge  may  determine, 
security  against  loss  or  damage  resulting  from  the  burst- 
ing of  said  dam  or  reservoir,  which  said  appeal  shall  be 
tried  by  a  jury,  who  may  hear  testimony  as  to  the  ques- 
tions involved,  and  shdU  also  personally  inspect  the  dam, 
reservoir,  or  stream,  and  such  appeal  shall  stay  all  pro- 
ceedings as  to  said  dam  or  reservoir,  and  the  waters 
therein,  except  when  it  shall  appear  that  the  danger  there- 
from is  imminent,  as  aforesaid,  in  which  case  it  shall  be  the 
duty  of  the  said  probate  judge,  while  the  court  over  which 
he  presides  has  jurisdiction  in  the  case,  and  of  the  judge 
of  the  district  court  after  the  case  is  appealed  to  that 
court,  by  proper  writs  of  prohibition,  mandamus,  or  as- 
sistance, to  be  issued  provisionally,  to  protect  life  and 
property  against  any  threatened  assault  upon  either,  by 
the  careless  or  insecure  accumulation  of  waters  by  any 
person  or  persons  whomsoever,  in  the  manner  aforesaid ; 
and  if  any  person  or  persons  shall  resist  any  oflScer  in  the 
execution  of  any  writ  so  issued  by  the  said  probate  judge, 
or  justice  of  the  district  court,  or  %hall  fail  to  assist  such 
officer  in  the  execution  of  such  writ,  when  thereto  re- 
quested by  him,  the  person  or  persons  being  thereof 
convicted  shall  be  punished  as  for  resisting  an  officer, 
as  now  provided  by  law. 

Sec.  9.  The  persons  named  in  sections  3  and  7  of  this 
act,  serving  as  jurors,  shall  be  entitled  to  all  their  neces- 
sary expenses  of  transportation,  and  mileage  and  per 
diem  of  jurors,  as  provided  by  law;  and  if  it  shall  be 
finally  determined  that  no  cause  existed  for  the  complaint, 
the  complainant  shall  pay  the  costs  thereof;  and  in  the 
first  instance,  such  complainant  shall  advance  the  neces- 
sary expenses  of  such  jurors  and  their  fees,  but  if  the  said 
complaint  is  true,  the  person  or  persons,  corporation  or 
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onnpany,  owning,  using,  or  proposing  to  use  said  dam  or 
reservoir,  shall  pay  the  same,  and  jud^ent  shall  be  ren- 
dered accordingly,  in  which  case  the  same  shall  be  a  lien 
npon  the  said  reservoir,  and  the  ditches  leading  thereto 
and  therefrom,  and  the  waters  thereof. 

Sec.  10.     That  when  hereafter  any  person,  company, 
or  corporation,  engaged  in  constructing  any  dam  or  reser- 
voir for  the  accumulation  of  water,  shall  be  complained 
of  by  any  person  or  persons  whose  life  or  property  may 
be  endangered  by  the  breaking  thereof,  that  the  same  is 
insecure,  insufficient,  and  dangerous,  it  shall  be  the  duty 
of  the  probate  judge  to  appoint  three  experts,  under 
whose  supervision  the  same  shall  be  thereafter  con- 
stmcted,  nor  shall  the  same  be  filled  with  water  until  the   ^iLtment  of 
owner  or  owners  thereof  shall  have  filed  in  the  office  of  ^??n t^nd 
the  clerk  of  the  probate  court  a  certificate,  signed  by    ofdam  or  res- 
said  experts,  that  the  same  is  so  built  that  no  danger  need    made, 
to  be  apprehended  therefrom;  and  whenever  any  such 
complaint  shall  be  made  of  any  reservoir  heretofore  built 
of  like  purport,  it  shall  be  the  duty  of  the  probate  judge 
to  proceed  as  in  this  section  is  provided,  and  jurisdiction 
is  hereby  conferred  upon  said  court  to  protect,  by  proper 
orders  made  in  proceedings  therefor,  all  persons,  towns, 
^od  communities,  against  dangers  resulting  from  insecure 
"^servoirs. 

Sec.  11.     Any  person,  persons,  or  company  guilty  of 
^Uii%;  erecting,  constructing,  or  maintaining  a  dam  or 
'^servoir  which  is  so  filled,   erected,  constructed,    or    SSSng'or 
''^tuned  as  to  endanger  life  or  property  in  the  man-    Sim^oJ^SMe* 
ner  heretofore  in  this  act  provided,  shall  be  deemed   JSdan«erUft 
P^ty  of  erecting,  constructing,  filling,  or  maintaining  a   ®^p^p* 
nuiaance,  and  being  thereof  convicted,  shall  be  punished 
•«  provided  by  law. 

Approved  February  16th,  1877. 
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DITCHES  AND  FLUMES. 

AN  ACT  to  compel  owners  of  ditches  or  flumes  to  keep  the 

sai&e  in  repair. 

Be  U  enacted  by  the  Leffidative  Assembly  of  the  Territory 
of  Montana : 

Section  1.  The  owners  of  all  ditches  or  flames  shall 
keep  the  same  in  such  repair  so  that  the  water  therein 
shall  not  overrun  the  sides  thereof  and  run  into  and 
upon  any  public  highway  in  the  territory  of  Montana. 

Sec.  2.  Should  the  water  of  any  ditch  or  flume  at 
any  time  overflow  its  banks,  and  run  into  or  upon  any 
public  highway  by  reason  of  the  negligence  of  the  owner, 
the  owner  thereof  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof  in  any  court  of 
competent  jurisdiction,  shall  be  fined  in  a  sum  not  less 
than  fifty  dollars  nor  more  than  one  hundred  dollars. 

Sec.  3.  It  is  hereby  made  the  duty  of  all  road 
supervisors,  in  their  respective  districts,  to  prosecute  all 
persons  violating  tjie  provisions  of  this  act,  and  any  such 
supervisor  failing  to  perform  the  duty  herein  required  of 
him  shall  be  subject  to  a  fine  of  not  less  than  twenty 
dollars  nor  more  than  fifty  dollars. 

Sec.  4.  This  act  shall  be  in  force  from  and  aft^r  its 
passage. 

Approved  February  Ist,  1877. 
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elections. 

AN  ACT  concerning  elections. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territary 
of  Montana: 

Section  1.  That  section  27  of  an  act  entitled  "An 
Act  to  provide  for  biennial  elections  in  the  territory  of 
Montana,"  approved  February  11th,  1876,  be  and  the 
same  is  hereby  amended  to  read  as  follows :  "  Section 
27.     After  the  fifteenth  day  after  the  close  of  any  'elec- 
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tion  held  under  the  provisions  of  this  act,  or  sooner  if 
all  the  returns  shall  be  reoeivedy  the  chairman  of  the 
board  of  county  oommissionerSy  or  in  his  absence  any 
other  member  of  the  boards  shall,  taking  to  his  assist- 
ance the  probate  judge  or  a  justice  of  the  peace,  and  one 
other  officer  of  the  county,  or  any  county  officer,  proceed 
to  open  the  returns  and  make  abstracts  of  the  votes. 
Such  abstracts  of  votes  for  del^ate  to  congress  shall  be 
on  one  sheet ;  the  abstract  of  votes  for  members  of  the 
legislative  assembly  shall  be  on  another  sheet ;  and  the 
abstracts  of  votes  for  territorial  and  district  officers  shall 
be  on  another  sheet;  and  the  abstracts  of  votes  for 
county  and  township  officers  shall  be  on  another  sheet. 
And  it  shall  be  the  duty  of  the  clerk  ^  said  board  of 
county  commissioners  immediately  to  make  up  a  certifi- 
cate of  election  to  each  of  the  persons  having  the  highest 
number  of  votes  for  members  of  the  legislative  assem- 
bly, county  and  township  officers,  respectively,  and  to 
deliver  such  certificates  to  the  persons  entitled  to  them 
by  mailing  the  same  in  'registered '  letters  to  the  address 
of  such  persons  respectively :  Provided,  That  when  a  tie 
vote  shall  exist  between  two  or  more  persons  for  any 
district  or  county  office,  the  clerk  of  the  board  of  county 
commissioners  shall  immediately  give  notice  of  another 
election,  giving  at  least  ten  days  notice.  And  it  shall 
be  the  duty  of  the  clerk  of  the  board  of  county  com- 
missioners of  such  county,  on  receipt  of  the  returns  of 
any  general  or  special  election,  to  make  out  his  certifi- 
cate, stating  therein  the  compensation  to  which  the  judges 
and  clerks  of  the  election  shall  be  entitled  for  their 
services,  and  lay  the  same  before  the  county  commission- 
ers at  their  next  session,  and  the  board  of  county  com- 
misoners  shall  order  the  compensation  aforesaid  to  be 
paid  out  of  the  county  treasury." 

Sec.  2.  All  acts  and  part^  of  acts  in  conflict  with 
this  act  are  hereby  repealed. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force 
from  and  afler  its  passage. 

Approved  February  15th,  1877. 
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ELECTIONS — BIENNIAL. 

AN  ACT  to  amend  section  31  of  an  act  to  provide  for  biennial 
elections  in  the  territory  of  Montana. 

Be  it  enacted  by  the  LegisUdwe  AeeenMy  of  the  Territory 
of  Montcma: 

Section  1.  Where  two  or  more  oountieB  are  united 
in  a  council  or  representative  district,  or  for  the  election 
of  any  other  officer,  the  canvassing  boards  of  the  coun- 
ties interested  ^hall  canvass  the  vote  of  said  joint  officer 
or  officers  the  same  as  for  other  county  officers. 

Sec.  2.  It  shall  be  the  duty  of  the  cotinty  derk  of 
the*  board  of  county  commissioners  of  the  county  or 
counties  last  established  to  make  certified  abstracts  of 
the  canvass,  and  immediately  forward  a  copy  of  said 
abstract  or  abstracts  by  mail,  as  registered  package,  to 
clerk  of  senior  county,  and  the  clerk  and  probate  judge, 
or  any  pther  county  officer,  including  the  derk,  shall  at 
once  canvass  said  votes,  and  the  clerk  of  the  senior 
county  shall  at  once  issue  certificates  of  election  to  the 
person  or  persons  having  the  highest  number  of  votes 
entitled  thereto. 

Sec.  3.  And  for  the  purpose  of  this  act  the  county 
first  created  shall  be  deemed  the  Senior  county,  and 
when  all  the  counties  were  created  by  the  same  act,  the 
first  named  therein  shall  be  deemed  the  senior  county. 

Sec.  4.  That  section  31  and  so  much  of  section  32 
of  an  act  to  provide  for  biennial  elections,  approved 
February  11,  1876,  as  refers  to  mileage  to  be  paid  to 
the  clerk  of  the  board  of  county  commissioners  for  at- 
tending at  another  county  to  canvass  votes,  be  and  the 
same  is  hereby  repealed. 

Approved  February  3d,  1877. 
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'     FIBB8— PUBLIC  BUILDINGS. 
AN  ACT  to  provide  against  accidents  in  case  of  fire. 

Be  U  enaded  by  the  Legidccthe  Anembly  of  the  Territory 
of  Montana  : 

Section  1.     That  all  buildings  hereafter  erected  to 
aooommodate   public    assemblies^    including    churches, 
schools,  concert  halls,  court  houses,  theatres,  ballrooms, 
and  other  buildings  which  are  now  or  hereafter  intended 
to  be  used  as  places  of  public  assemblies  of  any  kind  or    j^^to  dooS^of 
character,  in  the  territory  of  Montana,  shall  be  con-   |^^{feSif& 
strocted  with  a  view  of  securing  an  escape  in  the  event   «>nB*"^cted. 
of  a  fire  or  alarm  of  fire,  and  all  such  buildings  here- 
after erected  shall  have  the  openings  for  ingress  or  ^ress 
famished  with  doors  which,  in  all  cases,  shall  be  so 
hong  on  hinges  as  that  they  shall  open  outwardly  from 
the  rooms  in  and  from  the  main  building  itself. 

Sec.  2.    All  such  buildings  now  erected  that  are  not   noon ofimb- 
oonstracted  as  provided  in  section  1,  shall,  within  one    heretofoS 

At  ...  ,  -_  con  stnictod 

year  after  the  passage  of  this  act,  be  so  altered  as  to    u>  be  altered, 
comply  with  its  provisions. 

Sec.  3.  All  persons  constructing,  owning,  controll- 
ing, or  in  custody  of  any  building,  which  shall  be 
hereafter  erected,  and  which  is  mentioned  in  section  1  of 
this  act,  and  not  constructed  in  accordance  with  the  pro- 
visions thereof,  shall  be  deemed  guilty  of  a  misdemeanor,  ^f^P  '** ' 
and,  upon  conviction  in  a  court  of  competent  jurisdio-  ^  ofthiM  •et. 
tion,  shall  be  punished  by  a  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  five  hundred ;  and  such 
building  or  buildings  shall  be  closed  by  the  court  until 
the  doors  thereof  shall  be  made  to  conform  to  the  pro- 
visions of  this  act. 

Sec.  4.    That  all  persons  owning,  controlling,  or  in 
CQstody  of  any  building  in  this  territoiy,  described  in 
section  1  of  this  act,  who  shall  fail  to  comply  with  the    f ai  i  o  r e  to 
provisions  of  section  2  of  this  act,  shall  be  guilty  of  a   wc.  2  of  this 
nusdemeanor,  and  on  conviction  thereof  in  any  court  of 
competent  jurisdiction  shall  be  punished  by  a  fine  of  not 
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more  than  fifty  dollars,  and  such  building  shall  be  doeed 
by  the  court  until  the  doors  thereof  shall  be  made  to 
conform  to  the  provisions  of  this  act. 
Approved  February  16th,  1877. 


GAMBLING  HOUSES. 

AN  ACT  to  prohibit  persons  keeping  gaming  houses  from 
permitting  minors  to  gamble  therein. 

Be  it  ma/ded  by  the  Leg^islative  Assembly  of  the  Territory 
of  MoTdana: 

Section  1.    Any  person  or  persons  keeping  a  gaming 

house  or  other  house  within  the  territory  of  Montana, 

gamiiighouSe    ^^e  hereby  prohibited  from  permitting  any  minor,,  or 

minors^to    pcrsou  Under  the  age  of  twenty-one  years,  from  playing 

gamble  there*       .  i?         j  i  -ji.*  r     i_  j* 

m.  at  any  game  oi  cards  or  chance  witnm  such  house,  for 

money,  or  any  valuable  thing. 

Sec.  2.  Any  person  or  persons  keeping  a  gaming 
house  or  other  house  within  the  territory  of  Montana, 
who  shall  hereafter  permit  any  person  under  the  age  of 
twenty-one  years  to  play  at  faro,  or  any  other  eame  of 

Penalty   for  tf  j  r     j  j  j  o 

allowing  mi-    chanoc,  with  cards  or  dice,  or  other  implement  of  gam- 

nors  to  gam-     ... 

bie  In  gaming    ing,  within  such  house,  for  money,  or  any  other  valuable 
house.  thing,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 

conviction  thereof  shall  be  fined  in  the  sum  of  twenty- 
five  dollars  for  the  first  ofiense,  and  fifty  dollars  for 
every  additional  ofifense. 

Sec.  3.  This  act  to  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  16th,  1877. 
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GAME. 

All  ACT  to  amend  section  4  of  an  act  entitled  "  An  Act  to 
protect  fliT- bearing  animals  and  fish  in  the  territory  of 
Montana." 

•Be  ii  enaded  by  the  Legidcdive  Assembly  of  the  Territory 
of  MoftUana: 

Sbction  1.    That  sections  4  and  8  of  said  act  be 
and  the  same  are  hereby  amended  so  as  to  read  as  follows : 
Sec.  2,    That  any  person  or  persons  who  shall  wil- 
My  shoot,  or  otherwise  kill,  or  cause  to  be  killed,  any   wune  ux&w- 
grouse,  prairie-chicken,  pheasant,  fool-hen,  partridge,  or   certain 
qiuul,  between  the  first  day  of  March  and  the  first  day    of  ©^ch  year, 
of  August  of  each  year,  or  shall  hunt,  or  chase  with 
dogs,  any  elk,  deer,  antelope,  or  mountain  sheep,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  be  fined  in  any  sum  not  less  than  fifty 
doUaiB  nor  more  than  two  hundred  and  fifty  dollars,  for 
each  offense  committed ;  and  all  persons  are  hereby  pro- 
hibited, at  all  times,  from  killing  any  of  the  birds  de-    J?\^^^^i^2 
scribed  in  this  section  for  speculative  purposes,  or  for    ke?o/ wiS*'* 
niarket  or  for  sale,  and  any  person  or  persons  who  shall 
hereafter  kill  any  of  the  character  of  birds  in  this  sec- 
tion hereinbefore  mentioned,  for  speculative  purposes, 
for  market,  or  for  sale,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  fined  in    Pe»*i*y- 
uiy  sam  not  less  than  fifty  dollars  nor  more  than  one 
hundred  dollars. 

Sbc.  3.    That  a  fishing-tackle,  consisting  of  a  rod  or   Lawmi  way 
pole,  line,  and  hook,  or  spear,  shall  be  the  only  lawful    ^       °*' 
^7  that  fish  can  be  taken  in  any  of  the  streams  of  this 
territory.    It  shall,  however,  be  lawful  to  use  a  seine  in   Riverawhere- 
Ae  Missouri  and  Jefierson  rivers,  and  in  the  Beaverhead   £  token  wuJ 
^P  to  Beaverhead  rock,  and  in  North  Boulder  creek   "®  ^** 
twenty-five  miles  above  its  mouth. 

Ssa4.    All  acts  and  parts  of  acts  in  conflict  with    Repealing 
the  provisions  of  this  act  are  hereby  repealed, 

Ssc.  6.    This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 
Approved  February  16th,  1877. 
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INDIGENT  INSANE. 

Resolved  by  (he  House  of  Bepreaentativea  and  OowncU  of 
the  LegidaUve  Assembly  of  the  Terriiory  of  Maniana: 

That  the  governor  be  and  is  hereby  authorised,  by  pub- 
lication for  three  weeks  in  a  newspaper  published  at  the 
capital  of  the  territory,  inviting  proposals  for  the  care 
and  maintenance  of  the  indigent  insane  of  Montana  ter- 
ritory, and  to  let  the  contract  to  the  lowest  responsible 
bidder;  but  the  governor  shall  have  the  right  to  reject  any 
and  all  bids,  and  make  a  private  contract,  provided  such 
contract  can  be  made  at  less  price  than  any  bids  made 
under  publication  for  proposals,  and  that  such  indigent 
insane  shall  be  maintained  under  such  contract  so  long  as 
in  the  judgment  of  the  governor  the  interests  of  the  ter- 
ritory will  be  subserved  thereby ;  and  that  upon  the  re- 
ceipt of  any  account  for  such  maintenance  the  governor 
shall  certify  to  the  same,  if  it  be  correct,  and  thereupon  it 
shall  be  the  duty  of  the  territorial  auditor  to  draw  his 
warrant  upon  the  territorial  treasurer  for  an  amount  of 
money  suflBcient  to  pay  therefor:     Provided,  That  the 
governor  shall  not  contract,  under  this  resolution,  for  a 
period  extending  beyond  the  completion  of  the  asylum  for 
the  insane ;  and,  provided  further,  that  whenever,  in  the 
judgment  of  the  governor,  it  is  desirable  to  send  such  in- 
sane person  to  friends  out  of  the  territory,  he  may  do 
so  at  the  expense  of  the  territory;  and  whenever,  in  his 
judgment,  the  interests  of  such  insane  persons,  and  of  the 
territory,  will  be  promoted  by  changing  the  said  contract 
to  some  other  institution  or  person,  at  a  rate  not  exceeding 
that  mentioned  in  said  communication,  he  may  do  so,  and 
the  expenses  shall  be  paid  by  warrants  drawn  on  the 
territorial  treasurer,  to  be  sold  by  the  auditor,  to  raise  the 
money   herein  authorized  to  be  expended:      Provided, 
further.  That  the  costs  necessarily  attending  the  adjudi- 
cation of  insanity,  and  transportation  of  any  insane  per- 
sons to  the  place  provided  for  their  care  and  maintenance, 
■shall  be  paid  by  the  county  where  such  insane  person 
sides  at  the  time  he  may  be  adjudged  to  be  insane: 
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tiMj  further.  That  idiotic  persons  shall  be  classed  with 

,  Conetructi  o  n 

msane  persons  under  the  provisions  of  this  act,  and  the    of  this  act 
word  "  maintenance/'  in  this  act,  shall  be  construed  to 
mean  and  include  medical  attendance. 

Approved  February  16th,  1877. 


LAWS. 
1>*  ACT  to  provide  for  the  copying  of  laws  for  publication. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Section  1.     The  secretary  of  Montana  territory  shall 

employ  some  suitable  person  whose  duty  it  shall  be  to  fSJIw^JigyJ 

make  correct  copies  of  such  laws  of  the  tenth  session  of  the  ^^  ^  p^nt£g 

Illative  assembly  of  this  territory,  as  maybe  desig-  »te.""™^*" 
Dated  for  publication  in  pursuance  of  law,  and  shall 
famish  such  copies  to  the  party  authorized  by  the  laws 

of  this  territory  to  publish  the  same.     The  person  copy-  ^J  *  J"  ^    Z/ 

ing  such   laws  shall  receive  no   greater   compensation  umvirate  to 

°  ®  *^  ^       get  ten  cents 

therefor  than  ten  cents  per  folio  for  each  and  every  folio    p^^^  f<>"o' 
of  one  hundi'ed  words  so  copied,  and  shall  make  but  one 
copy  of  each  law  designated  to  be  published. 

Sec.  2.    The  auditor  of  the  territory  shall  ascertain 
the  number  of  folios  copied,  and  the  amount  due  there-    .    ^w^.  ♦^ 

^       ^  A aditor  to 

for,  under  the  provisions  of  this  act,  and  is  authorized    Jraw  warram 
to  draw  his  warrant  on  the  territorial  treasurer  for  such    ^/%i^^\'. 
sum  as  may  be  found  due  for  such  copying,  and  the  same    '*'*'*  ^^®'^' 
shall  be  paid  by  said  treasurer  out  of  any  moneys  in  the 
territorial  treasury  not  otherwise  appropriated. 

Approved  February  16th,  1877. 
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LEGISLATIVE  ASSEMBLY. 

AN  ACT  to  fix  the  time  of  holding  the  regular  sessions  of  the 
future  legislative  assemblies  of  Montana  territory. 

Be  it  etuusted  by  the  Legislative  Assembly  of  the  TerrOary 
of  Montana: 

Secttion  1.  That  the  r^ular  sessions  of  the  legis- 
lative assembly  of  this  territoiy  shall  be  held  at  the  cap- 
ital,  and  the  next  regular  session  thereof  shall  oommenoe 
Sgof^Sebi".  at  12  o'clock  M.  on  the  second  Monday  of  January,  A. 
of^e^^  D.  1879,  and  said  sessions  shall  be  held  biennially 
thereafter,  commencing  at  12  o'clock  M.  on  the  second 
Monday  of  January  of  each  year  upon  which  said  ses- 
sions are  to  be  held  under  the  provisions  of  this  act 

Sec.  2.    All  acts  and  parts  of  acts  in  conflict  with 
this  act  be  and  the  same  are  hereby  repealed. 
Approved  February  16th,  1877. 


licenses. 

AN  ACT  to  amend  '*An  Act  concerning  licenses,"  approved 

May  8th,  1873. 

Be  it  enacted  by  (he  LeffislaUve  Assembly  of  the  Territory 
of  Montana: 

Section  1.  That  section  5  of  "An  Act  concerning 
licenses/'  approved  May  8th,  1873,  be  amended  so  as  to 
read  as  follows:  "Sec.  5.  Every  person  who  has  a 
fixed  place  of  business,  who  may  deal  in  goods^  wares, 
or  merchandise,  wines  or  liquors,  drugs  or  medicines, 
jewelry,  or  wares  of  precious  metals,  or  who  shall  ex- 
pose the  same  for  sale,  shall  pay  a  license  as  follows : 
for    mer-    Those   whosc  sales  are  ten  thousand  dollars  or  more 

chants,    Jew- 

gere,    drug-    per  month  shall  constitute  the  first  class,  and  shall  pay 
'  '  a  license  of  fifty  dollars  per  quarter ;  those  whose  sales 

are  five  thousand  dollars  and  under  ten  thousand  per 
month  shall  constitute  the  second  class^  and  shall  pay  a 
license  of  thirty  dollars  per  quarter ;  those  whose  sales 
are  two  thousand    dollars    and   under  five  thousand 
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dollare  per  month  shall  oonstitute  the  third  claas^  and 
shall  pay  a  lioeense  of  twenty  dollars  per  quarter ;  and 
those  whoee  sales  '^are  one  thousand  and  under  two 
tiionsand  dollars  per  month  shall  oonstitute  the  fourtli 
elasB,  and  shall  pay  a  lioense  of  fifteen  dollars  per  quar- 
ter; and  those  whose  sales  are  five  hundred  dollars  and 
nnder  one  thousand  dollars  per  month  shall  constitute 
the  fifth  class,  and  shall  pay  a  license  of  ten  dollars  per 
quarter ;  and  those  whose  sales  are  under  five  hundred 
dollars  per  month  shall  oonstitute  the  sixth  class,  and 
shall  pay  a  lioense  of  five  dollars  per  quarter:  Providedy 
The  sales  of  liquors  or  wines  licensed  in  this  section 
shall  not  be  in  less  quantities  than  one  quart.'' 

Sec.  2.  That  section  9  of  said  act  be  so  amended  as 
to  read  as  follows :  "  Sec.  9.  That  every  traveling 
merchant,  hawker,  or  peddler,  who  shall  carry  a  pack  or 
tnmk,  and  shall  sell  goods,  wares,  or  merchandise,  shall 
pay  a  license  of  five  dollars  per  quarter ;  if  he  travel 
with  wagon  or  other  vehicle  and  sell  goods,  wares,  or 
merchandise,  he  shall  pay  a  license  of  twenty  dollars  per 
quarter  for  each  wagon  or  vehicle ;  if  he  travel  with  a 
pack  animal  and  sell  goods,  wares,  or  merchandise,  he 
shall  pay  a  license  of  fifteen  dollars  per  quarter  for  such 
pack  animal :  Promdedy  That  no  license  shall  be  re- 
quired to  be  paid  by  any  person  who  sells  any  produc- 
tion of  this  territory,  raised  or  manufactured  by 
himself." 

Sec.  3.  That  all  persons  who  may  hereafter  come 
into  this  territory,  and  who  shall  take  orders  for  the 
sale  of  any  goods,  wares,  or  merchandise,  to  be  delivered 
after  such  orders,  or  shall  sell,  or  ofler  to  sell,  any  goods, 
wares,  or  merchandise,  by  sample,  such  persons  being 
commonly  known  as  traveling  commercial  agents,  shall, 
before  carrying  on  any  such  business,  pay  a  license 
therefor  of  ten  dollars  per  quarter  in  each  county  where 
9Qch  business  may  be  transacted. 

Sec.  4.  That  section  17  of  said  met  be  amended  so 
as  to  read  as  follows:     "Sec.  17.     Every  person  who 


ProTiio. 


Lioeiue  tax 
for  hawker 
and  peddler. 


ProTiio. 
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shall  carry  on  the  gift  lottery  or  prize  distribntion 
business  within  this  territory,  shall  pay  a  license  therefor 
of  fifty  dollars  per  quarter:  Promdedy  That  no  fee 
No  fee  ai-  shall  be  collected  by  any  countv  treasurer  in  this  terri- 
nrer  for  issu-  tory  for  granting  or  issuing  any  license^  in  any  case 
whatever,  under  the  provisions  of  this  act,  or  the  act  to 
which  this  is  amendatory,  any  law  heretofore  passed  to 
the  contrary  notwithstanding." 

Sec.  5.     That  this  act  take  effect  and  be  in  force 
from  and  afber  its  passage. 

Approved  February  16th,  1877. 


Penalty     for 


LIVE  STOCK. 
AN  ACT  in  relation  to  live  stock. 

Be  it  enacted  by  the  LegidcUwe  Assembly  of  the  Territory 
of  MorUana: 

Section  1,     If  any  person  or  persons  shall  hereafter 
mark  or  brand,  or  cause  to  be  marked  or  branded,  any 
horse,  mule,  ox,  cow,  sheep,  swine,  or  other  animal,  the 
property*^?   j^roperty  of  another  person,  whether  the  same  be  done 
another.  j^y  mistake  or  otherwise,  such   person  or  persons  so 

marking  or  branding  any  such  animal,  or  causing  the 
same  to  be  done,  shall  pay  to  the  owner  of  the  same 
three  times  the  value  thereof;  and  any  such  owner  shall 
Right  of  own-  have  the  right  to  sue  in  any  court  of  competent  juris- 
diction, and  recover  from  any  such  person  or  persons 
marking  or  branding  as  aforesaid  three  times  the  value 
of  the  animal  so  marked  or  branded. 

Sec.  2.     That  any  person  or  persons  who  shall  drive, 
be  driven  off   or  cause  to  be  driven,  any  cattle,  horses,  mules,  sheep,  or 
without  con-    swine,  from  their  customary  range,  without  the  permis- 
sion of  the  owner  or  owners  thereof,  shall  be  deemed 
guilty  of  a   misdemeanor,  and,  on  conviction   thereof 
Penalty  for    before  any  justice  of  the  peace  in  the  territory  of  Mon- 
S2  wctton?  ^   tBLnsiy  may  be  fined  ^n  any  sum  not  less  than  five  nor 
more  than  one  hundred  dollars,  or  may  be  imprisoned 
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in  the  oounty  jail  for  a  period  not  less  than  ten  days  nor 
more  than  ninety  days^  or  by  both  such  fine  and  impris- 
onment, at  the  discretion  of  the  court. 

Sec.  3.     That  if  any  person  or  persons  shall  cut  off  • 
either  or  both  ears  close  to  the  head  of  any  cow,  calf, 
ox,  sheep,  or  supine,  he  or  they  shall  be  deemed  guilty  of  Penalty  for 
misdemeanor,  and,  on  conviction  thereof,  shall  be  fined    ean  of  aoi- 

-  dmJb. 

in  any  sum  not  less  than  five  nor  more  than  twenty-five 
dollars^  or  by  imprisonment  in  the  county  jail  for  a 
period  not  less  than  five  nor  more  than  thirty  days,  at 
the  discretion  of  the  court. 
Sec.  4.     All  fines  collected  under  the  provisions  of  rines  paid 

Into  school 

this  act  shall  be  paid  into  the  common  school  fund  of   ^nd. 
the  county  where  such  ofiense  was  committed. 
Approved  February  8th,  1877. 


LIVE  STOCK. 

AN  ACT  for  the  repeal  of  an  act  entitled  "An  Act  concerning 
the  manajEenaent  of  live  stock,  and  to  protect  the  intersts  of 
stock-growers  in  the  territory  of  Montana/' 

Be  ii  enacted  by  the  Legidative  Assembly  of  the  Terriiory 

of  Montana: 

Section  1.     That  an  act  entitled  "An  Act  concerning 
the  management  of  live  stock,  and  to  protect  the  interests 
of  stock-growers  in  the  territory  of  Montana,"  approved    ^^  repealed. 
Febroary  1 1th,  1876,  be  and  the  same  is  hereby  repealed. 

Sec.  2.     This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  8th,  1877. 
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AN  ACT  to  amend  Chapter  XL.  of  "An  Act  revising,  re-enad- 
ing,  and  codifying  the  general  and  permanent  laws  of  Mon- 
tana/' approved  January  12th,  1872. 

Be  U  enacted  by  the  Legisfative  Assembly  of  the  Territory 
of  Montana.: 

Section  1.  That  the  lein  given  by  section  1  of  the 
chapter  to  which  this  act  is  amendatory,  shall  extend  to 
the  lot  or  land  upon  which  any  such  building,  improve- 
ment, or  structure  is  situated,  to  the  extent  of  one  acre, 
if  outside  any  town  or  city;  or,  if  within  any  town  or 
city,  then  to  the  extent  of  the  whole  lot  or  lots  upon 
as  to  land  or  which  the  Same  is  situated,  if  the  land  belonged  to  the 
person  who  caused  said  building  to  be  constructed,  altered, 
or  repaired;  but  if  such  person  owned  less  than  a  fee 
simple  estate  in  such  land,  then  only  his  interest  therein 
is  subject  to  such  lien. 

Sec.  2.  All  liens  for  work  or  labor  done,  or  material 
furnished,  upon  the  same  premises,  which  shall  be  filed 
within  thirty  days  after  the  filing  of  the  first  lien  on  such 
premises,  shall  entitle  the  holder  thereof  to  share  equally, 

Time  of  Ming  P^^  rata,  according  to  the  amount  of  their  respective  liens, 
in  the  proceeds  ansing  from  the  sale  of  such  premises  upon 
the  foreclosure  of  such  liens.  If,  after  the  expiration  of 
thirty  days,  other  liens  shall  be  filed  against  such  prem- 
ises, then  all  liens  filed  within  sixty  days  after  the  filing 

ho  Id  en*  to  of  such  subsequent  lien  shall  be  liens  of  the  second 
class,  and  share  pro  rata  in  any  proceeds  arising  from 
the  sale  of  the  said  premises  which  may  remain  after  all 
liens  of  the  first  class  have  been  paid. 

Sec.  3.     The  liens  for  work  or  labor  done,  or  material 

furnished,  as  specified  in  the  act  to  which  this  is  amenda- 

Priority  of   ^^>  ®^^^  "^  prior  to,  and  have  precedence  over,  any 

liena.  mortgage,  incumbrance,  or  other  lien  made  subsequent 

to  the  commencement  of  work  on  any  contract  for  the 

erection  of  such  building  or  other  improvement. 
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Sbc.    4.    Section  8  of  Chapter  XL.  of  the  codified    g^tj^n 
statutes,  and  all  acts  and  parts  of  acts  in  conflict  with         repealed. 
this  act,  are  hereby  repealed. 

Sec.  5.     This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  16th,  1877. 


PROBATE  PRACTICE  ACT. 

AN  ACT  relating  to  probate  courts  and  estates  of  deceased 

persons. 

Be  it  enaded  by  the  Legidaiive  Assembly  of  the  Territory 
cf  Montana: 

CHAPTER  I. 

Abtichls  I. —  Organization  and  Jurisdiction  of  Probate 

Courts  in  Montana, 

SsciTON  1.     The  probate  court  has  jurisdiction — 

UrsL  To  open. and  receive  proof  of  last  wills  and 
testaments,  and  to  admit  them  to  probate. 

Seccfnd,  To  grant  letters  testamentary  of  administra- 
tion and  of  guardianship,  and  to  revoke  the  same. 

Third.    To  appoint  appraisers  of  estates  of  deceased 


Finurih.     To  compel   executors,   administrators,  and  probate 

1 .  -t  courti — Jurla- 

firaardiaiis  to  render  accounts.  diction  and 

^^     ___-  Dowors  of 

JF^ilu     To  order  the  sale  of  property  of  estates  or  be-  probate 
IcHiging  to  minors. 

Sixth.     To  order  the  payment  of  debts  due  from  es- 


SeverUh.  To  order  and  regulate  all  distributions  and 
partitioiis  of  property  or  estates  of  deceased  persons. 

JEighth.  To  compel  the  attendance  of  witnesses  and 
the  prodaction  of  title  deeds,  papers,  and  other  property 
<^  an  estate  or  of  a  minor. 

Ifinth.    To  exercise  the  powers  conferred  by  this  act. 
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Tenth.     To  make  such  orders  as  may  be  neoessaiy  to 
the  exercise  of  the  powers  conferred  upon  it. 
oonstraction        The  proceedings  of  probate  courts  shall  be  construed 

givon  to  ftctB     ,  . 

of  probate    in  the  same  manner  and  with  like  intendments  as  the 

oouxts. 

proceedings  of  courts  of  general  jurisdiction^  and  to  its 
^^dM  ^nd    ^'^^^^9  judgments,  and  decrees  there  is  accorded  like  force 
prooMdingi.     ^jid  effect  and  l^al  presumptions,  as  to  the  records,  orders, 
decrees,  and  judgments  of  district  courts. 

Sec.  2.  The  judges  of  probate  courts  may,  at  cham- 
bers, appoint  appraisers,  receive  inventories  and  aocountSy 
to  be  filed  in  probate  court ;  suspend  the  powers  of  exec- 
Powers  of  utors,  administrators,  or  guardians,  in  the  cases  allowed 
cbAnawn.  by  law ;  grant  special  letters  of  administration  or  guar- 
dianship ;  approve  claims  and  bonds,  and  direct  the  is- 
suance from  the  probate  courts  of  all  writs  and  processes 
necessary  in  the  exercise  of  their  power. 

Sec.  3.     Any  probate  judge  may  hold  terms,  or  por- 
tions of  terms,  in  any  other  county  than,  as  well  as  in,  that 
When  pro-    ^^^  which    he  was  elected,  in  cases  of  sickness  of  the 
may  ^act  ta    proper  judge,  or  to  hear,  try,  adjudicate,  and  determine 
county.^  *  '   all  causes  and  matters  in  which  the  probate  judge  of  the 
proper  county  is  interested  or  has  been  employed  as  an 
attorney,  or  is  disqualified  by  law  from  trying  or  adjudi- 
cating. 

Sec.  4.     When,  from  any  of  the  causes  mentioned  in 
the  preceding  section,  a  term  or  part  of  a  term  of  a  pro- 
bate court  cannot  be  held   in   a  county  by  the  judge 
thereof,  the  judge  disqualified  may,  by  the  consent  of  par- 
ties to  the  action  or  proceedings,  which  such  judge    is 
Authority  b     disqualified  from  adjudicating,  designate  the  county,  or 
bate  ^juSffe    P'^^^  j"<^g^  ^^  some  Other  county,  to  hold  such  term 
™no  t"h*e  r    ^^  portion  of  term;  and  if  the  parties  fail  thus  to  con- 
county,  ggjj^^  ^  certificate  of  such  fact  of  disqualification,  or   in 
case  of  sickness  of  the  judge,  then  of  the  fact  of  such 
sickness,  must  be  transmitted  by  the  clerk  of  such  court 
to  the  governor,  who  must  thereupon  direct  some  probate 
judge  of  a  neighboring  county  to  hold  such  term  or  part 
of  term. 
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Sec.  5.  The  seal  of  the  court  need  not  be  affixed  to 
any  proceedings  therein,  except — 

FirsL     To  a  writ. 

Second.  To  the  proof  of  a  will  or  the  appointment  of  Use  of  the 
an  executor,  administrator,  or  guardian.  *»*«  a>™- 

Third,  To  the  authentication  of  a  copy  of  a  record 
or  other  proceeding  of  the  court,  or  officer  thereof,  for 
the  purpose  of  being  used  in  evidence  in  another  court. 

Article  II. — Of  Local  Jurisdiction, 

Sec.  6.  Wills  must  be  proved,  and  letters  testament- 
ary or  of  administration  granted : 

Fh'si.  In  the  county  of  which  the  decedent  was  a 
resident  at  the  time  of  his  death,  in  whatever  place  he 
may  have  died. 

Second.  In  the  county  in  which  the  decedent  may 
have  died  lea\nng  estate  therein,  he  not  being  a  resident 
of  the  territory.  «     _   .. 

'  County  where 

Third.  In  the  county  in  which  any  part  of  the  estate  ^^  Jg*y  *» 
may  be,  the  decedent  having  died  out  of  the  territory,  ^*«»  grant- 
and  not  resident  thereof  at  the  time  of  his  death. 

Fourth.  In  the  county  in  which  any  part  of  the  estate 
may  be,  the  decedent  not  being  a  resident  of  the  terri- 
tory, and  not  having  estate  in  the  county  in  which  he 
died. 

fifth.  In  all  other  cases,  in  the  county  where  appli- 
cation for  letters  is  first  made. 

Sec.  7.     When  the  estate  of  the  decedent  is  in  more 
than  one  county,  he  having  died  out  of  the  territory,    have  win 
and  not  having  been  a  resident  thereof  at  the  time  of 
his  death,  or,  being  such  non-resident,  and  dying  within 
the  territory,  and  not  leaving  estate  in  the  county  where 
he  died,  the  probate  court  of  that  county  in  which  ap-    in  ctee  dece- 
plication  is  first  made  for  letters  testamentary  or  of  ad-    S?^*coun°?y 
ministration,  has  exclusive  jurisdiction  of  the  settlement   S.  ®^  **'*'* 
of  the  estate. 
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CHAPTER  II.—  Probate  op  Wills. 

Article  I. 

Sec.  8.  Every  custodian  of  a  will,  within  thirty 
days  after  receipt  of  information  that  the  maker  thereof 
is  dead,  must  deliver  the  same  to  the  probate  court  hav- 
^S'to^deUv^  ing  jurisdiction  of  the  estate,  or  to  the  executor  named 
^5?a)u^  therein.  A  failure  to  comply  with  the  pro\'isions  of 
this  section  makes  the  person  failing  responsible  for  all 
damages  sustained  by  any  one  injured  thereby. 

Sec.  9.  Any  executor,  devisee,  or  legatee  named  in 
any  will,  or  any  other  person  interested  in  the  estate, 
may,  at  any  time  after  the  death  of  the  testator,  petition 
the  court  having  jurisdiction  to  have  the  will  proved, 
whether  the  same  be  in  writing  in  his  possession  or  not, 
or  is  lost  or  destroyed,  or  beyond  the  jurisdiction  of  the 
territory,  or  a  nuncupative  will. 

Sec.  10.  A  petition  for  the  probate  of  a  will  must 
show: 

Mrst,     The  jurisdictional  facts. 

Second.  Whether  the  person  named  as  executor  con- 
sents to  act,  or  renounces  his  right  to  letters  testamentary. 

Third,  The  names,  ages,  and  residence  of  the  heirs 
and  devisees  of  the  decedent,  so  far  as  known  to  the 
whatMtition    petitioner. 

for  probate  of    ^ 

Xow  °^^'*  Fourth,  The  probable  value  and  character  of  the 
property  of  the  estate. 

Mfth.  The  name  of  the  person  for  whom  letters  tes- 
tamentary are  prayed. 

No  defect  of  form  or  in  the  statement  of  jurisdictional 
facts  actually  Existing  shall  make  void  the  probate  of  a 
will. 

Sec.  11.     If  the  person  named  in  a  will  as  executor. 
When   court   ^^^  thirty  days  after  he  has  knowledge  of  the  death  of 
admirfi^^rS-    the  testator,  and  that  he  is  named  as  executor,  fails  to 
of  exwsuftr!*   petition  the  proper  court  for  the  probate  of  the  will,  and 
that  letters  testamentary  be  issued  to  him,  he  has  re- 
nounced his  right  to  letters,  and  the  court  may  appoint 
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any  other  oompetent  person  administrator,  unless  good 
cause  for  delay  is  shown. 

Sec.  12.  If  it  is  alleged  in  any  petition  that  any 
will  is  in  the  possession  of  a  third  person,  and  the  court 
is  satisfied  that  the  all^ation  is  correct,  an  order  must 
be  issued  and  served  upon  the  person  having  possession  order  to  pro- 
of the  will  requiring  him  to  produce  it  at  a  time  named  poasMsion  of 
in  the  order.  If  he  has  possession  of  the  will  and  neg- 
lects or  refuses  to  produce  it  in  obedience  to  the  order, 
he  may,  by  warrant  from  the  court,  be  committed  to  the 
jail  of  the  county,  and  be  kept  in  close  confinement  until 
he  produces  it. 

Sec.  13.  When  the  petition  is  ^led  and  the  will 
produced,  the  probate  judge  must  fix  a  day  for  hearing 
the  petition,  not  less  than  ten  nor  more  than  thirty  days 
from  the  production  of  the  will.  Notice  of  the  hearing 
shall  be  given  by  the  clerk  of  the  court,  by  publishing 
the  same  in  a  newspaper  of  the  county ;  if  there  be  none, 

,,  .^  .,>  ,,  Notice  to  be 

then  by  three  written  or  pnnted  notices  posted  at  three   given  of  hear- 

»  ,  ,        "ig    petition 

of  the  most  public  places  in  the  county.     If  the  notice   fornrobateof 

is  published  in  a  weekly  newspaper,  it  must  appear 

therein  on  at  least  three  different  days  of  publication, 

and  if  in  a  newspaper  published  oftener  than  once  a 

week,  it  shall  be  so  published  that  there  must  be  at  least 

ten  days  from  the  first  to  the  last  day  of  publication, 

both  the  first  and  the  last  day  being  included.     If  the 

notice  is  by  posting,  it  must  be  given  at  least  ten  days 

before  the  hearing. 

Sec.  14.  Copies  of  the  notice  of  the  time  appointed 
for  the  probate  of  the  will  must  be  addressed  to  the 
heirs  of  the  testator  resident  in  the  territory,  at  their 
places  of  residence,  if  known  to  the  petitioner,  and  de- 
posited in  the  post  office,  with  the  postage  thereon  pre-  ^S^**""^®^ 
paid,  at  least  ten  days  before  the  hearing.  If  their  J^2d^^°™ 
places  of  residence  be -not  known,  the  copies  of  notice 
may  be  addr^sed  to  them  and  deposited  in  the  post  of- 
fice at  the  county  seat  of  the  county  where  the  proceed- 
ings are  pending.     A  copy  of  the  same  notice  must  in 
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Powers  of 
probate  Judge 
at  chambers 
oouoernlng 
wills. 


Proof  of  ser- 
Tlce  of  notice 
to  probate 
will. 


Who  ma 
contest   wll 


I 


If  will  not 
contested, 
same  maybe 
probated. 


Olographic 
will  may  be 
probated. 


like  manner  be  mailed  to  the  person  named  as  ezecator, 
if  he  be  not  the  petitioner ;  also,  to  any  person  named 
as  co-executor,  not  petitioning,  if  their  places  of  resi- 
dence be  known.  Proof  of  mailing  the  copies  of  the 
notice  must  be  made  at  the  hearing.  Personal  service 
of  copies  of  the  notice  at  least  ten  days  before  the  day 
of  the  hearing  is  equivalent  to  mailing. 

Sec.  16.  The  probate  judge  may,  out  of  term  time 
or  at  chambers,  receive  petitions  for  the  probate  of  wills, 
and  make  and  issue  all  necessary  orders  and  writs  to 
enforce  the  production  of  wills  and  the  attendance  of 
witnesses,  and  may  appoint  special  terms  of  his  court  for 
hearing  the  petiti()ns,  trials  of  issues,  and  admitting  wills 
to  probate. 

Sec.  16.  At  the  time  appointed  for  the  hearing,  or 
the  time  to  which  the  hearing  may  have  been  postponed, 
the  court,  unless  the  parties  appear,  must  require  proof 
that  the  notice  has  been  given,  which  being  made,  the 
court  must  hear  testimony  in  proof  of  the  will. 

Sec.  17.  Any  person  interested  may  appear  and  con- 
test the  will.  Devisees,  legatees,  or  heirs  of  an  estate 
may  contest  the  will  through  their  guardians,  or  attor- 
neys appointed  by  themselves  or  by  the  court  for  that 
purpose ;  but  a  contest  made  by  an  attorney  appointed 
by  the  court  does  not  bar  a  contest  after  probate  by  the 
party  so  represented,  if  commenced  within  the  "time 
provided  in  Article  IV.  of  this  chapter;  nor  does  the 
non-appointment  of  an  attorney  by  the  court  of  itself 
invalidate  the  probate  of  a  will. 

Sec.  18.  If  no  person  appears  to  contest  the  probate 
of  a  will,  the  court  may  admit  it  to  probate  on  the  testi- 
mony of  one  of  the  subscribing  witnesses  only,  if  he 
testifies  that  the  will  was  executed  in  all  particulars  as 
required  by  law,  and  that  the  testator  was  of  sound 
mind  at  the  time  of  its  execution. 

Sec.  19.  An  olographic  will  may  be  proved  in  the 
same  manner  that  other  writings  are  proved. 
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Abticle  II. —  OmtesUng  Probate  of  Wilk. 

Sec.  20.  If  any  one  appears  to  oontest  the  will,  he 
mofit  file  written  grounds  of  opposition  to  the  probate 
thereof,  and  serve  a  copy  on  the  petitioner  and  other 
residents  of  the  county  interested  in  the  estate,  any  one 
or  more  of  whom  may  demur  thereto  to  any  of  the 
grounds  of  demurrer  provided  for  in  the  civil  practice 
act  of  this  territory  applicable  hereto.  If  the  demurrer 
is  sustained,  the  court  must  allow  the  contestant  a  rea- 
sonable time,  not  exceeding  ten  days,  within  which  to 
amend  his  written  opposition.  If  the  demurrer  is  over- 
ruled, the  petitioner  and  others  interested  may  jointly  or 
separately  answer  the  contestant's  grounds,  traversing  or  ?°^*®^.°'! 
otherwise  obviating  or  avoiding  the  objections.  Any  ^i^- 
issues  of  fact  thus  raised,  involving :  1,  the  competency 
of  the  decedent  to  make  a  last  will  and  testament;  2, 
the  ireedom  of  the  decedent,  at  the  time  of  the  execution 
of  the  will,  from  duress,  menace,  fraud,  or  undue  in- 
fluence ;  3,  the  due  execution  and  attestation  of  the  will 
by  the  decedent  or  subscribing  witnesses;  or,  4,  any 
other  substantial  grounds  affecting  the  validity  of  the 
will — must,  on  request  of  either  party  in  writing  (filed 
three  days  prior  to  the  day  set  for  the  hearing),  be  tried 
bv  a  jury.  If  no  jury  is  demanded,  the  court  must  try 
and  determine  the  issues  joined. 

On  the  trial  the  contestant  is  plaintiff,  and  the  pe- 
titioner is  defendant. 

Sec.  21.     When   a  jury  is  demanded,  the   probate    if  jury  de- 
court  must  summon  and  impanel  a  jury  to  try  the  case   Srifto  rom- 
in  the  manner  provided  for  summoning  and  impaneling   ^^^' 
trial  juries  in  courts  of  record,  and  the  trial  must  be 
conducted  in  accordance  with  the  provisions  of  the  civil    How   trial 
practice  act  for   trials  of   issues  of  fact.     A  trial  by 
the  court  must  be  conducted  as  provided  in  said  civil 
practice  act  in  cases  of  trials  by  the  court. 

Sec.  22.     The  jury,  after  hearing  the  case,  must  re- 
turn a  special  verdict  upon  the  issues  submitted  to  them   Ji^'^*  *^*  ®' 
by  the  court ;  upon  which  the  judgment  of  the  court 
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Production 
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Atiou  of  wit- 
nessea  In  cafie 
will  con- 
tested. 


When  testi- 
mony of  wit- 
ness nsed  in 
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contest. 


Certlflcate  of 
proof  of  will 
Attached  to 
will. 


Certificate  of 
proof  and 
will  filed  and 
recorded. 


Will  nroved 
out  of  terri- 
tory may  be 
allowed  and 
recorded  in 
proper  coun- 
ty in  terri- 
tory. 


must  be  rendered,  either  admitting  the  will  to  probate 
or  rejecting  it.  In  either  case  the  proofs  of  the  sab- 
scribing  witnesses  must  be  reduced  to  writing.  If  the 
will  is  admitted  to  probate,  the  judgment,  will,  and 
proofs  must  be  recorded. 

Sec.  23.  If  the  will  is  contested,  all  the  subscribing 
witnesses  who  are  present  in  the  county,  and  who  are  of 
sound  mind,  must  be  produced  and  examined,  and  the 
death,  absence,  or  insanity  of  any  of  them  must  be  satis- 
factorily shown  to  the  court.  If  none  of  the  subscribing 
witnesses  reside  in  the  county  at  the  time  appointed  for 
proving  the  will,  the  court  may  admit  the  testimony  of 
other  witnesses  to  prove  the  sanity  of  the  testator  and 
the  execution  of  the  will ;  and,  as  evidence  of  the  execu- 
tion, it  may  admit  proof  of  the  handwriting  of  the 
testator  and  of  the  subscribing  witnesses,  or  any  of  them. 

Sec.  24.  The  testimony  of  each  witness,  reduced  to 
writing  and  signed  by  him,  shall  be  good  evidence  in 
any  subsequent  contests  concerning  the  validity  of  the 
will,  or  the  sufficiency  of  the  proof  thereof,  if  the  witness 
be  dead  or  has  permanently  removed  from  the  territory. 

Sec.  25.  If  the  court  is  satisfied,  upon  the  proof 
taken,  or  from  the  facts  found  by  the  jury,  that  the  will 
was  duly  executed,  and  that  the  testator,  at  the  time  of 
its  execution,  was  of  sound  and  disposing  mind,  and  not 
acting  under  duress,  menace,  fraud,  or  undue  influenoe, 
a  certificate  of  the  proof  and  the  facts  found,  signed  by 
the  probate  judge,  and  attested  by  the  seal  of  the  court, 
must  be  attached  to  the  will. 

Sec.  26.  The  will  and  a  certificate  of  the  proof 
thereof,  together  with  all  the  testimony  taken,  most  be 
filed  by  the  clerk,  and  recorded  by  him  in  a  book  to  be 
provided  for  the  purpose. 

Article  III. — Probate  of  Foreign  WUk. 

Sec.  27.  Every  will  duly  proved  and  allowed  in  any- 
other  state  or  territory  of  the  United  States,  or  in  any 
foreign  country  or  state,  may  be  allowed  and  recorded  in 
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the  probate  court  of  any  county  in  which  the  testatdr 
shall  have  left  any  estate. 

Sbc.  28.  When  a  copy  of  the  will  and  the  probate 
thereof,  duly  authenticated,  shall  be  produced  by  the 
executor,  or  by  any  other  person  interested  in  the  will, 
with  a  petition  for  letters,  the  same  must  be  filed,  and 
the  court  or  judge  must  appoint  a  time  for  the  hearing ; 
notice  whereof  must  be  given,  as  hereinbefore  provided 
for  an  original  petition  for  the  probate  of  a  will. 

Sec.  29.    If,  on  the  hearing,  it  appears  upon  the  face 
of  the  record  that  the  will  has  been  proved,  allowed,  and 
admitted  to  probate,  in  any  other  state  or  territory  of  the 
United  States,  or  in  any  foreign  country,  and  that  it  was 
executed  according  to  the  law  of  the  place  in  which  the 
aune  was  made,  or  in  which  the  testator  was  at  the  time 
domiciled,  or  in  conformity  with  the  laws  of  this  terri- 
tory, it  must  be  admitted  to  probate,  and  have  the  same 
toToe  and  effect  as  a  will  admitted  to  probate  in  this  ter- 
ritory, and  letters  testamentary,  or  of  administration, 
iflBoed  thereon. 


Prooeedingi 
for  probAte  of 
wlllB  made 
out  of  terri- 
tory same  as 
those  made 
in  territory. 


Force  and  ef- 
fect of  w  i  1  la 
made  and  du- 
ly probated 
and  aUowed 
out  of  terri- 
tory. 


Akticle  IV. —  Chntesting  Wills  after  Probate, 

Sbc.  30,  When  a  will  has  been  admitted  to  probate, 
any  person  interested  may,  at  any  time  within  one  year 
aAer  such  probate,  contest  the  same,  or  the  validity  of 
the  will.  For  that  purpose  he  must  file  in  the  court  in 
which  the  will  was  proved  a  petition,  in  writing,  con- 
taining his  auctions  against  the  validity  of  the  will. 
Off  against  the  8u£Scien(y  of  the  proof,  and  praying  that 
die  probate  may  be  revoked. 

Sec.  31.  Upon  filing  the  petition  a  citation  must  be 
lasaed  to  the  executors  of  the  will,  or  to  the  administra- 
tors, with  the  will  annexed,  and  to  all  the  l^atees  and 
devisees  mentioned  in  the  will,  and  heirs  residing  in  the 
territory,  so  far  as  known  to  the  petitioner — or  to  their 
goardians,  if  any  of  them  are  minors ;  or  to  their  per- 
sonal representatives,  if  any  of  them  are  dead — requir- 
ing them  to  appear  before  the  court,  on  some  day  of  a 


Time  in 
which  wills 
may  be  con« 
tested  after 
probate. 


Proceedings 
to  contest 
will  alter  pio- 
bate. 


after 

Sotition  is 
led  to  con- 
test wlU  after 
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iKaes  of  fl&ct 
tried  as  in 
original  con- 
test. 


When  trial  by 
Jury  to  be  had 
on  petition  to 
revoke  pro- 
bate of  will. 


When  court 
shall  revoke 
p  r  o  b  a  te  of 
wlU. 


If  probate  of 
will  revoked 
powers  of  ex- 
ecutor or  ad- 
minlstrator 
revoked. 


Costs  on  peti- 
tion to  revoke 


Limitation  as 
to  contest  of 
will. 


r^ular  term  therein  specified,  to  show  cause  why  the 
probate  of  the  will  should  not  be  revoked. 

Sec.  32.  At  the  time  appointed  for  showing  cause, 
or  at  any  time  to  which  the  hearing  is  postponed,  per- 
sonal service  of  the  citations  having  been  made  upon 
any  persons  named  therein,  the  court  must  proceed  to  try 
the  issues  of  fact  joined  in  the  same  manner  as  in  an 
original  contest  of  a  will. 

Sec.  33.  In  all  cases  of  petitions  to  revoke  the  pro- 
bate of  a  will,  wherein  the  original  probate  was  granted 
without  a  contest,  on  written  demand  of  either  party, 
filed  three  days  prior  to  the  hearing,  a  trial  by  jury  must 
be  had,  as  in  cases  of  the  contest  of  an  original  petition 
to  admit  a  will  to  probate.  If,  upon  hearing  the  prtJbfs 
of  the  parties,  the  jury  shall  find,  or,  if  no  jury  is  had, 
the  court  shall  decide,  that  the  will  is  for  any  reason  in- 
valid, or  that  it  is  not  sufficiently  proved  to  be  the  last 
will  of  the  testator,  the  probate  must  be  annulled  and 
revoked. 

Sec.  34.  Upon  the  revocation  being  made  the  powers 
of  the  executor  or  administrator,  with  the  will  annexed, 
must  cease;  but  such  executor  or  administrator  shall  not 
be  liable  for  any  act  done  in  good  faith  previous  to  the 
revocation. 

Sec.  35.  The  fees  and  expenses  mast  be  paid  by  the 
party  contesting  the  validity  or  probate  of  the  will,  if 
the  will  in  probate  be  confirmed.  If  the  probate  is 
revoked,  the  costs  must  be  paid  by  the  party  who  resisted 
the  revocation,  or  out  of  the  property  of  the  decedent, 
as  the  court  directs. 

Sec.  36.  If  no  person,  within  one  year  after  the 
probate  of  a  will,  contest  the  will  or  the  validity  thereof, 
the  probate  of  the  will  is  conclusive ;  saving  to  infants, 
and  persons  of  unsound  mind,  a  like  period  of  one  year 
after  their  respective  disabilities  are  removed. 
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Article  V. — Probate  of  Lost  or  Destroyed  Will, 

Sec.  37.  Whenever  any  will  is  lost  or  destroyed,  the 
probate  court  must  take  proof  of  the  execution  and  va- 
lidity thereof,  and  establish  the  same;  notice  to  all  per-  yi^u°o"yS 
sons  interested  being  first  given,  as  prescribed  in  regard  Sated.  ^'^ 
toproo&  of  wills  in  other  eases.  All  the  testimony 
given  must  be  reduced  to  writing,  and  signed  by  the 
witnesses. 

Sec.  38.     No  will  shall  be  proved  as  a  lost  or  de- 
stroyed will,  unless  the  same  is  proved  to  have  been  in 
existence  at  the  time  of  the  death  of  the  testator,  or  is    Sfi5i*iort*o° 
shown  to  have  been  fraudulently  destroyed  in  the  life    ^"^^^^ 
time  of  the  testator ;  nor  unless  its  provisions  are  clearly    p'®*'^*®^- 
and  distinctly  proved  by  at  least  two  credible  witnesses. 

Sec.  39.     When  a  lost  will  is  established,  the  provis- 
ions thereof  must  1x3  distinctly  stated  and  certified  by    Record  of 
the  probate  judge,  under  his  hand  and  the  seal  of  the    SS^^i*^ 
court;  and  the  oertificjite,  together  with  the  .testimony 
upon  which  it  is  foundcnl,  must  be  filed  and  recorded  as 
other  wills  are  filed  and  re<Y)rded  ;  and  letters  testament- 
ar}'or  of  administration,  with  the  will  annexed,  must    Lettem  in 
be  issued  thereon,  in  the  same  manner  as  upon  will  pro-    '^^^  ®'*®" 
duoed  and  duly  proved.    The  testimony  must  be  reduced 
to  writing,  signed,  certified,  and  filed  as  in  other  cases,    Tertimonyre- 
and  shall  have  the  same  effect  as  evidence,  as  provided    ing,  effect  of' 
in  section  20  of  this  act. 

Sec.  40-     If,  before  or  during  the  pendency  of  an 
application  to  prove  a  lost  or  destroyed  will,  letters  of  ^n^"  ^ 
administration  are  granted  on  the  estate  of  the  testator,    ^^to  ^ 
or  letters  testamentary  of  any  previous  will  of  the  tes-   broagh?  ^e 
tator  are  granted,  the  court  may  restrain  the  administra-   vbuin  ftdmin- 

.  ,  •    -    J    /•  X  J       iBtrator  until 

tors  or  executors  so  appomted  from  any  acts  or  proceed-    suit  setued. 
ings  which  would  be  injurious  to  the  legatees  or  devisees 
claiming  under  the  lost  or  destroyed  will. 

Article  VI. — Probate  of  Nuncupative  Wills, 

Sec  41.     Nuncupative  wills  may,  at  any  time  within    Nuncupative 
six  months  afler  the  testamentary  words  are  spoken  by    proven. 
32 
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the  deoedent,  be  admitted  to  probate  on  petition  and 
notice  as  provided  in  Article  I.,  Chaper  II.,  of  this  act. 
p  tition  to  ^^^  petition,  in  addition  to  the  jurisdictional  facts,  must 
pShre'wni"  allege  that  the  testamentary  words,  or  the  substance 
thereof,  were  reduced  to  writing  within  thirty  days  after 
they  were  spoken,  which  writing  must  accompany  the 
petition. 

Sec.  42.     The  probate  court  must  not  receive  or  en- 
tertain a  petition  for  the  probate  of  a  nuncupative  will 
until  the  lapse  of  fourteen  days  from  the  death  of  the 
When  probAto  testator,  nor  must  such  petition  at  any  time  be  acted  on 
tertai™*peS-    until  the  testamentary  words  are,  or  their  substance  is, 
bate  nuncu-    reduced  to  writing  and  filed  with  the  i)etition,  nor  until 

pative  will.  .    .  .        . 

the  surviving  husband  or  wife  (if  any)  and  all  the  other 
persons,  resident  in  the  territory  or  county,  interested  in 
the  estate,  are  notified  as  hereinbefore  provided. 

Sec.  43.     Contests  of  the  probate  of   nuncupative 
wills,  and  appointments  of  executors  and  administrators 
nuncupative    of  the  estate  devised  thereby,  must  be  had,  conducted, 
and  made  as  hereinbefore  provided  in  cases  of  the  pro- 
bate of  written  wills. 

CHAPTER  III. 

Article  I. — Letters  Testamentary  and  of  Administra- 
tion —  How  and  to  Whom  Issued, 

Sec.  44.     The  court  admitting  a  will  to  probate,  after 
Court  to  issne    *^®  same  is  proved  and  allowed,  must  issue  letters  thereon 
ecutor.^  ®**    to  the  persons  named  therein  as  executors,  who  are  com- 
petent to  discharge  the  trust,  who  must  appear    aiid 
Executor   to    qualify,  unless  objection  is  made,  as  provided  in  section 

quality.  4j  ^^  ^j^j^   ^^ 

Sec.  45.     No  person  is  conij)etent  to  serve  as  executor 
who,  at  the  time  the  will  is  admitted  to  probate,  is : 
Penona  who        ^'^^^'     Under  the  age  of  majority, 
as  executore!*        ASpcoiwi.     Gouvictcd  of  an  infamous  crime. 

Third,     Adjudged  by  the  court  incompetent  to  exe- 
cute the  duties  of  the  trust  by  reason  of  dnuikennest^ 
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improvidence,  or  want  of  understanding  or  integrity,  or 
who  is  absent  from  or  resides  out  of  the  territory. 

If  the  sole  executor,  or  all  the  executors,  are  incompe- 
tent, or  renounce  or  fail  to  apply  for  letters,  or  to  appear 
and  qualify,  letters  of  administration  with  the  will  an- 
nexed must  be  issued. 

Sec.  46.     Any  person  interested  in  a  will  may  file  ob- 
jections in  Mrriting  to  granting  letters  testamentary  to  the 
persons  named  as  executors,  or  any  of  them,  and  the  ob- 
jetftions  must  be  heard  and  determined  by  the  court.     A 
petition  may  at  the  same  time  be  filed  for  letters  of  ad- 
ministration with  the  will  annexed. 

Sec.  47.  When  an  unmarried  woman,  appointed  ex- 
ecutrix, marries,  her  authority  is  extinguished.  When 
a  married  woman  is  named  as  executrix,  she  may  be 
ap|K>inted  and  serve  in  every  respect  as  ^.feme  sole, 

Sbi".  48.  No  executor  of  an  executor  shall,  as  such, 
be  authorized  to  administer  on  the  estate  of  the  first 
testator,  but  on  the  death  of  the  sole  or  surviving  ex- 
ecutor of  anv  la^^t  will,  letters  of  administration  with 
the  will  annexed,  of  the  estate  of  the  first  testator  left 
unadniinistered,  must  be  issued. 

Sec.  49.  Where  a  person  absent  from  the  territory, 
or  a  minor,  is  named  executor,  if  there  is  another  ex- 
ecutor who  accepts  the  trust  and  qualifies,  the  latter  may 
have  letters  testamentary  and  administer  the  estate  until 
the  return  of  the  al)sentce,  or  the  majority  of  the  minors, 
who  may  then  Ix^  admitted  a  joint  executor.  If  there  is 
no  other  executor,  letters  of  administration  with  the  will 
annexed  must  ha  granted,  but  the  court  may,  in  its  dis- 
<Tetion,  revoke  them  on  the  return  of  the  al)sent  executor 
or  the  arrival  of  the  minor  at  the  age  of  majority. 

Sec.  50.  When  all  the  exe<*utors  named  are  not  ap- 
pointed by  the  court,  those  appointed  have  the  same  au- 
thoritv  to  perform  all  acts  and  discharge  the  trust  required 
bv  the  will  as  effectually  for  every  purpose  as  if  all  were 
appointed  and  should  act  together.  Where  there  are  two 
executors  or  administrators,  the  act  of  one  alone  shall  be 
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Whert  act  of 
mAJ  orl  ty 
vaUd. 


Administra- 
tor with  will 
annexed  has 
same  power 
as  executor. 

Authentica- 
tion of  letters. 


effectual  if  the  other  is  absent  from  the  territory,  or  labor- 
ing under  any  l^al  disability  from  serving,  or  if  he  has 
given  his  co-executors  or  co-administrators  authority,  in 
writing,  to  act  for  both ;  and  where  there  are  more  than 
two  executors  or  administrators,  the  act  of  the  nugority 
shall  be  valid. 

Sec.  61.  Administrators  with  the  will  annexed  have 
the  same  authority  over  the  estates  which  executors  named 
in  the  will  would  have,  and  their  acts  are  as  effectual  for 
all  purposes.  Their  letters  must  be  signed  by  the  clerk 
of  the  court,  and  bear  the  seal  of  the  court 

Article  II. — Form  of  Letter^. 

Sec.  52.  Letters  testamentary  must  be  substantially 
in  the  following  form: 

'^Territory  of  Monianaj  Oourdy  of .• 

"The  last  will  of  A  B,  deceased,  a  copy  of  which  is 
Form  of  let-    hereto  annexed,  having  been  proved  and  recorded  in  the 

nwntary.         probate  court  of  the  county  of j  C  D,  who  is  named 

therein,  is  hereby  appointed  executor. 

"Witness,  G  H,  clerk  of  said  county,  with  the  seal  of 
said  court  affixed,  this  the day  of j  A.  D.  18 — ^. 


"By  order  of  the  court. 
[l.  8.] 


"GH,  Cferi." 


Form  of  let- 
ters with  wiU 
annexed. 


Sec.  53.  Letters  of  administration  with  the  will  an- 
nexed must  be  substantially  in  the  following  form : 

^^  Territory  of  MofnUma^  Qmrdy  of .• 

"The  last  will  of  A  B,  deceased,  a  copy  of  which  is 
hereto  annexed,  having  been  proved  and  recorded  in  the 

probate  court  of  the  county  of ,  ^nd  there  being 

no  executor  named  in  said  will  (or  as  the  case  may  be), 
C  D  is  hereby  appointed  administrator  with  the  will  an- 
nexed. 

"Witness,  G  H,  clerk  of  said  court,  with  the  seal 
thereof  affixed,  this  the day  of ,  A.  D.  18 — . 


"  By  order  of  the  court. 
[l.  8.] 


"GH,  Clerk:' 
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Sec.  54.  Letters  of  administration  must  be  signed 
by  the  clerk,  under  the  seal  of  the  court,  and  substan- 
tially in  the  following  form : 

^*  Territory  of  Montaruiy  County  of .• 

"C  D  is  hereby  appointed  administrator  of  the  estate    thenticati o n 

J*    A    ^     1  i  of  letten   of 

OI    A  Jd,  deceased.  adminlstra- 

"  Witness,  G  H,  clerk  of  the  probate  court  of  said 

county,  with  seal  thereof  affixed,  this  the day  of 

,  A.  D.  18—. 


"  By  order  of  court. 
[l.  8.] 


"GH,  Cferjfe." 


Article  III. — Letters  of  AdminidrcUion — To  whom 
and  the  Order  in  which  Granted. 

Sec.  56.  Administrators  of  the  estate  of  a  person 
dying  intestate,  must  be  granted  to  some  one  or  more  of 
the  persons  hereinafter  mentioned,  who  are  respectively 
entitled  thereto,  in  the  following  order: 

First,  The  surviving  husband  or  wife,  or  some  com- 
petent person,  whom  he  or  she  may  request  to  have  ap- 
pointed. 

Second,    The  children. 

Third.     The  father  and  mother. 

Fourth,     The  brothers. 

fifth.     The  sisters. 

Sixth.     The  grandchildren. 

Seventh.  The  next  of  kin  entitled  to  share  in  distribu- 
tion of  the  estate. 

Eighth.     The  creditors. 

Ni}Uh.     The  public  administrator. 

Tenth.     Any  person  legally  competent. 

If  the  decedent  was  a  member  of  a  co-partnership  at 
the  time  of  his  death,  the  surviving  partner  must  in  no 
infitance  be  appointed  administrator  of  the  estate;  and, 
provided,  further  J  that  no  person  who  is  not  a  resident  of 
this  territory  shall  be  appointed  administrator. 

Sec.  56.     Of  several  persons  claiming  and   equally 
entitled  to  administer,  males  must  be  preferred  to  females, 
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and  relatives  of  the  whole  blood  to  those  of  the  half 
blood. 

Sec.  57.  When  there  are  several  persons  equally  en- 
titled to  the  administration,  the  court  may  grant  letters 
to  one  or  more  of  them ;  and  when  a  creditor  is  claiming 
letters,  the  court  may,  in  its  discretion,  at  the  request  of 
another  creditor,  grant  letters  to  any  other  j^erson  legally 
competent. 

Sec.  58.  If  any  i)er8on  entitle<l  to  administration  is  a 
minor,  letters  must  be  granted  to  his  or  her  guardian,  or 
any  other  person  entitled  to  letters  of  administration,  in 
the  discretion  of  the  court. 

Sec.  59.  No  person  is  competent  to  serve  as  admis- 
trat4)r  or  adniinistrix,  who,  when  appointed,  is  — 

Mrd,     Under  the  age  of  majority. 

fkeoTul.     Convicted  of  an  infamous  crime. 

Third,  Adjudged  by  the  court  to  be  incomi>etent  to 
exei^ute  the  duties  of  the  trust  bv  reason  of  drunkenness, 
improvidence,  or  want  of  undershmding  or  integrity. 

Sec.  60.  A  married  woman  must  not  be  apjKiinte^I 
administratrix.  When  an  unmarried  woman  appointed 
administratrix  marries,  her  authority  is  extinguished. 

Article  IV. — Petition  for  Letters  and.  Action  Theremi. 

Sec.  61.     Petitions  for  letters  of  administration  must 

l>e  in  writing,  signed  by  the  applicant,  or  his  attorney, 

and  filed  with  the  clerk  of  the  court,  stating  the  facts, 

to  give  the  court  jurisdiction  of  the  case,  and  when  known 

Petition  for   to  the  applicant,  he  must  state  the  names,  ages,  and  res- 
letters  of  ad-     .  _  nil.         /•    I        1        1  111  1 

m  I  nistration    ideiice  of  the  licirs  01  the  decedent,  and  the  value  and 

and  requi- 
sites of.  character  of  the  property.  If  the  jurisdictional  facts  ex- 
isted, but  are  not  fully  set  forth  in  the  petition,  and  af- 
terwards proved  in  the  course  of  administration,  the  de- 
cree or  order  of  administration,  and  subsequent  proceed- 
ings, are  not  void  for  want  of  such  jurisdictional  aver- 
ments. 
Term     at        Sec.  62.     Letters  of  administration  may  be  granted  at 

which  letters  ,         ,  i»  _j.  ^  •   i  ^  •    .     i 

may     b  e    a  regular  term  ot  court,  or  at  a  special  term  ap]K>inted 
by  the  judge  for  the  hearing  of  the  application. 


Marrie<l  wo- 
man not  to  be 
a  d  m  i  nistra- 
trix. 
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Sec.  63.     When  a  petition  praying  for  letters  of  ad- 
ministration is  filed,  the  clerk  must  give  notice  thereof  by 
causing  notices  to  be  posted  in  at  least  three  public  places    The  p  e  1 1- 
m  the  Goonty,  one  of  which  must  be  at  the  place  where    te^  m^  no- 
the  court  is  held,  containing  the  name  of  the  decedent,    ^^s^^®"- 
the  name  of  tlie  applicant,  and  term  of  court  at  which 
the  application  ^will  be  heard.     Such  notice  must  be  given 
at  least  ten  days  before  the  hearing. 

Sec.  64.  Any  person  interested  may  contest  the  peti- 
tion by  filing  written  opposition  thereto,  on  the  ground 
of  incompetency  of  the  applicant,  or  may  assert  his  own 
right  to  the  administration,  and  pray  that  letters  may  be  tion  ™fy  i»« 
issued  to  himself.  In  the  latter  case  the  contestant  must 
file  a  petition  and  give  the  notice  required  for  the  orig- 
inal petition,  and  the  court  must  hear  the  two  petitions 
iogsther. 

Sec.  65.     On  the  hearing,  it  being  first  proved  that 
notice  has  been  given  as  herein  required,  the  court  must    SfJ^"^  f^l 
hear  the  allegations  and  proofs  of  the  parties,  and  order    JjJJ^'^'off  ^* 
the  issuing  of  letters  of  administration  to  the  party  best 
entitled  thereto. 

Sec.  66.  An  entry  in  the  minutes  of  the  court  that  S(^*?nmin^ 
the  required  proof  was  made  and  notice  given  shall  be  p^^V^a  no- 
conclusive  evidence  of  the  fact  of  such  notice. 

Sec.  67.      Jjetters  of  administration  must  be  granted    ^j^^^^  j^^^^^^ 
to  any  applicant,  though  it  appears  that  there  are  other    ?"i"i^\nV 
persons  having  better  rights  to  the  administration,  when    ^SSSticId^* 
such   person   fail  to  appear  and  claim  the  issuing  of 
letters  to  himself. 

Sec.  68.  Before  letters  of  administration  are  granted 
on  the  estate  of  any  person  who  is  represented  to  have 
died  intestate,  the  fact  of  his  dying  intestate  must  be 
proved  by  the  testimony  of  the  applicant  or  others ;  and  ^laii*  appear 
the  court  may  also  examine  any  other  person  concerning  ^nSd  " 
the  time,  place,  and  manner  of  his  death,  the  place  of 
his  residence  at  the  time,  the  value  and  character  of  his 
property,  and  whether  or  not  the  decedent  left  a  will, 
and  may  compel  any  person  to  attend  as  a  witness  for 
that  purpose. 
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Appointment 
or    adminis- 


Sec.  69.     Administration  may  be  granted  to  any  one 


trator  %t         ^^  more  competent  jjersoas,  although  not  entitled  to  the 
?on*en/it?ld'    ^°^®j  ^*  ^'^^  written  request  of  the  person  entitled,  filed 
in  court. 


Revocation  of 
letters  at  in- 
Ht&nce  of  per- 
son entitled 
t  o  ftdminis- 
ter. 


Notice  and 
citation  after 
petition  filed 
to  revoke  let- 
ters. 


H  e  a  r  I  n  g  of 
petition  to  re- 
voke. 


When  Biirvlv- 
ing  hiiBband 
or  wife  may 
have  letters 
revoked  and 
re- issued. 


Oath   of  ad- 
ministrator. 


Article  V. — Revocation  of  Letters  and   Proceedings 

Therefor,  ' 

Sec.  70.  When  letters  of  administration  have  been 
granted  to  any  |)erson  other  than  the  surviving  husl>and 
or  wife,  child,  father,  mother,  brother,  or  sister  of  the 
intestate,  any  one  of  them  may  obtain  the  revocation  of 
the  letters,  and  be  entitled  to  the  administration,  by  pre- 
senting to  the  probate  court  a  petition  praying  the  revo- 
cation, and  that  letters  of  administration  mav  be  issued 
to  him. 

Sec.  71.  When  such  petition  is  filed,  the  clerk  must, 
in  addition  to  the  notice  provided  in  section  57,  issue  a 
citation  to  the  administrator  to  appear  and  answer  the 
same  at  the  time  a])pointed  for  the  hearing. 

Sec.  72.  At  the  time  appointed,  the  citation  having 
been  duly  served  and  returned,  the  court  must  proceed 
to  hear  the  allegjitions  and  proofs  of  the  parties  ;  and  if 
the  right  of  the  applicant  is  established,  and  he  is  com- 
petent, letters  of  administration  must  l)e  granted  to  him, 
and  the  letters  of  the  former  administrator  revoked. 

Sec.  73.  The  surviving  husband  or  wife,  when 
letters  of  administration  have  been  granted  to  a  child, 
father,  brother,  or  sister  of  the  intestate,  or  any  of  such 
relatives,  when  lettei's  have  been  grantc^d  to  any  other  of 
them,  may  assert  his  prior  right,  and  obtain  letters  of 
administration,  and  have  the  letters  before  granted 
revoked  in  the  manner  preseril)ed  in  the  three  preceding 
sections. 

ArticIjE  VI. —  Execfuiors  and  Advwiistrators — Oath 

and  Bond  of. 

Sec.  74.  Before  letters  testamentary  or  of  adminis- 
tration are  issued  to  the  executor  or  administrator,  he 
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must  take  and  subscribe  an  oath  before  some  officer 
aathorLzed  to  administer  oaths,  that  he  will  perform, 
acoording  to  law,  the  duties  of  executor  or  adminis- 
trator ;   which  oath  must  be  attached  to  the  letters. 

All  letters  testamentary  and  of  administration  issued 

to,  and  all  bonds  executed  by,  executors  or  administra- 

toTs,  with  the  affidavits  and  certificates  thereon,  must  be    letten,  bonds, 

forthwith   recorded  by  the  clerk  of  the  court  having 

jurisdiction  of  the  estates,  in  books  to  be  kept  by  him  in 

his  office  for  that  purpose. 

Sec.  76.  Every  person  to  whom  letters  testamentary 
or  of  administration  are  directed  to  issue  must,  before 
receiving  them,  execute  a  bond  to  the  territory  of  Mon- 
tana, with  two  or  more  sufficient  sureties,  to  be  approved 
by  the  probate  judge.  The  pena%  must  not  be  less  JS'^^^^^S: 
than  twice  the  value  of  the  personal  property  and  twice  ™*»**'»*or. 
the  probable  value  of  the  annual  rents,  profits,  and 
issues  of  the  real  property  belonging  to  the  estate,  which 
values  must  be  ascertained  by  the  probate  judge  by 
examining,  on  oath,  the  party  applying,  and  any  other 


Sec.  76.     The  probate  judge  must  require  an  addi- 
tional bond  whenever  the  sale  of  any  real  estate  belong- 
ing to  an  estate  is  ordered  by  him ;  but  no  such  addi- 
tional   bond  must  be  required   when   it  satisfactorily 
appears  to  the  court  that  the  penalty  of  the  bond  given    when  pro- 
before  receiving  letters,  or  of  any  bond  given  in  place    mim  require 
thereof,  is  equal  to  twice  the  value  of  the  personal  prop-    ^nd. 
erty  remaining  in,  or  that  will  come  into,  the  possession 
of  the  executor  or  administrator,  including  the  annual 
rents,  profits,  and  issues  of  real  estate,  and  twice  the 
probable  amount  to  be  realized  on  the  sale  of  the  real 
estate  to  be  sold. 

Sec.  77.     The  bond  must  be  conditioned  that  the    ^    ^,^ 

^^"^^  -I     .    .  1        Condition  of 

executor  or  administrator  shall  faithfully  execute  the   ^i^^- 
duties  of  the  trust  according  to  law. 
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Each  execu-  ^^^'  '^^'  When  two  or  more  persons  are  appointed 
u^?a*?OT^to  executors  or  administrators,  the  probate  judge  must 
give  bond.       require  and  take  a  separate  bond  from  each  of  them. 

Sec.  79.     The  bond  shall  not  be  void  upon  the  first 
s  e  y  erai  re-    recovery,  but  may  be  sued  and  recovered  upon  from  time 

coveries  may     ,     .»  i_  •        j    •      i_» 

b  e  h  a  d  on  to  time,  by  any  person  aggrieved,  m  his  own  name,  un- 
til the  whole  penalty  is  exhausted. 

Sec.  80.  In  all  cases  where  bonds  or  undertakings 
are  required  to  be  given,  under  this  title,  the  sureties 
must  justify  thereon,  in  the  same  manner  and  in  like 

bond'tlTjul^  amounts,  as  required  in  cases  of  appeal  to  the  supreme 
court  in  the  civil  practice  act;  and  the  certificate  thereof 
must  be  attached  to,  and  filed  and  recorded  with,  the 
bond  or  undertaking. 

a^°rov»a  b  *        ^^  ^^^^  bonds  and  undertakings  must  be  approved 

probatejudge    jjy  the  probate  judge,  before  being  filed  or  recorded. 

Sec.  81.  Before  any  •  probate  judge  approves  any 
bond  required  under  this  title,  and  after  its  approval,  he 
may,  of  his  own  motion,  or  upon  die  motion  of  any  per- 
son interested  in  the  estate,  supported  by  affidavit  that 
the  sureties,  or  some  one  or  more  of  them,  are  not  worth 

mayexamine    ^  much  ss  they  have  justified  to,  order  a  citation   to 

Sdr^worUi.^  iasiie  requiring  such  sureties  to  appear  before  him,  at  a 
designated  time  and  place,  to  be  examined  toucliing  their 
property  and  its  value ;  and  the  judge  must,  at  the  same 
time,  cause  a  notice  to  be  issued  to  the  executor  or  admin- 
istrator, requiring  his  appearance  on  the  return  of  the 
citation ;  and  on  its  return  he  may  examine  the  sureties, 
and  such  witnesses  as  may  be  produced,  touching  the 
property  of  the  sureties  and  its  value;    and  if,  upon 

Mav  require    such  examination,  he  is  satisfied  that  the  bond  is  insuffi- 

additional  se'* 

curity.  cient,"  he  must  require  sufficient  additional  security. 

Sec.  82.     If  sufficient  security  is  not  given  within 

the  time  fixed  by  the  judge's  order,  the  right  of  such 
bond  n?t^riv-  Gxecutor  or  administrator  to  the  administration  shall 
vokeS?*'*  ^   cease,  and  the  person  next  entitled  to  the  administration 

on  the  estate,  who  will  execute  a  sufficient  bond,  must 

be  appointed  to  the  administration. 
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Sec.  83.  When  it  is  expressly  provided  in  the  will 
that  no  bond  shall  be  required  of  the  executor,  letters 
^bstamentary  may  issue,  and  sales  of  real  estate  be  made   without  bond 

where  will 

and  confirmed,  without  any  bond,  unless  the  court,  for   provided 

•^  none,  maybe 

good  cause,  require  one  to  be  executed ;  but  the  executor   JUJ^^^ 
may  at  any  time  afterwards,  if  it  appear  from  any  cause 
neoeesary  or  proper,  be  required  to  file  a  bond  as  in  other 


Sbc.  84.    Any  person  interested  in  an  estate  may, 
by  verified  petition,  represent  to  the  probate  judge  that    Penon  inter- 


ested in  estate 


the  sureties  of  the  executor  or  administrator  thereof  may  petition 

probate  Judffe 

have  become  or  are  becoming  insolvent,  or  that  they    g^onalbond 
have  removed  or  are  about  to  remove  from  the  territory,    ^'^^' 
or,  from  any  other  cause,  that  the  bond  is  insufficient, 
and  ask  that  further  security  be  required. 

Sbc.  85.   If  the  probate  judge  is  satisfied  that  the  mat- 
ter requires  investigation,  a  citation  must  be  issued  to  the 
executor  or  administrator,  requiring  him  to  appear  at  a    c  1 1  a  tion  to 
time  and  place  to  be  therein  specified,  to  show  cause  why    J^J  ™  *execS"- 
he  should  not  give  further  security.     The  citation  must   StiOTuOMcu'- 
be  served  personally  on  the  executor  or  administrator,  at   ^^' 
least  five  days  before  the  return  day.     If  he  has  ab- 
sconded, or  cannot  be  found,  it  may  be  served  by  leaving 
a  copy  of  it  at  his  place  of  residence,  or  by  such  publi- 
cation as  the  court  or  judge  may  order. 
Sec.  86.    On  the  return  of  the  citation,  or  at  such    P'ooeedings 

'  on  c  1 1  a  uon 

Other  time  as  the  judge  may  appoint,  he  must  proceed    J^deMaal 
to  hear  the  proofs  and  allegations  of  the  parties.     If  it    section, 
satisfactorily  appears  that  the  security  is  from  any  cause 
insuJBBcient,  he  may  make  an  order  requiring  the  execu-    ^^^^  ^^^  ^ 
tor  or  administrator  to  give  further  security,  or  to  file  a    diuonaiBecu- 
new  bond  in  the  usual  form,  within  a  reasonable  time — 
not  less  than  five  days. 

Sec.  87.  If  the  executor  or  administrator  neglects  to  J^^STi  led 
comply  with  the  order  within  the  time  prescribed,  the  J^i^t  Motion' 
judge  must,  by  order,  revoke  his  letters,  and  his  authority  \lill^'  '*" 
niust  thereupon  cease. 

Sec.  88.     When  a  petition  is  presented;  praying  that 
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If  exeontoror 
administrator 
cbarsed  with 
wa8tiDg*e8tate 
may  be  •  n  •• 
pended. 


When  probate 
Jndge  may 
dte  executor 
or  admlnlB- 
trator  to  glre 
additional 
bond. 


Proceeding 
where  surety 
asks  to  be  re- 
lieved from 
further  re- 
B  p  0  nilbility 
on  bond. 


If  new  sure- 
ties given  for> 
mer  sureties 
relieved. 


If  new  sure- 
ties not  given 
letters  re- 
voked. 


When  appli- 
cations under 
nine  preoed- 
1  n  g  sections 
xnay  be  heard 


an  ezecator  or  administrator  be  required  to  give  further 
security,  or  to  give  bond,  if,  by  the  terms  of  the  will,  no 
bond  was  originally  required,  and  it  is  allied,  on  oath,* 
that  the  executor  or  administrator  is  wasting  the  prop- 
erty of  the  estate,  the  judge  may,  by  order,  suspend  his 
powers  until  the  matter  can  be  heard  and  determined. 

Sec.  89.  When  it  oomes  to  his  knowledge  that  the 
bond  of  any  executor  or  administrator  is  from  any  cause 
insufficient,  the  probate  judge,  without  any  application, 
must  cause  him  to  be  cited  to  appear  and  show  cause 
why  he  should  not  give  further  security ;  and  must  pro- 
ceed thereon  as  upon  the  application  of  any  person  inter- 
ested. 

Sec.  90.  Where  a  surety  of  any  executor  or  admin- 
istrator desires  to  be  released  from  responsibility  on  ao- 
count  of  future  acts,  he  may  make  application  to  the 
probate  court  or  judge  for  relief.  The  court  or  judge 
must  cause  a  citation  to  the  executor  or  administrator  to 
be  issued,  and  served  personally,  requiring  him  to  ap- 
pear at  a  time  and  place  to  be  therein  specified,  and  to 
give  other  security ;  if  he  has  absconded,  left,  or  removed 
from  the  territory,  or  if  he  cannot  be  found  after  due 
diligence  and  inquiry,  service  may  be  made  as  provided 
in  section  86. 

Sec.  91.  If  new  sureties  be  given  to  the  satisfaction 
of  the  judge,  he  may  thereupon  make  an  order  that  the 
sureties  who  applied  for  relief  shall  not  be  liable  on 
their  bond  for  any  subsequent  act,  default,  or  mi8cx>D- 
duct  of  the  executor  or  administrator. 

Sec.  92.  If  the  executor  or  administrator  n^lects  or 
refuses  to  give  new  sureties,  to  the  satisfaction  of  the 
judge,  on  the  return  of  the  citation,  or  within  such  rea- 
sonable time  as  the  judge  shall  allow,  unless  the  surety 
making  the  application  shall  consent  to  a  longer  exten- 
sion of  time,  the  court  or  judge  must,  by  order,  revoke 
his  letters. 

Sec.  93.  The  applications  authorized  by  the  nine 
preceding  sections  of  this  chapter  may  be  heard  and  de- 
termined out  of  term  time. 
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All  orders  made  therein  must  be  entered  upon  the   orden  th«rt- 

*.    1  '^  In. 

imnuteB  of  the  court. 


Article  VII. — Special  Administrators  and  their 

Powers  and  Duties. 

Sec.  94.  The  liability  of  principal  and  sureties  upon 
the  bond  of  any  executor,  administrator,  or  guardian,  is 
in  all  cases  to  pay  in  the  kind  of  money  or  currency  in 
which  the  pri];icipal  is  l^ally  liable. 

Sec.  95.  Wheqi^ere  is  delay  in  granting  letters  tes- 
tamentary or  of  administration,  from  any  cause,  or  when 
sndi  letters  are  granted  irr^ularly,  or  no  sufficient  bond 
is  filed  as  required,  or  when  no  application  is  made  for 
sach  letters,  or  when  an  administrator  or  executor  dies 
or  is  suspended  or  removed,  the  probate  judge  must  ap* 
point  a  special  administrator  to  collect  and  take  charge  of 
the  estate  of  the  decedent,  in  whatever  county  or  counties 
the  same  may  be  found,  and  to  exercise  such  other  pow- 
ers as  may  be  necessary  for  the  preservation  of  the  estate, 
or  he  may  direct  the  public  administrator  of  his  county 
to  take  charge  of  the  estate. 

Sec.  96.  The  appointment  may  be  made  out  of 
term  time,  and  without  notice,  and  must  be  made  by 
entry  upon  the  minnti>R  of  the  court  specifying  the  pow- 
ers to  be  exercised  by  the  administrator.  Upon  such 
order  being  entered^  and  after  the  person  appointed  has 
given  bond,  the  clerk  must  issue  letters  of  admin  ifitra* 
tion  to  ench  person  in  conformity  with  the  order. 

Sec.  97.  In  nnaking  the  appr^intment  of  a  special 
administrator,  the  prr>}jate  judg^  ma^  jnve  pnffmnfih  Up 
the  person  entitled  to  letters  testameritarr  or  of  adrrjjnii<^ 
tration,  bat  no  appeal  must  be  allowfd  from  the  afipoint^ 
ment. 

Sbc.  98.  Before  any  lectern  i^^u^  Uf  any  ^f^rjixl  tA^ 
ministiator,  he  most  give  l»&d  in  r-udi  is-ira  »  t/^  pro- 
bate jiM^e  may  direct,  with  *^ire*if*  v>  tfje  «ixl*-fV''.;'^ 
of  the  judge,  conditjooed  frr  t.vr  i'^*:.f^^  ^ir^  ^AjSaxjf'*:^^ 
his  dutieB :  and  he  most  tak<:  the  Q«r^  <fe:.u,  afyi  Itav^ 
die 


LiftblUty  of 
principal  and 
surety  ai  to 
payment. 


Ca«6ii  where 
•pecial  ad- 
ministrator 
appointed  to 
care  ^or  estate 


Wbeo  nade. 
and  reeord 
chere&t 


Ofpf*iw«iv5t 
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Duties  of  spe- 
cial adminis- 
trator. 


When  powert: 
of  special  ad- 
ministrator to 
cease. 


Accouat  of 
special  ad- 
ministrator 
to  be  render- 
ed. 


If  will  found 
and  proved 
after  admin- 
i  strati  on 
nted,  let- 
I  of  admin- 
istration re- 
voked. 


Sec.  99.  The  special  administrator  must  ooUect  and 
preserve  for  the  executor  or  administrator  all  the  goods, 
chattels,  debts,  and  effects  of  the  decedent,  all  incomes, 
rents,  issues,  and  profits,  claims  and  demands  of  the 
estate ;  must  take  the  charge  and  management  of,  enter 
upon  and  preserve  from  any  damage,  waste,  and  injury, 
the  real  estate,  and  for  any  such  and  all  necessary  pur- 
poses, may  commence  and  maintain  or  defend  suits  and 
other  legal  proceedings,  as  an  administrator;  he  may 
sell  such  perishable  property  as  th^robate  court  may 
order  to  be  sold,  and  exercise  such  other  powers  as  are 
conferred  upon  him  by  his  appointment ;  but  in  no  case 
is  he  liable  to  an  action  by  any  creditor  on  a  claim 
against  the  decedent. 

Sec.  100.  When  letters  testamentary  or  of  adminis- 
tration on  the  estate  of  the  decedent  have  been  granted, 
the  powers  of  the  special  administrator  cease,  and  he 
must  forthwith  deliver  to  the  executor  or  administrator 
all  the  property  and  effects  of  the  decedent  in  his  hands ; 
and  the  executor  or  administrator  may  prosecute  to  final 
judgment  any  suit  commenced  by  the  special  adminis- 
trator. 

Sec.  101.  The  special  administrator  must  render  an 
account,  on  oath,  of  his  proceedings,  in  like  manner  a^ 
other  administrators  are  required  to  do. 

Article  VIII. —  Wills  Found  after  Letters  of  Admmis' 
tration  Granted,  and  Miscellaneous  Provisions, 

Sec.  102.  If,  after  granting  letters  of  administration 
on  the  ground  of  intestacy,  a  will  of  the  decedent  is 
duly  proved  and  allowed  by  the  court,  the  letters  of  ad- 
ministration must  be  revoked,  and  the  powers  of  admin- 
istrator shall  cease,  and  he  must  render  an  account  of 
his  administration  within  such  time  as  the  court  shall 
direct. 

Sec.  103.  In  such  case,  the  executor,  or  the  adminis- 
trator with  the  will  annexed,  is  entitled  to  demand,  sue 
for,  recover,  and  collect  all  the  rights,  goods,  chattels, 
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debts,  and  effects  of  the  decedent  remaining  unadminis- 
tered,  and  may  prosecute  to  final  judgment  any  suit  com. 
menoed  by  the  administrator  before  the  revocation  of  his 
letters  of  administration. 

8bc.  104.  In  case  any  one  of  the  several  executors  or 
administrators,  to  whom  letters  are  granted,  dies,  be- 
comes lunatic,  is  convicted  of  an  infamous  crime,  or 
otherwise  becomes  incapable  of  executing  the  trust,  or  in 
case  the  letters  testamentary  or  of  administration  are 
revoked  or  annulled  with  respect  to  any  one  executor  or 
administrator,  the  remaining  executor  or  administrator 
most  pnx^eed  to  complete  the  execution  of  the  will  or 
administration. 

Sec.  106.  If  all  such  executors  or  administrators 
die  or  become  incapable,  or  the  power  and  authority  of 
all  of  them  is  revoked,  the  probate  court  must  issue 
letters  of  administration  with  the  will  annexed,  or 
otherwise,  to  the  widow,  or  next  of  kin,  or  others,  in  the 
same  order  and  manner  as  is  directed  in  relation  to  orig- 
inal letters  of  administration.  The  administrators  so 
appointed  must  give  bond  in  the  like  penalty,  with  like 
sureties  and  conditions,  as  hereinbefore  required  of  ad- 
ministrators, and  shall  have  the  like  power  and  authority. 

S£C.  106.  Any  executor  or  administrator  may,  at 
any  time,  by  writing  filed  in  the  probate  court,  resign 
his  appointment,  having  first  settled  his  accounts,  and 
delivered  up  all  the  estate  to  the  person  whom  the  court 
shall  appoint  to  receive  the  same.  If,  however,  by 
leason  of  any  delays  in  such  settlement  and  delivering 
up  of  the  estate^  or  for  any  other  cause,  the  circumstances 
of  the  estate,  or  the  right  of  those  interested  therein,  re- 
quire it,  the  court  may,  at  any  time  before  settlement  of 
sooonnts  and  delivering  up  of  the  estate  is  completed, 
revoke  the  letters  of  such  executor  or  administrator,  and 
appoint  in  his  stead  an  administrator,  either  special  or 
general,  in  the  same  manner  as  is  directed  in  relation 
to  original  letters  of  administration.  The  liability  of 
the  outgoing  executor  or  administrator,  or  of  the  sure- 
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Bond  of  ex- 
ecutor not  Af- 
fected by  res- 
ignation. 


Validity  of 
acts  of  exec- 
utor or  ad- 
ministrator 
ceasing  to  act 
before  estate 
■etUed. 


Bvidence  as 
to  a  p'i>  oint- 
ment and 
qualification 
of  executor 
or  adminis- 
trator. 


ties  on  his  bond,  shall  not  be  in  any  manner  discharged, 
released,  or  affected  by  such  appointment  or  resignation. 

Sec.  107.  All  acts  of  an  executor  or  administrator, 
as  such,  before  the  revocation  of  his  letters  testamentary, 
or  of  administration,  are  as  valid,  to  all  intents  and  pur- 
poses, as  if  such  executor  or  administrator  had  continued 
lawfully  to  execute  the  duties  of  his  trust. 

Sec.  108.  A  transcript  from  the  minutes  of  the 
court,  showing  the  appointment  of  any  person  as  execu- 
tor or  administrator,  together  with  the  certificate  of  the 
clerk,  under  his  hand  and  the  seal  of  his  court,  that  such 
person  has  given  bond  and  been  qualified,  and  that  letters 
testamentary  or  of  administration  have  been  issued  to 
him,  and  have  not  been  revoked,  shall  have  the  same  effect 
in  evidence  as  the  letters  themselves. 


If  Judge  dis- 
qualified t  o 
actassnchby 
reason  of  in- 
terest,  etc., 
he  shall  not 
admit  will  to 
probate. 


If  probate 
Judge  dis- 
qualified t  o 
act  he  must 
transfer  pro- 
ceedinffs  to 
court  01  an 
adjolninig 
county. 


Article   IX.  —  DUqiudijied  Jvdges  and   T}ransfer8  of 

Administrators, 

Sec.  109.  No  probate  court  shall  admit  to  probate 
any  will,  or  grant  letters  testamentary  or  of  administra- 
tion, in  any  case  where  the  judge  thereof  is  interested  as 
next  of  kin  to  the  decedent,  or  as  a  legatee  or  devisee, 
under  the  will,  or  when  he  is  named  as  executor  or 
trustee  in  the  will,  or  as  a  witness  thereto,  or  is  in  any 
other  manner  interested  or  disqualified  from  acting. 

Sec.  110.  When  a  petition  is  filed  in  the  probate  court, 
praying  for  admission  to  probate  of  a  >vill,  or  for  grant- 
ing letters  testamentary  or  of  administration,  or  when 
proceedings  are  pending  in  the  probate  court  for  the  set- 
tlement of  an  estate,  and  the  presiding  judge  of  the  court 
is  disqualified  to  act  from  any  cause,  upon  his  own  or  the 
motion  of  any  person  interested  in  the  estate,  he  must 
make  an  order  transferring  the  proceeding  to  the  probate 
court  pf  an  adjoining  county,  and  the  clerk  of  the 
court  oA'dering  the  transfer  must  transmit  to  the  clerk 
of  the  court  to  which  the  proceeding  is  ordered  to  be 
transferred,  a  certified  copy  of  the  order,  and  all  papers 
on  file  in  his  office  in  the  proceeding;  and  thereafter  the 
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pfx>bate  court  to  which  the  proceeding  is  transferred 
shall  exercise  the  same  authority  and  jurisdiction  over 
the  estate,  and  all  matters  relating  to  the  administration 
thereof,   as  if  it  had  original  jurisdiction  of  the  estate. 

Sec.  111.  The  transfer  of  a  proceeding  from  one 
court  to  another,  as  provided  for  in  the  preceding  sec- 
tion, shall  not  affect  the  right  of  any  person  to  letters 
testamentaxy  or  of  administration  on  the  estate  transfer- 
red, but  the  same  persons  are  entitled  to  letters  testamen- 
tary or  of*  administration  on  the  estate,  in  the  order  here- 
inbefore provided.  If,  before  the  adminivStration  is  closed 
of  any  estate  so  transferred  as  herein  provided,  another 
person  is  eleotcd  or  appointed  and  qualified  as  probate 
judge  of  the  county  wherein  such  proceeding  was  orig- 
inally conimencetl,  who  is  not  disqualified  to  act  in  the 
settlement  of  the  estate,  and  the  causes  for  which  the 
proceed! n<j:  \va.s  transferred  no  longer  exist,  any  person 
interested  in  the  estate  may  have  the  proceeding  returned 
to  the  court  from  which  it  was  originally  transferred,  by 
filing  a  petition  setting  forth  these  facts,  and  moving  the 
coiut  therefor. 

Sec.  112.  On  hearing  the  motion,  if  the  facts  required 
by  the  preceding  section  to  be  set  out  in  the  petition  are 
satiafactorily  shown,  and  it  further  appears  to  the  court 
that  the  convenience  of  parties  interested  would  be  pro- 
moted bv  such  cliange,  the  judge  must  make  an  order 
transferrincr  the  proceeding  back  to  the  probate  court 
where  it  ^vas  originally  commenced ;  and  the  clerk  of  the 
court  ordering  the  transfer  must  transmit  to  the  clerk 
of  the  court  in  which  the  proceeding  was  originally  com- 
menced a  certified  copy  of  the  order,  and  all  the  orig- 
inal papers  on  file  in  his  office  in  the  proceeding,  and  the 
court  where  the  proceetJing  was  orignally  commenced 
shall  thereafter  have  jurisdiction  and  power  to  make  all 
ueoesssLTY  orders  and  decrees  to  close  up  the  administra- 
tion of  the  estate. 
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Cases  in 
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Judge  to  lus- 
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Hearing  of 
proceeding  to 
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has  abscond- 
ed or  con- 
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Article  X. — Bemovcd  and  Sugpension  in  OarioAa 

Canes, 

Sec.  113.  Whenever  the  probate  judge  has  reason  to 
believe,  from  his  own  knowledge  or  from  credible  in- 
formation, that  any  executor  or  administrator  has  wasted, 
embezzled,  or  mismanaged,  or  is  about  to  waste  or  em- 
bezzle, the  property  of  the  estate  committed  to  his  charge, 
or  has  committed,  or  is  about  to  commit,  a  fraud  upon  the 
estate,  or  is  incompetent  to  act,  or  has  permanently  re- 
moved from  the  territory,  or  has  wrongfully  n^lected  the 
estate,  or  has  long  neglected  to  perform  any  act  as  such 
executor  or  administrator,  he  must,  by  an  order  entered 
upon  the  minutes  of  the  court,  suspend  the  powers  of 
such  executor  or  administrator  until  the  matter  is  inves- 
tigated. 

Sec.  114.  When  such  suspension  is  made,  notice 
thereof  must  be  given  to  the  executor  or  administrator, 
and  he  must  be  cited  to  appear  and  show  cause  why  his 
letters  should  not  be  revoked.  If  he  fail  to  appear  in 
obedience  to  the  citation,  or,  if  appearing,  the  court  is 
satisfied  that  there  exists  cause  for  his  removal,  his  let- 
ters must  be  revoked,  and  letters  of  administration 
granted  anew,  as  the  case  may  require. 

Sec.  115.  At  the  hearing  any  person  interested  in 
the  estate  may  appear  and  file  his  allegations  in  writing, 
showing  that  the  executor  or  administrator  should  be  re- 
moved, to  which  the  executor  or  administrator  may  de- 
mur or  answer,  as  hereinbefore  provided.  The  issues 
raised  must  be  heard  and  determined  by  the  court. 

Sec.  116.  If  the  executor  or  administrator  has  ab- 
sconded or  conceals  himself,  or  has  removed  or  absented 
himself  from  the  territory,  notice  may  be  given  bina  of 
the  pendency  of  the  proceedings,  by  publication,  in  such 
manner  as  the  court  may  direct,  and  the  court  may  pro- 
ceed upon  such  notice  as  if  the  citation  had  been  person- 
ally served. 
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K^.  117.    In  the  proceedings  authorized  by  the  pre-  in   proceed- 

^5ng  sections  of  this  article  for  the  removal  of  an  p?eced^n*g 

^ecator  or  admmistrator,  the  court  may  compel   his  eT^utS^?? 

^*^dance  by  attachment,   and  may  compel   him  to  tor  maybe  at- 

^*wer  qaestions,  on  oath,  toucnins:  his  admmistration,  compeiied^to 

l*^*  Qpon  his  refusal  so  to  do,  may  coi^mit  him  until  he  <»«*»• 
""^1  or  may  revoke  bis  letters,  or  both. 

CHAPTER  IV. 

Article  I. —  Inventory ,  AppraisemerU,  and  Posaeasion 

of  Edaie. 

Sec.  118.    Every   executor    or    administrator   must  layeutory 

make  and  return  to  the  court,  at  its  first  term  after  his  ment^o?*S*- 

appointment,  a  true  inventory  and  appraisement  of  all  made  and  n- 

the  estate  of  the  decedent,  including  the  homestead,  if  b^couiS 
uiv,  which  has  come  to  his  possession  or  knowledge. 

Sec.  119.    To  make  the  appraisement,  the  probate 

.   ,  f^^  1  Court  to  ap- 

jadge  or  court  must  appoint  three  dismterested  persons    p oin tap- 

(any  two  of  whom  may  act),  who  are  entitled  to  receive 

a  reasonable  compensation   for  their  services,   not  to 

exceed  five  dollars  per  day,  to  be  allowed  by  the  court 

orjadge.    The  appraisers  must,  with  the  inventory,  file    compensa- 

a  verified  account  of  their  services  and  disbursements,    port  of  ap- 

If  only  one  day's  services  are  charged,  the  bill  need 

not  be  sworn  to. 

If  any  part  of  the  estate  is  in  any  other  county  than 
tbat  in  which  letters  are  issued,  appraisers  thereof  may 
be  appointed,  either  by  the  probate  judge  having  juris- 
diction of  the  estate  or  by  the  probate  judge  of  such 
other  county,  on  request  of  the  judge  having  jurisdiction. 

8bc.  120.  Before  proceeding  to  the  execution  of 
tiieir  duty,  the  appraisers,  before  any  officer  authorized 
^  administer  oaths,  must  take  and  subscribe  an  oath,  to 
fce  attached  to  the  inventory,  that  they  will  truly,  hon-  ^^^f.  *^ 
^y,  and  impartially  appraise  the  property  which  is 
exhibited  to  them,  according  to  the  best  of  their  knowl- 
edge and  ability.  They  must  then  proceed  to  estimate 
^  appraise  the  property.     Each  article  must  be  set 
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andsabecribe  an  oath,  before  an  officer  authorized  to 
administer  oaths,  that  the  inventory  contains  a  true  state- 
ment of  all  the  estate  of  the  decedent  which  has  come 
to  his  knowledge  and  possession,  and  particularly  of  all 
money  belonging  to  the  decedent,  and  of  all  just  claims 
of  the  decedent  against  the  affiant.  The  oath  must  be 
endorsed  upon  or  annexed  to  the  inventory. 

Sec.  125.  If  an  executor  or  administrator  neglects 
or  refuses  to  return  the  inventory  within  the  time  pre- 
scribed, or  within  such  further  time,  not  exceeding  two 
months,  which  the  court  or  judge  shall,  for  reasonable 
cause,  allow,  the  court  may,  upon  notice,  revoke  the 
letters  testamentary  or  of  administration,  and  the  execu- 
tor or  administrator  is  liable  on  his  bond  for  any  injury 
to  the  estate,  or  any  person  interested  therein,  arising 
from  such  failure. 

Sec.  126.  Whenever  property  not  mentioned  in  an 
inventory  that  is  made  and  filed  comes  to  the  possession 
or  knowledge  of  an  executor  or  administrator,  he  must 
cause  the  same  to  be  appraised  in  the  manner  prescribed 
in  this  article,  and  an  inventory  thereof  to  be  returned 
within  two  months  after  the  discovery ;  and  the  making 
of  such  inventory  may  be  enforced,  after  notice,  by 
attachment  or  removal  from  office. 

Sec.  127.  The  executor  or  administrator  is  entitled 
to  the  possession  of  all  the  real  and  personal  estate  of  the 
decedent,  and  to  receive  the  rents  and  profits  of  the  real 
estate,  until  the  estate  is  settled,  or  until  delivered  over 
by  order  of  the  probate  court  to  the  heirs  or  devisees ; 
and  must  keep  in  good  tenantable  repair  all  houses, 
buildings,  and  fixtures  thereon  wliich  are  under  his 
control. 

The  heirs  or  devisees  may  themselves,  or  jointly  with 
the  executor  or  administrator,  maintain  an  action  for  the 
possession  of  the  real  estate,  or  for  the  purpose  of  quiet- 
ing the  title  to  the  same,  against  any  one  except  the 
executor  or  administrator. 

S£C.  128.     Unless  it  satisfactorily  appears  to  the  pro- 
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When  court 
to  order  real 
estate  deliv- 
ered to  heirs. 


bate  court  that  the  rents,  issues,,  and  profits  of  the  r6al 
estate  for  a  longer  period  are  necessary  to  be  received  by 
the  executor  or  administrator,  wherewith  to  pay  the 
debts  of  the  decedent,  or  that  it  will  probably  be  neces- 
sary to  sell  the  real  estate  for  the  payment  of  such  debts, 
at  the  end  of  ten  months  from  the  first  publication  of 
the  notice  to  creditors  the  court  must  direct  the  executor 
or  administrator  to  deliver  possession  of  all  the  real 
estate  to  the  heirs  at  law  or  devisees. 


Liability  of 
person  em- 
bezzling or 
alienatinfl:  es- 
tate of  dece- 
dent before 
letters  grant- 
ed. 


Citation  and 
examin  ation 
of  person 
charged  with 
e  m  b  ezzling, 
or  having  m 
posse  snon 

Sroperty    o  f 
eoedent. 


Article  II. — Embezzlemeird  and  Surrender  of  Property 

of  the  Estate. 

Sec.  129.  If  any  person,  before  the  granting  of 
letters  testamentary  or  of  administration,  embezzles  or 
alienates  any  of  the  moneys,  goods,  chattels,  or  effects  of 
a  decedent,  he  is,  chargeable  therewith,  and  liable  to  an 
action  by  the  executor  or  administrator  of  the  estate  for 
double  the  value  of  the  property  so  embezzled  or  alien- 
ated, to  be  recovered  for  the  benefit  of  the  estate. 

Sec.  130.  If  any  executor,  administrator,  or  other 
person  interested  in  the  estate  of  a  decedent,  complains 
to  the  probate  judge,  on  oath,  that  any  person  is  sus- 
pected to  have  concealed,  embezzled,  smuggled,  con- 
veyed away,  or  disposed  of  any  moneys,  goods,  or  chatr 
tels  of  the  decedent,  or  has  in  his  possession  or  knowl- 
edge any  deeds,  conveyances,  bonds,  contracts,  or  other 
writings,  which  contain  evidences  of,  or  tend  to  disclose, 
the  right,  title,  interest,  or  claim  of  the  decedent  to  any 
real  or  personal  estate,  or  any  claim  or  demand,  or  any 
last  will,  the  judge  may  cite  such  person  to  appear  be- 
fore the  probate  court,  and  may  examine  him  on  oath 
upon  the  matter  of  such  complaint.  If  such  person  is 
not  in  the  county  where  letters  have  been  granted,  he 
may  be  cited  and  examined,  either  before  the  probate 
court  of  the  county  where  he  is  found,  or  before  the 
court  issuing  the  citation.  But,  if,  in  the  latter  case,  he 
appears,  and  is  found  innocent,  his  necessary  expenses 
must  be  allowed  him  out  of  the  estate. 
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Sec.  131.    If  the  person  so  cited  refuse  to  appear  and 

sabmit  to  an  examination,  or  to  answer  such  interroga- 
tories as  may  be  put  to  him,  touching  the  matter  of  the 
complaint,  the  court  may,  by  warrant  for  that  purpose, 
oommit  him  to  the  county  jail,  there  to  remain  in  close 
custody  until  he  submits  to  the  order  of  the  court,  or  is 
disciiarged  according  to  law.  If,  upon  such  examina- 
tion, it  appears  that  he  has  concealed,  embezzled,  smug- 
gled, conveyed  away,  or  disposed  of  any  moneys,  goods, 
or  chattels  of  the  decedent,  or  that  he  has  in  his  posses- 
sion or  knowledge  any  deeds,  conveyances,  bonds,  con- 
tracts, or  other  writings,  tending  to  disclose  the  right, 
title,  interest,  or  claim  of  the  decedent  to  any  real  or 
personal  estate,  claim,  or  demand,  or  any  last  will  of  the 
deoedent,  the  probate  court  may  make  an  order  requir- 
ing such  person  to  disclose  his  knowledge  thereof  to  the 
execator  or  administrator,  and  may  commit  him  to  the 
county  jail,  there  to  remain  until  the  order  is  complied 
with,  or  he  is  discharged  according  to  law.  And  all 
SQch  interrogatories  and  answers  must  be  in  writing, 
signed  by  the  party  examined,  and  filed  in  the  probate 
court 

The  order  for  such  disclosure  made  upon  such  examin- 
ation is  prima  fcune  evidence  of  the  right  of  such  admin- 
istrator to  such  property,  in  any  action  brought  for  the 
recovery  thereof;  and  any  judgment  r^povered  therein 
must  be  for  double  the  value  of  the  property  as  assessed 
by  the  court  or  jury,  or  for  return  of  the  property,  and 
damages  in  addition  thereto  equal  to  the  value  of  such 
property. 

In  addition  to  the  examination  of  the  party,  witnesses 
nuiy  be  produced  and  examined  on  either  side. 

Sec.  132.  The  probate  judge,  upon  the  complaint,  on 
oath,  of  an  executor  or  administrator,  may  cite  any  per- 
son who  has  been  entrusted  with  any  part  of  the  estate 
of  the  decedent,  to  appear  before  such  court,  and  require 
him  to  render  a  Aill  account,  on  oath,  of  any  moneys, 
goods,  chattels,  bonds,  accounts,  or  other  property  or 
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papers  belonging  to  the  estate,  which  have  oome  to  his 
possession  in  trust  for  the  executor  or  administrator,  and 
of  his  proceedings  thereon ;  and  if  the  person  so  cited 
refuses  to  appear  and  render  such  account,  the  court  may 
proceed  against  him  as  provided  in  the  preceding  section. 

CHAPTER  V. 

Article  I. —  Of  the  Provision  for  the  Support  of  the 

Family, 

Sec.  133.  When  a  person  dies,  leaving  a  widow  or 
minor  children,  the  widow  or  children,  until  letters  are 
granted  and  the  inventorj'  is  returned,  are  entitled  to  re- 
main in  possession  of  the  homestead,  of  all  the  wearing 
apparel  of  the  family,  and  of  all  the  household  furniture 
of  the  decedent ;  and  are  also  entitled  to  a  reasonable 
provision  for  their  support,  to  be  allowed  by  the  probate 
judge. 

Sec.  134.  Upon  the  return  of  the  inventory,  or  at 
any  subsequent  time  during  the  administration,  the  court 
or  probate  judge  may,  on  his  own  motion  or  on  petition 
therefor,  set  apart  for  the  use  of  the  surviving  husband 
or  wife  or  the  minor  children  of  the  decedent,  all  prop- 
erty exempt  from  execution,  including  the  homestead 
selected,  designated,  and  recorded.  If  none  has  been 
selected,  designated,  and  recorded,  the  judge  of  the  court 
must  select,  designate,  set  apart,  and  cause  to  be  recorded 
a  homestead,  for  the  use  of  the  persons  hereinbefore 
named,  in  the  manner  provided  in  Article  II.  of  this 
chapter,  out  of  the  real  estate  belonging  to  the  decedent. 

Sec.  135,  If  the  amount  set  apart  be  insufficient  for 
the  support  of  the  widow  and  children,  or  either,  the 
probate  court  or  judge  must  make  such  reasonable 
allowance  out  of  the  estate  as  shall  be  necessary  for  the 
maintenance  of  the  family,  according  to  their  circum- 
stances, during  the  progress  of  the  settlement  of  the  es- 
tate, which,  in  case  of  an  insolvent  estate,  must  not  be 
longer  than  one  year  after  granting  letters  testamentary 
or  of  administration. 
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Sec.  136.  Any  allowance  made  by  the  court  or  judge 
in  aooordanoe  with  the  provLsions  of  this  article^  must 
be  paid  in  preference  to  all  other  charges,  except  funeral 
charges  and  expenses  of  administration ;  and  any  such 
allowance,  whenever  made,  may,  in  the  discretion  of  the 
court  or  judge,  take  effect  from  the  death  of  the  decedent. 

Sec.  137.  Wlien  property  is  set  apart  for  the  use  of 
the  family,  in  accordance  with  the  provisions  of  this 
chapter,  if  the  decedent  left  a  widow  or  surviving  hus- 
band and  no  minor  child,  such  property  is  the  property 
of  the  widow  or  surviving  husband.  If  the  decedent 
left  also  a  minor  child  or  children,  the  one-half  of  such 
property  shall  belong  to  the  widow  or  surviving  hus- 
band, and  the  remainder  to  the  child,  or  in  equal  shares 
to  the  children,  if  there  be  more  than  one.  If  there  be 
no  widow  or  surviving  husband,  the  whole  belongs  to 
the  minor  child  or  children. 

Sec.  138.     If,  on  the  return  of  the  inventory  of  the 
estate  of  an  intestate,  it  appears  that  the  value  of  the 
whole  estate  does  not  exceed  the  sum  of  fifteen  hundred 
dollars,  the  probate  court,  by  a  decree  for  that  purpose, 
must  assign  (qt  the  use  and  support  of  the  widow  and 
minor  child  or  children,  if  there  be  a  widow  or  minor 
child,  and  if  no  widow,  then  for  the  children,  if  there 
are  any,  the  whole  of  the  estate,  after  the  payment  of 
the  expenses  of   his  last  illness,  funeral  charges,  and 
expenses  of  the  administration,  and  there  must  be  no 
farther  proceedings  in  the  administration,  unless  further 
estate  be  discovered ;  and  when  it  so  appears  that  the 
value  of  the  whole  estate  does  not  exceed  the  sum  of 
three  thousand  dollars,  it  is  in  the  discretion  of  the  pro- 
bate court  to  dispense  with  the  regular  proceedings,  or 
any  part  thereof,  prescribed  in  this  title,  and  there  must 
be  had  a  summary  administration  of  the  estate,  and  an 
order  of  distribution  thereof  at  the  end  of  six  months 
after  the  issuing  of  letters.    The  notice  to  creditors  must 
be  given  to  present  their  claims  within  four  months  aft^r 
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the  first  publication  of  such  notice,  and  those  not  so 
presented  are  barred  as  in  other  cases. 

Sec.  139.     If  the  widow  has  a  maintenaDce  derived 
V  " '  irate    ^'^™  ^^^  **^™  property,  equal  to  the  portion  set  apart  to 
'n^to'haTe    ^^^  ^y  *^^  preceding  sections  of  this  article,  the  whole 
r^hiir  Ml    property  so  set  apart,  other  than  her  half  of  the  home- 
stead, must  go  to  the  minor  children. 

Article  II. — 0/  the  Homestead. 
Sec.  140.     If  the  homestead  selected  by  the  husband 
and  wife,  or  either  of  them,  during  their  coverture,  and 
recorded  while  both  were  living,  was  selected  from  the 
community  property,  it  vests,  on  the  death  of  the  hus- 
band or  wife,  absolutely  in  the  survivor.     If  the  home- 
stead was  selected  from  the  separate  property  of  either 
°"wh^m    l^usl^'i'^  or  wife,  it  vests,  on  the  death  of  the  person 
iihoi'hua'-    ^i^"^  whose  property  it  was  selected,  in  his  or  her  heirs, 
Dd  or  wife,    gubject  to  the  power  of  the  probate  c»urt  to  assign  it  for 
a  limited  period  to  the  family  of   the  decedent.     In 
either  case  it  is  not  subject  to  the  payment  of  any  debt 
or  liability  contracted  by  or  existing  against  the  husband 
and  wife,  or  either  of  tlieni,  previous  to  or  ^t  the  time  of 
the  death  of  such  husband  or  wife,  except  as  provided 
in  the  civil  code. 

Sec.  141.     If  the  homestead,  selected  and  recorded 
prior  to  the  death  of  the  decedent,  be  returned  in  the 
hen  pro-    inventory  appraised  at  not  exceeding  two  thousand  five 
.off  home-    hundred  dollars  in  value,  or  was  previously  appraised  as 
i^ntitied    provided  in  the  civil  code,  and  such  appraised  value  did 
not  exceed  tliat  sum,  the  probate  court  must,  by  order, 
set  it  off  to  the  persons  in  whom  title  is  vested  by  the 
preceding  section.     If  there  be  subsisting  liens  or  in- 
cumbrances on  the  homestead,  the  claims  secured  thereby 
must  be  presented  and  allowed  as  other  claims  against 
the  estate.     If  the  funds  of  the  estate  be  adequate  to 
ITml   Sr    P"y  ^'^  claims  allowed  against  the  estate,  the  claims  so 
memSd""    secured  must  be  paid  out  of  such  funds ;  if  the  funds 
of  the  estate  be  not  suflictent  for  that  purpose,  the  claims 
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«)  secured  shall  be  paid  proportionally  with  other  claims 
allowed,  and  the  liens  or  incumbrances  on  the  homestead 
Ml  only  be  enforced  against  the  homestead  for  any  de- 
ficiency remaining  after  such  payment. 

Sec.  142.  If  the  homestead,  as  selected  and  recorded, 
be  returned  in  the  inventory  appraised  at  more  than  two 
thousand  five  hundred  dollars,  the  appraisers  must,  be- 
fore they  make  their  return,  ascertain  and  appraise  the 
value  of  the  homestead  at  the  time  the  same  was  selected, 
and  if  such  value  exceed  two  thousand  five  hundred 
dollars,  or  if  the  homestead  was  appraised  as  provided 
in  the  civil  code,  and  such  appraised  value  exceeded  that 
sum,  the  appraisers  must  determine  whether  the  premises 
can  be  divided  without  any  material  injury,  and  if  they 
find  that  they  can  be  thus  divided,  they  must  admeasure 
and  set  apart  to  the  parties  entitled  thereto  such  portion 
of  the  premises,  including  the  dwelling  house,  as  will 
amount  in  value  to  the  sum  of  two  thousand  five  hun- 
dred dollars,  and  make  report  thereof,  giving  the  metes, 
bounds,  and  full  description  of  the  portion  set  apart  as 
a  homestead.  If  the  appraisers  find  that  the  premises 
exceeded  in  value,  at  the  time  of  their  selection,  the  sum 
of  two  thousand  five  hundred  dollars,  and  that  they 
cannot  be  divided  without  material  injury,  they  must 
report  such  finding,  and  thereafter  the  court  may  make 
an  order  for  the  sale  of  the  premises  and  the  distribution 
of  the  proceeds  to  the  parties  entitled  thereto. 

Sec.  143.  Any  two  of  the  appraisers  concurring  may 
discharge  the  duties  imposed  upon  the  three,  and  make 
the  report  A  dissenting  report  may  be  made  by  the 
third  appraiser.  The  report  must  state  fully  the  acts  of 
the  ^praisers.  Both  reports  may  be  heard  and  consid- 
ered by  the  court  in  determining  a  confirmation  or  re- 
jection of  the  majority  report,  but  the  minority  report 
must  in  no  case  be  confirmed. 

Sec.  144.  When  the  report  of  the  appraisers  is  filed 
the  court  must  set  a  day  for  hearing  any  objc»c'tions 
thereto  fix)m  any  one  interested  in  the  estate.     Notice  of 
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the  hearing  must  be  given  for  such  tinie  and  in  such 
manner  as  the  court  may  tlirect.  If  the  court  be  satis- 
fied that  the  report  is  correct,  it  must  be  oonfirmed, 
otherwise  rejected.  In  ca^'  the  report  is  rejected,  the 
'""r  ig'«i  '^^^  °^y  appoint  new  appraisers  to  examine  and  report 
appointed.  upon  the  homestead,  and  similar  proceedings  may  be  had 
for  the  confirmation  or  rej^tion  of  their  report  as  upon 
the  first  report. 

Sec,  145.  The  costs  of  nil  proceedings  in  the  probate 
court  provided  for  in  tliis  chapter,  must  be  paid  by  the 
estate,  aa  expenses  of  administration.  Persons  suoceed- 
ingr  ^y  purchase  or  otherwise,  to  the  interests,  rights, 
and  title  of  successors  to  homesteads,  or  to  the  right  W 
have  homesteads  set  apart  to  them,  as  in  this  chapter  pro- 
vided, have  all  the  rights  and  benefits  conferred  by  law 
on  the  persons  whose  interests  and  rights  they  acquire. 
Sec.  146.  A  certified  copy  of  every  final  order  made 
in  pursuance  of  this  article,  by  which  a  report  is  con- 
firmed, property  assigned,  or  sale  confirmed,  must  be 
recorded  in  the  office  of  the  recorder  of  the  county  where 
the  homestead  property  is  situated. 

CHAPTER  VI.— Of  Claims  aoaikst  the  Ebtatb. 

&Ea  147.     Every  executor  or  administrator  must, 

immediately  after  his  appointment,  cause  to  be  published 

in  some  newspaper  of  the  county,  if  there  be  one  (if  not, 

then  in  such  newspaper  as  may  be  designated  by  the 

court),  a  notice  to  the  creditors  of  the  deceased,  requiring 

all  persons  having  claims  against  him  to  exhibit  them, 

with  the  necessary  vouchers,  to  the  executor  or  adminis- 

Naticefor   tratof,  at  the  place  of  his  residence  or  business,  to  be 

of  ?ii.Tm^    specified  in  the  notice.     Such  notice  must  be  published 

tan.       "'     aa  often  as  the  judge  or  court  shall  direct,  but  not  less 

than  once  a  week  for  four  successive  weeks;  the  courier 

judge  may  also  direct  additional  notice  by  publication  or 

posting.     In  ease  such  executor  or  administrator  resign 

or  is  removed  before  the  time  expressed  in  the  notice, 

his  successor  must  give  notice  for  only  the  unexpired 

time  allowed  for  such  presentation. 
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S^.  148.    The  time  expressed  in  the  notice  must  be    Time  in 
months  after  its  first  publication  when  the  estate   to^bepreaenS 
exceeds  in  value  the  sum  of  ten  thousand  dollars,  and    ^' 
foar  months  when  it  does  not. 

Sec.  149.     After  notice  is  given  as  required  by  the    proof  of  poet- 
preceding  section,  a  copy  thereof,  with  the  affidavit  of   {S?^m2d!^  ^ 
due  publication,  or  of  publication  and  posting,  must  be 
filed;  and  upon  such  affidavit  or  other  testimony  to  the 
satisfaction  of  the  court,  an  order  or  decree  showing  that  order  of  court 
dae  notice  to  the  creditors  has  been  given,  and  directing   ^^^m  bMu 
that  such  order  or  decree  be  entered  in  the  minutes  and  *^^®°* 
recorded,  must  be  made  by  the  court. 

Sec.  150.     If  a  claim  arising  upon  a  contract  hereto-    if  claim  not 
fore  made  be  not  presented  within  the  time  limited  in    Wording    to 
the  notice,  it  is  barred  forever,  except  as  follows :     If  it   barred. 
be  not  then  due,  or  if  it  be  contingent,  it  may  be  pre- 
soited  within  one  month  aftier  it  becomes  due  or  abso- 
lute; if  it  be  made  to  appear  by  the  affidavit  of  the 
chdmant,  to  the  satisfaction  of  the  executor  or  adminis-    Exception, 
trator  and  the  probate  judge,  that  the  claimant  had  no 
notice,  as  provided  in  this  chapter,  by  reason  of  being 
out  of  the  territory,  it  may  be  presented  any  time  before 
a  decree  of  distribution   is  entered.     A  claim   for  a 
deficiency  remaining  unpaid  after  a  sale  of  property  of   ^ 
the  estate  mortgaged  or  pledged  must  be  presented    deficiency, 
within  one  month  after  such  deficiency  is  ascertained. 
All   claims    arising    upon    contracts    hereafter    made, 
whether  the  same  be  due,  not  due,  or  contingent,  must    claims  aria- 
be  presented  within  the  time  limited  in  the  notice;  and    tr£S!^°°°°' 
any  claim  not  so  presented  is  barred  forever :    Providedy 
howeoer,  That  when  it  is  made  to  appear  by  the  affidavit 
of  the  claimant,  to  the  satisfaction  of  the  executor  or 
administrator  and  the  probate  judge,  that  the  claimant 
had  no  notice,  as  provided  in  this  chapter,  by  reason  of 
being  out  of  the  territory,  it  may  be  presented  at  ainy 
time  before  a  decree  of  distribution  is  entered. 

Sec.  161.     Every  claim  which  is  due  when  presented 
0  the  administrator  must  be  supported  by  the  affidavit 
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of  the  claimant,  or  some  one  in   hie  behalf,  that  th« 

amount  is  justly  due,  that  no  payments  have  been  made 

Mto'ciSn^    thereon  which  are  not  credited,  and  that  there  are  no 

set-ofFs  to  the  same  to  the  knowledge  of  the  clwrnant 

or  aidant.     If  the  claim  be  not  due  when  presented,  or 

be  contingent,  the  particulars  of  such  claim  must  be 

stated.     When  the  affidavit  is  mode  by  a  person  other 

than  the  claimant,  he  must  set  forth  in  the  affidavit  the 

reasons  why  it  is  not  made  by  the  claimant.     The  oath 

may  be  taken  before  any  olEcer  authorized  to  administer 

oathi^.     The  executor  or  administrator  may  also  require 

satisfactory  vouchers  or  proofs  to  be  produced  in  support 

of  the  claim.     If  the  estate  be  insolvent,  no  greater  rate 

ctaim  gainst    of  interest  shall  be  allowed  upon  any  claim  after  the  first 

Insolvent  «»■,,.,„  i  i 

*""■  publication  of  notice  to  creditors  than  is  allowed  on 

judgraente  obtained  in  the  district  court. 

Sec.  152.     Any  probate  judge  may  present  a  claim 

against  the  estate  of  a  decedent  for  allowance,  to  the 

executor  or  administrator  thereof;  and  if  the  executor  or 

administrator  allows   the   claim,  he   must,  in  writing, 

designate  some  probate  judge  of  an  adjoining  county, 

who,  upon   the  presentation  of  such  claim  to  him,  L" 

i*«to**ju^^     ve9te<l  with  the  same  power  to  allow  or  reject  it  as  he 

uainat°'S>^    would  have  if  the  will  had  been  proved  or  administra- 

"■*■  tion  granted  in  his  own  county ;  and  the  probate  judge 

presenting  such  claim,  in  case  of  its  rejection  by  the 

executor  or  administrator,  or  by  such  probate  judge  as 

shall  have  acted  upon  it,  has  the  same  right  to  sue  in  a 

proper  court  for  iu  recovery  as  other  persons  have  when 

their  claims  against  an  estate  are  rejected. 

Sec.  153.     When  a  claim,  accompanied  by  the  affida- 
vit required  in  this  chapter,  is  presented  to  the  executor 
or  administrator,  he  must  endorse  thereon  bis  allowance 
of   claim    or  rejection,  with   the  day  and   date   thereof.     If  he 
uDted.  allows  the  claim,  it  must  be  presented  to  the  probate 

judge  for  his  approval,  who  must,  in  the  same  manner, 
endorse  upon  it  his  allowance  or  rejection.  If  the 
executor  or  administrator  or  the  judge  refuse  or  neglect 
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to  endorse  such  allowanoe  or  rejection  for  ten  days  after 
the  claim  has  been  presented  to  him,  such  refusal  or 
neglect  is  equivalent  to  a  rejection  on  the  tenth  day ; 
and  if  the  presentation  be  made  by  a  notary,  the  certifi- 
cate of  such  notary,  under  seal,  is  prima  fade  evidence 
of  such  presentation  and  rejection.  If  the  claim  be  pre- 
sented to  the  executor  or  administrator  before  the  expira- 
tion of  the  time  limited  for  the  presentation  of  claims, 
the  same  is  presented  in  time,  though  acted  upon  by  the 
executor  or  administrator  and  by  the  judge  after  the 
expiration  of  such  time.  If  the  claim  be  payable  in  a  S'to^^whfch 
particular  kind  of  money  or  currency,  it  shall,  if  claim  paid, 
allowed,  be  payable  only  in  such  money  or  currency. 

Sec.  154.    Every  claim  allowed  by  the  executor  or 
administrator  and  approved  by  the  probate  judge,  or  a   allowed  to  be 
copy  thereof,  as  hereinaftjer  provided,  naust,  within  thirty    p»id. 
<]ayB  thereafter,  be  filed  in  the  probate  court,  and  be 
nmked  among  the  acknowledged  debts  of  the  estate,  to 
be  paid  in  due  course  of  administration.     If  the  claim 
is  founded  on  a  bond,  bill,  note,  or  any  other  instru- 
ment, a  copy  of  such  instrument  must  accompany  the 
claim,  and    the  original   instrument   must  be    exhib-    if    claim 
ited  if  demanded,  unless  it  is   lost  or  destroyed,  in    wStSn^obif- 
which  case  the  claimant  must  accompany  his  claim  by    or  oopym^^ 
his  affidavit,  containing  a  copy  or  particular  description 
of  such  instrument,  and  stating  its  loss  or  destruction. 
If  the  claim  or  any  part  thereof  is  secured  by  a  mort- 
gage or  other  lien,  which  has  been  recorded  in  the  office 
of  the  recorder  of  the  county  in  which  the  land  affected    founded^on 
by  it  lies,  in  which  case  it  is  suflBcient  to  describe  the    ^^^' 
mortgage  or  lien  and  refer  to  the  date,  volume,  and  page 
of  its  record. 

If  in  any   case  the  claimant  has  left  any  original 
voucher  in  the  hands  of  the  executor  or  administrator^    claimant 
or  suffered  the  same  to  be  filed  in  court,  he  may  withdraw   S^J original 
the  same  when  a  copy  thereof  has  been  already  or  is   Jf^TOpy.*"^ 
then  attached  to  his  claim.     A  brief  description  of  the 
claim  filed  must  be  entered  by  the  clerk  in  the  roister. 
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Sue.  161.    A  judgment  rendered  against  an  executor 
or  administrator  upon  any  claim  for  money  against  the 
estate  of  his  testator  or  intestate,   only  establishes  the 
claim  in  the  same  manner  as  if  it  had  been  allowed  by 
the  executor  or  administrator  and  the  probate  judge,  and    ^^^^^  ^^^ 
the  judgment  must  be  that  the  executor  or  administra-   i^^Jf™?^* 
tor  pay  in  due  course  of  administration  the  amount  as-    ***®- 
certained  to  be  due.     A  certified  transcript  of  the  judg- 
ment must  be  filed  in  the  probate  court.     No  execution 
must  issue  upon  such  judgment,  nor  shall  it  create  any 
lien  upon  the  property  of  the  estate  or  give  to  the  judg- 
ment creditor  any  priority  of  payment. 

Sec.  162.    When  judgment  has  been  rendered  for  or    j^^^^j^  .^^ 
against  the  testator  (or)  intestate  in  his  lifetime,  no  execu-   ™e  nVeT  *d 
tion  shall  issue  thereon  after  his  death,  except  as  provided    J^^  ^^ 
in  section  — .     A  judgment  against  the  decedent  for  the   ^*'®"°'®- 
recovery  of  money  must  be  presented  to  the  executor  or 
administrator,  like  any  other  claim.     If  execution  is  act- 
ually levied  upon  any  property  of  the  decedent  before  hLs    wiw  us^Sed  oS 
death,  the  same  may  be  sold  for  the  satisfaction  thereof;    S^^n  t*^i?e- 
and  the  officer  making  the  sale  must  account  to  the    p^peAy^*to 
executor  or  administrator  for  any  surplus  in  his  hands. 
A  judgment  creditor  having  a  judgment  which  was  ren- 
dered against  the  testator  or  intestate  in  his  lifetime,  may    j^j^j^^  ^^  ^. 
redeem  any  real  estate  of  the  decedent  from  any  sale   ^empuon. 
under  foreclosure  or  execution,  in  like  manner  and  with 
like  effect  as  if  the  judgment  debtor  were  still  living. 

Sec.  163.     A  judsment  rendered  against  a  decedent,    l{  decedent 

,  ,  .1       o  ^  'die  after  ver- 

aying  after  verdict  or  decision  on  an  issue  of  fact,  but   Jict,  but  be- 

•     °  ^  '  fore  Judg- 

before  judgment  is  rendered  thereon,  is  not  a  lien  on  the   JJIJJjJentnot 


real  property  of  the  decedent,  but  is  payable  in  due  course    J^^*®°  °^  ^' 
of  administration. 

Sec.  164.  If  the  executor  or  administrator  doubts  the 
correctness  of  any  claim  presented  to  him,  he  may  enter 
into  an  agreement,  in  writing,  with  the  claimant,  to  refer  Executor  or 
the  matter  in  controversy  to  some  disinterested  person,  to  J*^',?*^!^^*' 
be  approved  by  the  probate  judge ;  upon  filing  the  agree- 
ment and  approval  of  the  probate  judge  in  the  office  of 
36 
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jadgment,  he  must  pay  all  ooBts,  including  defendant's 


Sbc.  168.  If  any  executor  or  administrator  neglects 
for  two  months  after  his  appointment  to  give  notice  to 
creditors,  as  prescribed  by  this  chapter,  the  court  must 
revoke  his  letters,  and  appoint  some  other  person  in  his 
stead,  equally  or  the  next  in  order  entitled  to  the  appoint- 
ment 

Sbc.  169.  At  the  same  term  at  which  he  is  required 
to  return  his  inventory,  the  executor  or  administrator 
must  also  return  a  statement  of  all  claims  against  the 
tttate  which  have  been  presented  to  him,  if  so  required 
by  the  court ;  and  from  term  to  term  thereafter  he  must 
preset  a  statement  of  claims  subsequently  presented  to 
lum.  In  all  such  statements  he  must  designate  the 
names  of  the  creditors,  the  nature  of  each  claim,  when 
It  became  due  or  will  become  due,  and  whether  it  was 
allowed  or  rejected  by  him. 

Sbc.  170.  J£  there  be  any  debt  of  the  decedent  bear- 
mg  mterest,  whether  presented  or  not,  the  executor  or 
administrator  may,  by  order  of  the  court,  pay  the 
amomit  then  accumulated  and  unpaid,  or  any  part 
thereof,  at  any  time  when  there  are  sufficient  funds 
properly  applicable  thereto,  whether  said  claim  be  then 
due  or  not ;  and  interest  shall  thereupon  cease  to  accrue 
upon  the  amount  so  paid.  This  section  does  not  apply 
to  existing  debts,  unless  the  creditor  consent  to  accept 
the  amount. 

CHAPTER  VII. 

Article  I. — Sales  in  General. 

Sbc.  171.  All  the  property  of  a  decedent  shall  be 
chai^eable  with  the  payment  of  the  debts  of  the  de- 
ceased, the  expenses  of  administration,  and  the  allow- 
ance to  the  family,  except  as  otherwise  provided  in  this 
code  and  in  the  civil  code.  And  the  said  property,  per- 
sonal and  real,  may  be  sold  as  the  court  may  direct,  in 
the  manner  prescribed  in  this  chapter.     There  shall  be 


If  executor 
or  adminis- 
trator neglect 
to  glTe  notice 
as  the  law  di- 
rect8,  bia  ap- 
p  o  i  n  tm  ent 
revoked. 


ListofcLaims 
againit  estate 
returned 
with  inven- 
tory. 


Property  o  f 
deceased  lia- 
ble f  o  r  his 
debts. 


LAWS  OF    MONTANA   TERRITORY. 


285 


Sec.  175.  When  it  appears  to  the  court  that  the 
e?tate  is  insolvent,  or  that  it  will  require  a  sale  of  all  the 
property  of  the  estate,  of  every  character,  to  pay  the 
family  allowance,  expenses  of  administration,  and  debts, 
there  need  be  but  one  petition  filed,  but  one  order  of 
sale  made,  and  but  one  sale  had,  except  in  the  case  of 
perishable  property,  which  may  be  sold  as  provided  in 
section  — .  The  probate  court,  when  a  petition  for  the 
sale  of  any  property  for  any  of  the  purposes  herein 
named  is  presented,  must  inquire  fiilly  into  the  probable 
amount  required  to  make  all  such  payments,  and,  if  there 
be  no  more  estate  than  sufficient  to  pay  the  same,  may 
require  but  one  proceeding  for  the  sale  of  the  entire  es- 
tate. In  such  case  the  petition  must  set  forth  substan- 
tially the  facts  required  by  section  — . 

ARTICX.E  II. — SoleB  of  Fermiwl  Property, 

Sec.  176.  At  any  time  after  receiving  letters  the  ex- 
ecutor, administrator,  or  special  administrator  may  apply 
to  the  court  or  judge,  and  obtain  an  order  to  sell  j)erish- 
able  and  other  personal  property  likely  to  depreciate  in 
value,  or  which  will  incur  loss  or  expense  by  being  kept, 
and  80  much  other  personal  property  as  may  be  necessary 
to  pay  the  allowance  made  to  the  family  of  the  decedent. 
The  order  for  the  sale  may  be  made  without  notice,  but  the 
executor,  administrator,  or  special  administrator  is  respon- 
sible for  the  property,  unless,  after  making  a  sworn  return 
and  on  a  proper  showing,  the  court  shall  approve  the 
sale. 

Sec.  177.  If  claims  against  the  estate  have  been  al- 
lowed and  a  sale  of  property  is  necessary  for  their  pay- 
ment, or  the  expenses  of  administration,  or  for  the  pay- 
ment of  legacies,  the  executor  or  administrator  may 
apply  for  an  order  to  sell  so  much  of  the  personal  prop- 
erty as  may  be  necessary  therefor.  Upon  filing  his  peti- 
tion, notice  of  at  least  five  days  must  be  given  of  the 
hearing  of  the  application,  either  by  posting  notices  or 
by  advertising.     He  may  also  make  a  similiar  applica- 
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tion,  either  in  vacation  or  term,  from  time  to  time,  so 
long  as  any  personal  property  remains  in  his  hands  and 
sale  thereof  is  necessary.  If  it  appear  for  the  beat  inter- 
est of  the  estate,  he  may,  at  any  time  after  filing  the 
inventory,  in  like  manner,  and  after  giving  like  notice, 
apply  for  and  obtain  an  order  to  sell  the  whole  of  the 
personal  property  belonging  to  the  estate,  whether  neces- 
sary to  pay  debts  or  not 

Sec.  178.     Partnership  interest  or  interests  belonging 
any  estate  by  virtue  of  any  partnership  formerly  ex- 
isting, interests  in  personal  property  pledged,  and  choees 
propeny.         jjj  action,  may  be  sold  in  the  same  manner  as  other  per- 
sonal property,  when  it  appears  to  be  for  the  best  in- 
terest of  the  estate.     Before  confirming  the  sale  of  any 
partnership   interest,   whether  made    to  the   surviving 
Sfore'con^    partner  or  to  any  other  person,  the  oourt  or  judge  must 
of  partner^    carefully  inquire  into  the  condition  of  the  partnership 
ais.  ^        '    afbirs,  and  must  examine  the  surviving  partner,  if  in 
the  coun^  and  able  to  be  present  in  oourt 

Sec.  179.  If  it  appears  that  a  sale  is  neoeesary  for 
the  payment  of  debts  or  the  family  allowance,  or  for  the 
best  interest  of  the  estate  and  the  persons  interested  in  the 
property  to  be  sold,  whether  it  is  or  is  not  necessary  to 
pay  the  debts  or  family  allowance,  the  oourt  or  Judge 
must  order  it  to  be  made.  In  making  orders  and  sales 
for  the  payment  of  debts  or  family  allowance,  such  arti- 
cles as  are  not  necessary  for  the  support  and  subsistence 
of  the  family  of  the  decedent,  or  are  not  especially  be- 
queathed, must  be  first  sold,  and  the  court  or  judge  must 
so  direct 

Sec.  180.  The  sale  of  personal  property  mnst  be 
made  at  public  auction,  for  such  money  or  currency  as 
the  court  may  direct,  and  after  public  notice  given  for  at 
Uode  of  uia  Icflst  ten  days,  by  notices  posted  in  three  public  places  m 
property.  the  county,  or  by  publication  in  a  newspaper,  or  both, 
containing  the  time  and  place  of  sale,  and  a  brief  de- 
scription of  the  property  to  be  sold,  unless,  for  good 
shown,  the  probate  court  or  judge  orders  a  pri- 
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Notice  of 


vate  sale  or  a  shorter  notice.  Public  sales  of  such  prop- 
erty must  be  made  at  the  court  house  door,  or  at  the  resi- 
dence of  the  decedent,  or  at  some  other  public  place,  but  gaie. 
DO  sale  shall  be  made  of  any  personal  property  which  is 
not  present  at  the  time  of  sale,  unless  the  court  other- 
wise order.  When  a  sale  of  property  of  the  estate  is 
necessary  to  pay  the  allowance  of  the  family,  or  the 
debts  outstanding  against  the  decedent,  or  the  debts,  ex- 
penses, or  chars^  of  administration,  or  legacies,  the  exec-    saie  by  ex- 

,,  7  o  7  ecutor  or  ad- 

otor  or  administrator  may  also  sell  any  real  as  well  as    S*  uf^  deSta 
personal  property  of  the  estate,  for  that  purpose,  upon    ^^  legacies, 
the  order  of  the  probate  court;  and  an  application  for 
the  sale  of  real  property  may  also  embrace  the  sale  of 
personal  property. 

Article  III. — Summary  Sales  of  Mines  and  Mining 

Irdereds, 

Sec.  181.  When  it  appears  from  the  inventory  of  the 
estate  of  any  decedent  that  his  estate  consists,  in  whole 
or  in  part,  of  mines  or  interests  in  mines,  or  of  shares,    „  ,     ^    . 

,  '  Sale  of  min- 

interests,  or  stocks  in  a  mining  corporation,  such  mines,    *««  interests, 
interests,  stocks,  or  shares  may  be  sold  under  the  order 
of  the  probate  court  having  jurisdiction  of  the  estate,  as 
hereinafter  provided. 

Sec.  182.  The  executor,  administrator,  or  any  heir 
at  law  or  creditor  of  the  estate,  any  partner  or  member 
of  any  mining  company  in  which  interests  or  shares  are 
held  or  owned  by  the  estate,  may  file  in  the  probate  court 
a  petition,  in  writing,  setting  forth  the  general  facts  of 
the  estate  being  then  in  due  course  of  administration,  sale  of  min- 
and  particularly  describing  the  mine,  interest,  or  shares,  of  decedent, 
which  it  is  desired  to  sell,  and  particularly  the  condition 
and  situation  of  the  mines  or  mining  interests,  or  of  the 
mining  company  or  corporation  in  which  such  interests 
or  shares  are  held,  and  the  grounds  upon  which  the  sale 
is  asked  to  be  made. 

Sec.  183.     Upon  the  presentation  of  such  petition  the 
prr)bate  judge  must  make  an  order  directing  all  persons 
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interested  to  appear  before  him  at  a  time  and  place  epeci- 
m*t*°  'jSi*"'    ^^'  '^^^  '^^  ^^^'^  ^°*^  °'^'  more  than  ten  weeks  from 
s^'inxiDtMr^    *''^  ^'^^  °^  making  such  order,  to  show  cause  why  an 
Qot'be  kHX***    order  should  not  be  granted  to  the  executor  or  adminis- 
trator to  sell  Buch  mines,  mining  interests,  shares,  or 
stocks,  as  are  set  forth  in  the  petition  and  belonging  to 
the  estate.     A  copy  of  the  order  to  show  cause  must  be 
permnally^  served  on  all  persons  interested  in  the  estate 

at  least  ten  days  before  the  tim3  appointed  for  hearing 
Upon  whom      ,  .  .  ,,.,.,  „  .  , 

otdw  MFved.    the  petition,  or  published  at  least  four  successive  weeks 

In  such  newspaper  as  the  court  shall  specify.  If  all 
persons  interested  in  the  estate  signify  in  writing  their 
assent  to  such  sale,  the  notice  may  be  dispensed  with. 

Sec.  184.     If,  upon  hearing  the  petition,  it  appears 
to  the  satisfaction  of  the  probate  judge  that  it  is  to  the 
interest  of  the  estate  that  such  mining  properly  or  inter- 
ests of  the  estate  should  be  sold,  or  if  it  appears  to  his 
jod^^mSu  satisfaction  that  an  immediate  sale  is  necessary  in  order 
S'^  fa  1^8   to  secure  the  just  rights  or  interests  of  the  mining  part- 
property.         ^^^  ^^  tenants  in  common,  in  which  such  shares,  stocks, 
or  property  are  held,  such  probate  judge  must  make  an 
order  authorizing  the  executor  or  administrator  to  sell 
such  mining  interests,  mines,  or  shares,  as  hereinafter 
provided, 

Sec.  185,     After  the  order  of  sale  is  made,  all  further 

Proeeedingi    proceedings  for  the  sale  of  such  mining  property,  anJ 

to"** "a  °^i   'or  the  notice,  report,  and  confirmation  thereof,  must  be 

rainiDg  tafer-    j^^  conformity  ^m^  the  provisions  of  Article  IV.  of  this 

diapter. 

Akticle  IV.—  The  Sak  of  Iteai  Egtaie  Jnferfato 

Therdn  and  OonjirmatuM  Thereof. 

Sec.  186.     When  the  personal  estate  in  the  hands  of 

the  executor  or  administrator  is  exhausted,  or  insufficient 

to  pay  the  allowance  of  the  family,  the  debts  outstand- 

ntatlmay  b*    iog  gainst  the  decedent,  and  the  debts,  expenses,  and 

"^   ■  charges  of  administration,  the  executor  or  administrator 

may  sell  the  real  estate  for  that  purpose,  upon  the  onler 

of  the  probate  court 
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Sec.  187.  To  obtain  an  order  for  the  sale  of  real 
property  he  must  present  a  verified  petition  to  the  pro- 
bate ooart^  or  to  the  judge  at  chambers,  setting  forth  the 
amount  of  personal  property  that  has  oome  to  his  hands, 
and  how  much  thereof,  if  any,  remains  undisposed  of ; 
the  debts  outstanding  against  the  decedent,  as  far  as  can 
be  ascertained  or  estimated;  the  amount  due  upon  the 
family  allowance,  or  that  will  be  due  after  the  same  has 
been  m  force  for  one  year;  the  debts,  expenses,  and 
charges  of  administration  already  accrued,  and  an  esti- 
mate of  what  will  or  may  accrue  during  the  administra-  ^^^^j^  for 
tion ;  a  general  description  of  all  the  real  property  of  JJatl/*'  '^^^ 
which  the  decedent  died  seized,  or  in  which  he  had  any 
interest^  or  in  which  the  estate  has  acquired  any  interest, 
and  the  condition  and  value  thereof,  and  whether  the 
same  be  community  or  separate  property ;  the  names  of 
the  legatees  and  devisees,  if  any,  and  of  the  heirs  of  the 
decedent^  so  far  as  known  to  the  petitioner.  If  any  of 
the  matters  here  enumerated  cannot  be  ascertained,  it 
must  be  so  stated  in  the  petition ;  but  a  failure  to  set 
forth  the  facts  showing  the  sale  to  be  necessary  will  not 
invalidate  the  subsequent  proceedings,  if  the  defect  be 
snpplied  by  the  proofs  at  the  hearing,  and  the  general 
facts  showing  such  necessity  be  stated  in  the  decree. 

Sbc.  188.  If  it  appears  to  the  court  or  judge  from 
SQch  petition  that  it  is  necessary  to  sell  the  whole  or 
some  portion  of  the  real  estate  for  the  purposes  and 
reasons  mentioned  in  the  preceding  section,  or  any  of 
them,  such  petition  must  be  filed,  and  an  order  thereupon  ^J^S's^  why 
made  dLrecting  all  persons  interested  in  the  estate  to  ap-  should  not  be 
pear  before  the  court,  at  a  time  and  place  specified,  not 
leas  than  four  nor  more  than  ten  weeks  from  the  time  of 
making  such  order,  to  show  cause  why  an  order  should 
iK)t  be  granted  to  the  executor  or  administrator  to  sell  so 
mach  of  the  real  estate  of  the  decedent  as  is  necessary. 

Sbc.  189.    A  copy  of  the  order  to  show  cause  must 
be  perBonally  served  on  all  persons  interested  in  the  es-    der  to  show 
tate,  any  general  guardian  of  a  minor  ao  interested,  and 
37 
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any  l^atee,  or  devisee,  or  heir  of  the  decedent,  provided 
they  are  residents  of  the  county,  at  least  ten  days  before 
the  time  appointed  for  hearing  the  petition,  or  be  pub- 
lished four  successive  weeks  in  such  newspaper  in  tlie 
county  as  the  court  or  judge  shall  direct.  If  all  persons 
interested  in  the  estate  join  in  the  petition  for  tlie  sale, 
or  signify  in  writing  their  assent  thereto,  the  notice  may 
be  dispensed  with,  and  the  hearing  may  be  had  at  any 
time. 

Sec.  1 90,  The  probate  court,  at  ^e  time  and  place 
appointed  in  such  order,  or  at  such  other  time  to  which 
the  hearing  may  be  postponed,  upon  satisfactory  proof 
of  personal  service  or  publication  of  a  copy  of  the  order, 
by  affidavit  or  otherwise,  if  the  consent,  in  writing,  to 
such  sale,  of  all  parties  interested  is  not  filed,  must  pro- 
[T'rai '"  ''^  ^  ^^^"^  '^®  petition,  and  hear  and  examine  the  alle- 
>■  gatjons  and  proofs  of  the  petitioners,  and  of  all  persons 

interested  in  the  estate  who  may  oppose  the  application. 
All  claims  against  the  decedent  not  before  presented,  if 
the  period  of  presentation  has  not  elapsed,  may  be  pre- 
sented and  passed  upon  at  the  hearing. 

Sec.  191.     The  executor,  administrator,  and  witnesses 

may  be  examined  on  oath  by  either  party,  and  process  to 

i  eiunin-    compel  them  to  attend  and  testify  may  be  issued  by  the 

tat.  probate  judge,  in  the  same  manner  and  with  like  efiect 

as  in  other  cases. 

Sec.  192.  If  it  appears  necessary  to  sell  a  part  of  the 
real  estate,  and  that  by  a  sale  thereof  the  residue  of  the 
estate,  real  or  personal,  or  some  specific  part  thereof, 
would  be  greatly  injured,  or  diminished  in  value,  or  sub- 
jected to  expense,  or  rendered  unprofitable,  or  that  after 
any  such  sale  the  residue  would  be  so  small  in  quantity 
r  Of  "1"  or  value,  or  would  be  of  such  a  character  with  reference 
.w  sold.  to  its  future  disposition  among  the  heirs  or  devisees,  as 
clearly  to  render  it  for  the  beat  interest  of  all  concerned 
that  the  same  should  be  sold,  the  court  may  authorize  the 
sale  of  the  whole  estate  or  any  part  thereof  necessary 
and  for  the  best  interests  of  all  concerned. 
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Sec.  193.  If  the  court  is  satisfied,  afler  a  full  hearing 
upon  the  petition  and  an  examination  of  the  proofs  and 
all^tions  of  the  parties  interested;  that  a  sale  of  the 
whole  or  some  portion  of  the  real  estate  is  necessary  for 
Bay  of  the  causes  mentioned  in  this  article,  or  if  such 
sale  be  assented  to  by  all  the  persons  interested,  an  order 
must  be  made  to  sell  the  whole,  or  so  much  and  such 
parts  of  the  real  estate  described  in  the  petition  as  the 
court  shall  judge  necessary  or  beneficial. 

Sec.  194.  The  order  of  sale  must  describe  the 
lands  to  be  sold  and  the  terms  of  sale,  which  may 
be  for  cash  or  on  a  credit  not  exceeding  one  year,  pay- 
able in  gross  or  installments,  and  in  such  kind  of  money, 
with  interest,  as  the  court  may  direct.  The  land  may  be 
sold  in  one  parcel  or  in  subdivisions,  as  the  executor  or 
administrator  shall  judge  most  beneficial  to  the  estate, 
unless  the  court  otherwise  specially  directs.  If  it  ap- 
pears that  any  of  such  real  estate  has  been  devised  and  not 
charged  in  such  devise  with  the  payment  of  debts  or 
legacies,  the  court  must  order  the  remainder  to  be  sold 
before  that  so  devised.  Every  such  sale  must  be  ordered 
to  be  nmde  at  public  auction,  unless  in  the  opinion  of 
the  court  it  would  benefit  the  estate  to  sell  the  whole  or 
some  part  of  such  real  estate  at  private  sale.  The  court 
may,  if  the  same  is  asked  for  in  the  petition,  order  or 
direct  such  real  estate,  or  any  part  thereof,  to  be  sold  at 
either  public  or  private  sale,  as  the  executor  or  adminis- 
trator shall  judge  to  be  most  beneficial  for  the  estate. 

If  the  executor  or  administrator  n^lects  or  refuses  to 
make  a  sale  under  the  order  and  as  directed  therein,  he 
may  be  compelled  to  sell,  by  order  of  the  court,  made 
on  motion,  after  due  notice,  by  any  party  interested. 

Sec.  195.  If  the  executor  or  administrator  neglects 
to  apply  for  an  order  of  sale  when  it  is  necessary,  any 
person  may  make  application  therefor,  in  the  same  man- 
ner as  the  executor  or  administrator,  and  notice  thereof 
mast  be  given  to  the  executor  or  administrator  before 
the  hearing.     The  petition  of  such  applicant  must  con- 
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tain  as  many  of  the  matters  in  section  179  as  heoui 
in'''u^"^   ascertain,  and  the  decree  of  the  sale  must  fix  tlie  period 
to  conujn.       of  jjjjjg  ^thin  which  the  executor  or  administrator  must 
make  the  sale. 

Sec.  196.     When  a  sale  is  ordered,  and  is  to  be  made 
at  public  auction,  notice  of  the  time  and  place  of  sale 
muBt  be  posted  up  in  three  of  the  most  public  places  io 
the  county  in  which  the  land  is  situated,  and  published 
Mpobiteai^    >°  ^  newspaper,  if  there  be  one  printed  in  the  eame 
°°"  county,  but  if  none,  then  in  such  paper  as  the  court  may 

direct,  for  three  weeks  successively  next  before  the  sale ; 
the  lands  and  tenements  to  be  sold  must  be  described 
with  oommon  certainty  in  the  notice. 

Sec.  197.  Sales  at  public  auction  must  be  made  in 
the  county  where  the  land  is  situated,  but  when  the  land 
is  Bitiiated  in  two  or  more  counriee  it  may  be  sold  in 
either.  The  sale  must  be  made  between  the  hours  of 
Boonofnie.  nine  o'clock  in  the  morning  and  the  setting  of  the  suo 
on  the  same  day,  and  must  be  made  on  the  day  named 
in  notice  of  sale,  unless  the  same  is  postponed. 

Sec,  198.  When  a  sale  of  real  estate  is  ordered  to 
be  made  at  private  sale,  notice  of  the  same  must  be 
posted  up  in  three  of  the  most  public  places  in  the 
coun^  in  which  the  land  is  situated,  and  published  in  a 
newspaper,  if  there  be  one  printed  in  the  same  county, 
if  none,  then  in  such  paper  as  the  court  may  direct,  for 
two  weeks  successively  next  before  the  day  on  or  after 
which  the  sale  is  to  be  made,  in  which  the  lands  and 
NoUcs  wb«i  tenements  to  be  sold  must  be  described  with  common 
certainty.  The  notice  must  state  a  day  on  or  after 
which  the  sale  will  be  made,  and  a  place  where  offers  or 
bids  will  be  received.  The  day  last  referred  to  must  be 
at  lesHt  fifteen  days  from  the  first  publication  of  notice, 
and  the  sale  must  not  be  made  before  that  day,  but  must 
be  made  within  six  months  thereofW.  The  bids  or 
offers  must  be  in  writing,  and  may  be  left  at  the  place 
designated  in  the  notice,  or  delivered  to  the  executor  or 
admiuistrator  personally,  or  may  be  filed  in  the  office  of 
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the  clerk  of  the  probate  oourt^  to  which  the  return  of 
sale  most  be  made,  at  any  time  after  the  first  publication 
of  the  notice  and  before  the  making  of  the  sale. 

If  it  is  shown  that  it  will  be  for  the  best  interest  of 
the  estate,  the  court  or  judge  may,  by  an  order,  shorten 
the  time  of  notice,  which  shall  not,  however,  be  less 
than  one  week,  and  may  provide  that  the  sale  may  be 
made  on  or  after  a  day  less  than  fift;een  but  not  less  than 
eight  days  from  the  first  publication  of  the  notice  of 
sale,  aod  the  sale  may  be  made  to  correspond  with  such 
order. 

Sec.  199.  No  sale  of  real  estate  at  private  sale  shall 
be  confirmed  by  the  court  unless  the  sum  offered  is  at 
least  ninety  per  cent  of  the  appraised  value  thereof,  nor 
unleaBsuch  real  estate  has  been  appraised  within  one 
jear  of  the  time  of  such  sale.  If  it  has  not  been  so 
appraised,  or  if  the  court  is  satisfied  that  the  appraise- 
ment is  too  high  or  too  low,  appraisers  must  be  appointed 
and  they  must  make  an  appraisement  thereof  in  the 
same  manner  as  in  the  case  of  an  original  appraisement 
of  an  estate.  This  may  be  done  at  any  time  before  the 
sale  or  confirmation  thereof. 

Sec.  200.  The  executor  or  administrator  must,  when 
the  sale  is  made  upon  a  credit,  take  the  notes  of  the 
porchaser  for  the  purchase  money,  with  a  mortgage  on 
the  property  to  secure  their  payment. 

Sec.  201.  The  executor  or  administrator,  after  mak- 
ing any  sale  of  real  estate,  must  make  a  return  of  his 
proceedings  to  the  probate  court,  which  must  be  filed  in 
the  office  of  the  clerk  at  any  time  subsequent  to  the  sale, 
either  in  term  or  vacation.  If  the  sale  is  made  at  pub- 
lic auction  and  the  return  made  and  filed  on  or  before 
the  first  day  of  the  next  term  thereafter,  no  notice  is 
required  of  such  return,  or  of  the  hearing  thereof,  but 
the  hearing  may  be  had  upon  the  first  day  of  the  term, 
or  any  subsequent  day  to  which  the  same  may  be  post- 
poned. If  the  sale  be  not  made  at  public  auction,  or,  if 
made  at  public  auction,  a  hearing  upon  the  return  of 
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prooeedings  be  asked  for  in  the  retuni,  or  is  brought  on 
for  a  hearing  uixm  a  day  before  the  first  day  of  the  oeit 
term  after  such  sale,  the  court  or  judge  must  fix  the  day 
*h^ing.    for   the  hearing,   of  which  notice  of  at   ieaet  ten  daj's 
must  be  given  by  the  clerk,  by  notices  posted  in  three 
public  places  in  the  county,  or  by  publication  in  a  news- 
paper, or  both,  as  the  oourt  or  judge  shall  direct,  and 
mujrt  briefly  indicate  the  Und  sold,  the  sum  for  which 
it  was  sold,  and  must  refer  to  the  return  for  further  par- 
ticulars.    Upon  the  hearing  the  court  must  examine  the 
Duty  of  coon   '^"'T^  ^^^  witnesses  in  relation  to  the  same,  and  if  the 
upon  h Mt-   proceedings  were  unfair,  or  the  sum  bid  disproportionate 
to  the  value,  and  that  a  snm  exceeding  such  bid,  at  least 
ten  per  cent  exclusive  of  the  expenses  of  a  new  sale,  may 
Order  of  re-    ^  obtained,  the  court  may  vacate  the  sale  and  direct  an- 
'^"'  other  to  be  had,  of  which  notice  must  be  given,  and  the 

sales  in  all  respects  conducted  as  if  no  previous  sale  had 
taken  place.  If  an  offer  of  ten  per  cent  more  in  amount 
than  that  named  in  the  return  be  made  to  the  court  in 
cJefioVof  writing  by  a  responsible  person,  it  is  in  the  discretion  of 
flmaJe.'*"  ^^  court  to  accept  such  offer  and  confirm  the  sale  to  such 
person,  or  to  order  a  new  sale. 

Sec.  202.     When  return  of  the  sale  is  made  and  filed, 
objcdiongbj    s^y  person  interested  in  the  estate  may  file  written  ob- 
e^«d°ioam-   jcctious  to  the  confirmation  thereof,  and  may  be  heard 
■^   '"'         thereon  when  the  return  is  heard  by  the  court  or  judge, 
and  may  produce  witnesses  in  support  of  his  objections. 
Sec.  203.     If  it  appears  to  the  court  that  the  sale  was 
l^lly  made  and  fairly  conducted,  and  that  the  snm  bid 
was  not  disproportionate  to  the  value  of  the  proper^' 
anninjc  SIS    ^^t  "°*^  ^^^  *  greater  sum  as  above  specified  cannot  be 
obt^ued,  or  if  the  increased  bid  mentioned  in  section 
201  be  made  and  accepted  by  the  court,  the  oourt  must 
make  an  order  confirming  the  sale  and  directing  convey- 
ances to  be  executed.     The  sale  from  that  time  is  con- 
firmed and  valid,  and  a  certified  copy  of  the  order  con- 
firming it  and  directing  conveyances  to  be  executed,  mii^t 
be  recorded  in  the  office  of  the  recorder  of  the  county 
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within  which  the  land  sold  is  situated.  If,  after  the 
confirmation,  the  purchaser  neglects  or  refuses  to  comply 
with  the  terms  of  sale,  the  court  may,  on  motion  of  the 
executor  or  administrator,  and  after  notice  to  the  pur- 
chaser, order  a  re-sale  to  be  made  of  the  property.  If 
the  amount  realized  on  such  re-sale  does  not  cover  the 
bid  and  expenses  of  the  previous  sale,  such  purchaser  is 
liable  for  the  deficiency  to  the  estate. 

Sbc.  204.  Conveyances  must  thereupon  be  executed 
to  the  purchaser  by  the  executor  or  administrator,  and 
they  must  refer  to  the  orders  of  the  probate  court  author- 
izing and  confirming  the  sale  of  the  property  of  the  estate, 
and  diiecting  the  conveyances  thereof  to  be  executed, 
and  to  the  record  of  the  confirmation,  in  the  oifice  of  the 
county  recorder,  either  by  the  date  of  such  recording  or 
by  the  date,  volume,  and  page  of  the  record,  and  such 
references  shall  Ifeve  the  same  effect  as  if  the  order  were 
at  large  inserted  in  the  conveyance.  Conveyances  so 
luade  convey  all  the  right,  title,  interest,  and  estate  of  the 
deoedent  in  the  premises  at  the  time  of  his  death;  if 
prior  to  the  sale,  by  operation  of  law  or  otherwise,  the 
estate  has  acquired  any  right,  title,  or  interest  in  the 
premises  other  than  or  in  addition  to  that  of  the  dece- 
dent at  the  time  of  his  death,  such  right,  title,  or  inter- 
est also  passes  by  such  conveyance. 

Sbc.  205.  Before  any  order  is  entered  confirming 
the  sale,  it  must  be  proved  to  the  satisfaction  of  the 
court  that  notice  was  given  of  the  sale  as  prescribed,  and 
the  order  of  confirmation  must  show  that  such  proof  was 
niade. 

Sfic.  206.  If,  at  the  time  appointed  for  the  sale,  the 
executor  or  administrator  deems  it  for  the  interest  of  all 
persons  concerned  therein  that  the  same  be  postponed, 
he  may  postpone  it  from  time  to  time,  not  exceeding  in 
all  three  months. 

S£c.  207.  In  case  of  a  postponement,  notice  thereof 
must  be  given  by  public  declaration  at  the  time  and 
place  first  appointed  for  the  sale,  and  if  the  postpone- 
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ment  be  for  more  than  one  day,  further  notice  must  be 
given  bj  poeting  notices  in  three  or  more  public  places 
in  the  coun^  where  the  land  is  situated,  or  publishing 
the  same,  or  both,  as  the  time  and  circumstances  will 
admit. 

Sec.  208.  If  the  testator  maken  provision  by  his 
wiu  (obefoi-  ^''  '*'"  <i^ig°**^  the  estate  to  be  appropriated  for  the 
wSroen"  S  payra^i*  "f  ^  debts,  the  expenses  of  administration,  or 
HmUy'ti-  fanuly  expenses,  they  must  be  paid  according  to  such 
■  p*"™-  provision  or  designation,  out  of  the  estate  thus  appro- 

priated, so  far  as  the  same  is  sufficient. 

Sec.  209.    When  property  is  directed  by  the  will  to 

be  sold,  or  authority  is  given  in  the  will  to  sell  propert)', 

S^  i^ioui    ^^  executor  may  sell  any  property  of  the  estate  without 

b«e  cooit™'    *^^  order  of  the  probate  court,  and  at  either  public  or 

private  sale,  and  with  or  without  notice,  as  the  executor 

may  determine ;  but  the  executor  must  make  return  of 

such  sales  as  in  other  cases ;  and  if  directions  are  giveu 

Report  ofnie    in  the  will  as  to  the  mode  of  selling,  or  the  particular 

™**'    property  to  be  sold,  such  directions  miist  be  observed. 

In  either  case  no  title  passes  unless  the  sale  is  confirmed 

by  the  court. 

Sec.  210.     If  the  provision  made  by  the  will,  or  the 
estate  appropriated  therefor,  is  insufficient  to  pav  the 

If  wUl    doei      ,,  'rr  „,.,'.  ,n., 

notdireciBur-  debts,  expenses  oi  administration,  and  tamily  expenses, 
ertTHJiif  ott  that  portion  of  the  estate  not  devised  or  disposed  of  by 
be  iwia!"  the  will,  if  any,  must  be  appropriated  and  disposed  of 

for  that  purpose,  according  to  the  provbions  of  tliis 

chapter. 

Sec.  211.     The  estate,  real  and  personal,  given  by  will 

to  legatees  or  devisees,  is  liable  for  the  debts,  e^cpeoses 

^j.  of  administration,  and  family  expenses,  in  proportion  to 

en"*ie™?eeB    *^^  valuc  or  amount  of  the  several  devises  or  legacie, 

to^debtfl  of   ijut  gpecific  devises  or  l^facies  are  exempt  from  such 

liability  if  it  appears  to  the  court  necessary  to  carry  into 

effect  the  intention  of  the  testator,  and  there  is  other 

sufficient  estate. 
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Sec  212.  When  an  estate^  given  hy  will,  has  been 
sold  for  the  payment  of  debts  or  expenses,  all  the  devisees 
and  legatees  must  contribute  according  to  their  respective 
interests  to  the  devisee  or  legatee  whose  devise  or  legacy 
has  been  taken  therefor,  and  the  probate  court,  when 
distribution  is  made,  must,  by  decree  for  that  purpose, 
settle  the  amount  of  the  several  liabilities  and  decree  the 
amount  each  person  shall  contribute,  and  reserve  the 
same  from  their  distributive  shares  respectively  for  the 
pmpoee  of  paying  such  contribution. 

Sec.  213.  If  a  decedent,  at  the  time  of  his  death, 
was  possessed  of  a  contract  for  the  purchase  of  lands, 
bis  interest  in  such' land  and  under  such  contracts  may 
be  sold,  on  the  application  of  his  executor  or  adminis- 
trator, in  the  same  manner  as  if  he  had  died  seized  of 
sQch  lands,  and  the  same  proceedings  may  be  had  for 
<^  purpose  as  are  prescribed  in  this  chapter  for  the 
sale  of  lands  of  which  he  died  seized,  except  as  herein- 
after provided. 

Sec.  214.  The  sale  must  be  made  subject  to  all  pay- 
ments that  may  thereafter  become  due  on  such  contracts, 
and  if  there  are  any  such  the  sale  must  not  be  confirmed 
by  the  probate  judge  until  the  purchasers  execute  a  bond 
to  the  executor  or  administrator  for  the  benefit  and  in- 
demnity of  himself  and  of  the  persons  entitled  to  the 
interest  of  the  decedent  in  the  lands  so  contracted  for, 
in  double  the  whole  amount  of  payments  thereafter  to 
become  due  on  such  contract,  with  such  sureties  as  the 
probate  judge  shall  approve. 

Sec.  215.  The  bond  must  be  conditioned  that  the 
purchaser  will  make  all  payments  for  such  land  that  be- 
come due  afber  the  date  of  the  sale,  and  will  fully  indem- 
nify the  executor  or  administrator  and  the  persons  so  en- 
titled against  all  demands,  costs,  charges,  and  expenses, 
by  reason  of  any  covenant  or  agreement  contained  in 
such  contract. 

Sec.  216.    Upon  the  confirmation  of  the  sale  the 
executor  or  administrator  must  execute  to  the  purchaser 
38 
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AMtsnmeiiior  an  assignment  of  the  contract,  which  vests  in  the  pur- 

aDderiec.213.  chaser,  his  heirs  and  assigns,  all  the  right,  title,  and  interest 
of  the  estate,  or  of  the  persona  entitled  to  the  interest  of 
the  decedent,  in  the  landa  sold  at  the  time  of  the  salei 
and  the  purchaser   has  the  same  rights  and  remedies 

nignmeni.  against  the  vendor  of  such  land  as  the  decedent  would 
have  had  if  he  were  living. 

Sec.  217.  When  any  sale  is  made  by  an  executor  or 
administrator,  pursuant  to  the  provisions  of  this  chapter, 
of  lands  subject  to  any  mortgage  or  other  lien  whinh  is 
a  valid  claim  gainst  the  estate  of  the  decedent,  and  haa 
been  presented  and  allowed,  the  purchase  money  must  be 
applied,  after  paying  the  necessary  expenses  of  the  sale, 
first,  to  the  payment  and  satisfaction  of  the  mortgage  or 
lien,  and  the  residue,  if  any,  in  due  course  of  adminis- 

ofmotiMsra-    tration.     The  application  of ■  the  purchase  money  to  the 

properti  efiid    satisfaction  of  the  mortgaee  or  lien  must  be  made  with- 

Kub)ecllo»ny  ''^' 

"•"■  out  delay,  and  the  land  is  subject  to  such  mortgage  or 

lien  until  tlie  purchase  money  has  been  ai^tually  soap- 
plied.<OJo  claim  against  any  estate,  which  has  been  pre- 
sented and  allowed,  is  aflect^w!  by  the  statute  of  limita- 
tions, pending  the  proceedings  for  the  settlement  of  the 
estate.  y» 

The  purchase  money,  or  so  much  thereof  as  may  be 
sufHcient  to  pay  such  mortgage  or  lien,  with  interest,  aiid 
any  lawful  costs  and  chaises  thereon,  may  be  paid  into 
the  probat*  court,  to  be  received  by  the  clerk  thereof' 
whereupon  the  mortgage  or  lien  upon  the  lahd  must 
cease ;  and  the  purchase  money  must  be  paid  over  by  the 
clerk  of  the  court  without  delay,  in  payment  of  the  ei- 
penses  of  the  sale,  and  in  satisfaction  of  the  debt  to  se- 
cure which  the  mortgage  or  other  lien  was  taken,  and 
the  surplus,  if  any,  at  once  returned  to  the  executor  or 
administrator,  unless,  for  good  cause  shown,  after  notice 
to  the  executor  or  administrator,  the  court  otherwise 
directs. 

Sec.  218.  At  any  sale,  under  order  of  the  probate 
court,  of  lands  upon  which  there  is  a  mortgage  or  lien, 
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the  holder  thereof  may  become  the  purchaser,  and  his 
receipt  for  the  amount  due  him  from  the  proceeds  of  the 
sale  is  a  payment  jfro  imdo.  If  the  amount  for  which 
he  purchased  the  property  is  insufficient  to  defray  the 
expenses  and  discharge  his  mortgage  or  lien,  he  must  pay 
to  the  court  or  the  clerk  thereof  an  amount  sufficient  to 
pay  such  expenses. 

Sec.  219.  If  there  is  any  n^lect  or  misconduct  in 
the  proceedings  of  the  executor  in  relation  to  any  sale, 
by  which  any  person  interested  in  the  estate  suffers  dam- 
age, the  party  aggrieved  may  recover  the  same  in  an 
action  upon  the  bond  of  the  executor  or  administrator, 
or  otherwise. 

Sec.  220.  Any  executor  or  administrator  who  fraud- 
ulently sells  any  real  estate  of  a  decedent,  contrary  to  or 
otherwise  than  under  the  provisions  of  this  chapter,  is 
liable  in  double  the  value  of  the  land  sold,  as  liquidated 
Aunages,  to  be  recovered  in  an  action  by  the  person  hav- 
ing an  estate  of  inheritance  therein. 

Sec.  221.  No  action  for  the  recovery  of  any  estate 
sold  by  an  executor  or  administrator  under  the  provis- 
ions of  this  chapter,  can  be  maintained  by  any  heir  or 
other  person  claiming  under  the  decedent,  unless  it  be 
commenced  within  three  years  next  after  the  sale.  An 
action  to  set  aside  the  sale  may  be  instituted  and  main- 
tained at  any  time  within  three  years  from  the  discovery 
of  the  fraud,  or  other  grounds  upon  which  the  action  is 
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Sec.  222.  The  preceding  section  shall  not  apply  to 
minors  or  others  under  any  legal  disability  to  sue  at  the 
time  when  the  right  of  action  first  accrues,  but  all  such 
persons  may  commence  an  action  at  any  time  within  three 
years  after  the  removal  of  the  disability. 

Sec.  223.  When  a  sale  has  been  made  by  an  execu- 
tor or  administrator  of  any  property  of  the  estate,  real 
or  personal,  he  must  return  to  the  probate  court,  at  its 
next  term  thereafter,  an  account  of  sales,  verified  by  his 
affidavit.     If  he  neglects  to  make  such  return  he  may  be 


Application 
o  X  preceding 
sec tion  to 
ersons  la 

lfl[  ui 

disabfilty 
sue. 


Eo* 


rim 


under 
to 


Report  of 
sales  by  exec - 
u  t  o  r  or  ad- 
ministrator. 


kdmluiMn- 


PBOBATE  PRACTnCE  ACT. 

punished  by  attachment,  or  hie  letters  may  be  revoked, 
one  day's  notice  having  been  first  ^vea  him  to  appe&r 
and  show  cause  why  such  attadimeut  should  not  issue, 
or  such  revocation  should  not  be  made. 

Sec.  224.  Xo  executor  or  administrator  must,  directly 
or  indirectly,  purchase  any  property  of  the  estate  he  rep- 
resents, nor  must  he  be  interested  in  any  such  sale. 

CHAPTER  VIII.— Op  the  Powers  and  Ddtibs  of  Eibcutobs 

AND  ADHINin'RATORS,  AND  OF  THE  MaNAOBMBNT  OF  ESTATH. 

Sec.  225.  The  executor  or  administrator  must  take 
into  his  possession  all  the  estate  of  the  decedent,  real  or 
personal,  and  collect  all  debts  due  to  the  decedent  or  to 
the  estate.  For  the  purpose  of  bringing  snita  to  quiet 
•«rion*^f  *'*'®  '*''  ''*"■  partition  of  such  estate,  the  possession  of  the 
^^j;^*^  °'  executors  or  administrators  is  the  possession  of  the  heirs 
or  devisees ;  audi  possession  by  the  heirs  or  devisees  is  sub- 
ject, however,  to  the  possession  of  the  executor  or  admin- 
istnitor  for  the  purposes  of  administration,  as  provided  in 
(his  title. 

Sec.  226.     Actions  for  the  recovery  of  any  proper^, 

real  or  personal,  or  for  the  possession  thereof,  and  all 

ujjBi^  Mec^   actions  founded  upon  contracts,  may  be  maintained  by 

niinii2«iOT!   a"*^  against  executors  and  adminbtrators  in  all  cases  in 

which  the  same  might  have  been  maintained  by  or  against 

their  respective  testators  or  intestates. 

Sec.  227.     Executors  and  administrators  may  main- 
tain actions  against  any  person  who  has  wasted,  destroyed, 
eiwaion  or   taken  or  carried  away,  or  converted  to  hb  own  use,  the 
tors  for  w«g»,   goods  of  the  testator  or  intestate  in  his  lifetime.      They 
may  also  nmmtain  actions  for  trespass  committed  on  the 
real  estate  of  the  decedent  in  his  lifetime. 
*  Sec.  228.     Any  person,  or  his  personal  representa- 

tives, may  maintain  an  action  against  the  executor  or 
^a[nn  exec'   administrator  of  any  testator  or  intestate  who  in  his  life- 
mfnirt/Bioi   time  has  wasted,  destroyed,  taken  or  carried  away,  or 
tracpu^etc  '    converted  to  his  own  use,  the  goods  or  chattels  of  any 
such  person,  or  committed  any  trespass  on  the  real  estate 
of  such  person. 
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Sec.  229.    When  a  partnership  exists  between  the 
decedent,  at  the  time  of  his  death,  and  anj  other  person,    j^^^j^^   ^^^ 
the  surviving  partner  has  the  right  to  continue  in  pos-   £^vi"ing 
sesBion  of  the  partnership,  and  to  settle  its  business,  but   p*'^^* 
the  interest  of  the  decedent  in  the  partnership  must  be 
indaded  in  the  inventory  and  be  appraised  and  appro- 
priated as  other  property.     The  surviving  partner  must   surviTing 
settle  the  affitirs  of  the  partnership  without  delay,  and   settf/ par^ 
aooount  with  the  executor  or  administrator,  and  pay  over   t»in  tJSi  u^ 
fliidi  bajances  as  may  from  time  to  time  be  pajrable  to 
him  m  right  of  the  decedent.    Upon  the  application  of 
the  executor  or  administrator,  the  probate  judge  may, 
whenever  it  appears  necessary,  order  the  surviving  partner   £j^^*^2Si 
to  render  an  account,  and  in  case  of  neglect  or  refusal    partne r^tS 
may,  after  notice,  compel  it  by  attachment,  and  the  exec-   •<^'^*- 
utor  or  administrator  may  maintain  against  him  any  ^ 
tion  which  the  decedent  could  have  maintained. 

Sec.  230.     An  administrator  may,  in  his  own  name.    Action  on 
for  the  use  and  benefit  of  all  parties  interested  in  the  es-   ^'^mi^stra! 
tate,  maintain  actions  on  the  bond  of  an  executor,  or  of  ^^' 
any  former  administrator  of  the  same  estate. 

Sec.  231.    In  actions  by  or  airainst  executors  it  is   of  joinder  of 

•^  ^,  executor   or 

not  necessary  to  join  those  as  parties  to  whom  letters   {^^Jo^S^J 
were  issued  but  who  have  not  qualified.  not  qualify. 

Sec.  232.     Whenever  a  debtor  of  a  decedent  is  unable 
to  pay  all  his  debts,  the  executor  or  administrator,  with 
the  approbation  of  the  probate  court  or  judge,  may   tororadmin- 
oompound  with  him  and  give  him  a  discharge  upon  re-    compound 
oeiving  a  fair  and  just  dividend  of  his  eiFects.     A  com-    <rf  estate, 
promise  may  also  be  authorized  when  it  appears  to  be 
just  and  for  the  best  interest  of  the  estate. 

Sec.  233.     When  there  is  a  deficiency  of  assets  in  the 
hands  of  an  executor  or  administrator,  and  when  the 
deoedent  in  his  lifetime  has  conveyed  any  real  estate  or   Recovery  of 
Any  rights  or  interests  therein  with  intent  to  defraud  his    ^uduientiy 
creditors,  or  to  avoid  any  right,  debt,  or  duty  of  any    by'Jec^enl 
penon,  or  has  so  conveyed  such  estate  that  by  law  the  deeds 
or  conveyances  are  void  as  against  creditors,  the  executor 
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idministrator  must  commence  and  prosecute  to  Boal 
gment  any  proper  action  for  the  recovery  of  the 
le,  and  may  recover  for  the  benefit  of  the  creditois 
such  real  estate  so  fraudulently  conveyed,  and  may 
>,  for  the  benefit  of  the  creditors,  sue  and  recover  all 
ds,  chattels,  rights,  or  credits  which  have  been  so 
veyed  by  the  decedent  in  his  lifetime,  whatever  may 
'e  been  the  manner  of  such  fraudulent  conveyance. 
iEC.  234.  No  executor  or  administrator  is  bound  to 
for  such  estate  as  is  mentioned  in  the  preceding  eec- 
1,  for  the  benefit  of  the  creditors,  unless  on  applica- 
1  (rf  creditors,  who  must  pay  such  part  of  the  costs 

I  expenses  of  the  suit,  or  give  such  security  to  the  ex- 
tor  or  administrator  therefor,   as  the  probate  judge 

II  direct. 

iEC.  235.  All  real  estate  so  recovered  must  be  sold  for 
payment  of  debts,  in  the  same  manner  as  if  the  de- 
ent  had  died  seized  thereof,  upon  obtaining  an  order 
refor  from  the  probate  court,  and  the  proceeds  of  all 
ds,  chattels,  rights,  and  credits  so  recovered  must  he 
iropriated  in  payment  of  the  debts  of  the  decedent^ 
he  same  manner  as  other  proper^  in  the  himds  of  the 
cutor  or  administrator. 


Jec.  236.  When  a  person  who  is  bound  by  contract, 
ivriting,  to  convey  any  real  estate,  dies  before  making 

conveyance,  and  in  all  cases  where  such  decedent,  if 
ng,  might  be  compelled  to  make  such  conveyance,  the 
bate  court  may  make  a  decree  authorizing  and  direct- 

his  executor  or  administrator  to  convey  such  real 
,te  to  the  person  entitled  thereto. 
Sec.  237.  On  the  presentation  of  a  verified  petition 
any  person  claiming  to  be  entitled  to  such  convey- 
e  from  ao  executor  or  administrator,  setting  forth  the 
^  upon  which  the  claim  is  predicated,  the  probate 
rt  must  appoint  a  time  and  plaoe  for  hearing  the  peti- 
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tion,  at  a  i^ular  term  of  the  court,  and  must  order  no- 
tice thereof  to  be  published  at  least  four  suooessive 
weeks  before  such  hearing,  in  such  newspaper  in  this 
territory  as  he  may  designate. 

Sec.  238.    At  the  time  and  place  appointed  for  the 
hearing,  or  at  such  other  time  to  which  the  same  may  be    Hearing 
postponed,  upon  satisfactory  proof,  by  affidavit  or  other-  petition. 

^,  of  the  due  publication  of  the  notice,  the  court 
Diust  proceed  to  a  hearing,  and  all  persons  interested  in 
the  estate  may  appear  and  contest  such  petition  by  filing  p*^*^  ™*y 
tneir  objections  in  writing,  and  the  court  may  examine, 
on  oath,  the  petitioner  and  all  who  may  be  produced  be- 
fore him  for  that  purpose. 

Sbc.  239.  If,  afler  a  full  hearing  upon  the  petition 
^d  objections,  and  examination  of  the  facts  and  circum- 
stances of  the  claim,  the  court  is  satisfied  that  the  peti- 
tioner is  entitled  to  a  conveyance  of  the  real  estate  whenorSSSi 
described  in  the  petition,  a  decree  authorizing  and  direct- 
ing the  executor  or  administrator  to  execute  a  convey- 
ance thereof  .to  the  petitioner  must  be  made,  entered  on 
the  minutes  of  the  court,  and  recorded. 

Sec.  240.  The  executor  or  administrator  must  exe- 
cute the  conveyance  according  to  the  directions  of  the 
decree,  a  certified  copy  of  which  must  be  recorded  with  Execution 
the  deed  in  the  office  of  the  recorder  of  the  county  where  conveyance, 
the  lands  lie,  and  is  prima  fctde  evidence  of  the  correct- 
ness of  the  proceedings,  and  of  the  authority  of  the 
executor  or  administrator  to  make  the  conveyance. 

Sec.  241.  If,  upon  hearing  in  the  probate  court,  as 
hereinbefore  provided,  the  right  of  the  petitioner  to 
have  a  specific  performance  of  the  contract  is  found  to  Riffhtaof  p«- 
l)e  doubtful,  the  court  must  dismiss  the  petition  without  force  oonti»ct 
prejudice  to  the  rights  of  the  petitioner,  who  may,  at  any 
time  within  six  months  thereafter,  proceed  in  the  district 
fwart  to  enforce  a  specific  performance  thereof. 

Sec.  242.     Every  conveyance  made  in  pursuance  of 
a  decree  of  the  probate  court,  as  provided  in  this  chap-   J^Sci*^'*" 
ter,  shall  pass  the  title  to  the  estate  contracted  for  as 
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fully  as  if  the  contracting  party  himself  was  still  livii^ 
and  executed  the  conveyance. 

Sec.  243.  A  copy  of  the  decree  for  a  oonveyaoce, 
nuide  by  the  probate  court  and  duly  certified  and  re- 
corded in  the  office  of  the  recorder  of  the  ooun^  where 
ibct  or  re-  the  land -lies,  gives  the  person  entitled  to  the  conveyance 
'dMiM.  a  right  to  the  poeeeesion  of  the  lands  contracted  for,  and 
to  bold  the  same  according  to  the  terms  of  the  intended 
oonveyuice,  in  like  manner  as  if  they  had  been  conveyed 
in  pursuance  of  the  decree. 

Sec.  244.     The  recording  of  any  decree,  as  provided 
«e  oat  to    in  the  preceding  section,  shall  not  prevent  the  court 
'  conn  to    making  the  decree  from  enforcing  the  same  by  other 
process. 

Sec,  245.  If  the  person  entitled  to  conv^rance  dies 
before  the  commencement  of  proceedings  therefor  under 
this  chapter,  or  before  the  completion  of  the  couveyanoe, 
any  person  entitled  to  succeed  his  rights  in  the  contract, 
it"m«^^  or  the  executor  or  administrator  of  such  decedent,  may, 
I'Swi""  for  the  benefit  of  the  person  so  entitled,  commence  such 
proceedings  or  prosecute  any  already  commenced,  and 
the  conveyance  must  be  so  made  as  to  vest  the  estate  in 
the  persons  entitled  to  it,  or  in  the  executor  or  adminis- 
trator for  their  benefit. 

Sec,  246.     The  decree  provided  for  in  this  chapter 

may  direct  the  possession  of  the  property  therdn  described 

to  be  surrendered  to  the  person  entitled  thereto,  upon 

rsCT  po»B«-    his  producing  the  deed  and  a  certified  copy  of  the  de- 

Dderad.        cree,  when,  by  the  terms  of  the  contract,  possession  is  to 

be  surrendered. 

CHAPTER  X.— Of  i 


Abticle  I. — lAabUiHes  and  OympensaHon  of  1 

and  Adminittraiorg. 

Sec.  247.     No  executor  or  administrator  is  chaif;eahle 

upon  any  special  promise  to  answer  damages  or  to  pey 

the  debts  of  the  testator  or  intestate  out  of  his  own 
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estate,  unless  the  agreement  for  that  purpose,  or  some 
memorandum  or  note  therefor,  is  in  writing,  and  signed 
by  such  executor  or  administrator,  or  by  some  other  per- 
son by  him  thereunto  specially  authorized. 

Sec.  248.  Every  executor  and  administrator  is 
chargeable  in  his  own  account  with  the  whole  of  the 
estate  of  the  decedent  which  may  come  into  his  posses-    execntor    or 

,  ,  ,  Admlnifltrator 

sion,  at  the  value  of  the  appraisement  contained  in  the   chargeable, 
inventory,  except  as  provided  in  the  following  sections, 
and  with  all  the  interest,  profit,  and  income  of  the  estate. 

Sec.  249.  He  shall  not  make  profit  by  the  increase 
nor  suffer  loss  by  the  decrease  or  destruction,  without 
his  fault,  of  any  part  of  the  estate.  He  must  account  Not  to  profit 
for  the  excess  when  he  sells  any  part  of  the  estate  for  estate, 
more  than  appraisement,  and  if  any  is  sold  for  less  than 
the  appraisement  he  is  not  responsible  for  the  loss,  if  the 
sale  has  been  justly  made. 

Sec.  260.     No  executor  or  administrator  is  account-    uncollected 
able  for  any  debts  due  to  the  decedent,  if  it  appears  that    ^*^£'^^^*'"* 
they  remain  uncollected  without  his  fault. 

Sec.  251.  He  shall  be  allowed  all  necessary  expenses 
in  the  care,  management,  and  settlement  of  the  estate, 
including  reasonable  fees  paid  to  attorneys  for  conduct- 
ing the  necessary  proceedings  or  suits  in  the  probate  or 
other  courts,  and  for  his  services  such  fees  as  provided 

.  ,  Compenflatlon 

in  this  chapter ;  but  when  the  decedent,  by  his  will,    of executoror 

'^  ,  .  ^      J  '    adminlBtra- 

Diakes  some  other  provision  for  the  compensation  of  his    ^r. 
execator,  that  shall  be  full  compensation  for  his  services, 
unless,  by  a  written  instrument  filed  in  the  probate  court, 
he  renounces  all  claim  for  compensation  provided  by  the 
wiU. 

Sec.  252.     No  administrator  or  executor  shall  pur- 
chase any  claim  against  the  estate  he  represents,  and  if  Not  to  pur- 
be  pays  any  claim  for  less  than  its  nominal  value,  he  is    tgaiMtertate 
only  entitled  to  charge  in  his  account  the  amount  he 
actually  paid. 

Sec.  253.     When  no  compensation  is  provided  by  the 
will  or  the  executor  renounces  all  claim  thereto,  he  must 
39 
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be  allowed  commisaions  upon  the  amount  of  the  whole 
estate  accounted  for  by  him,  aa  folIo\vs:  For  the  first 
thoiiRUDd  dollars  at  the  rate  of  seven  per  cent;  for  all 
above  that  sum  at  the  rate  of  four  per  cent;  and  the 
same  commission  mast  be  allowed  administrators.  In 
Commtaiom  *"  (ascs  Huch  further  allowance  may  l>e  made  as  the  pnv 
11  owed.  [j^j^  judge  may  deem  just  and  reasonable  for  any  extra- 

ordinary service;  the  total  amount  of  sueh  ailowanw 
must  not  exceed  the  amount  of  commissions  allowed  hv 
this  section,  and  that  public  administrators  shall  receive 
the  same  compensation  and  allowances  as  are  allowed  in 
this  title  to  other  administrators. 

Article  II. — Arxiounting  and  SdUefineniis  hy  Jiceciiitiri 
and  Adminwtrniors. 
Sbc,  264.     At  the  third  term  of  the  court  after  his 
appointment,  and  thereafter  at  any  time  when  ref[uire<l 
by  the  court,  either  upon  its  own  motion  or  upon  the  ai>- 
plication   of  any    person   interested  in   the  estate,  the 
Toeihiwtre-    executor  or  administrator  must  render,  for  the  informa- 
burBeinenM,    tion  of  the  court,  an  exhibit,  under  oath,  showing  the 
allowed.  amount  of  money  received  and  expended  by  him,  the 

amount  of  all  claims  presented  against  the  estate,  and 
the  names  of  the  claimants,  and  all  other  matters  nec- 
essary to  show  the  condition  of  its  affairs. 

Sec.  255.     If  the  executor  or  administrator  fails  to 
citMioa  to    render  an  exhibit  at  the  third  term  of  the  court,  the 
mird  term.      judg«  of  the  probate  court  must  cause  a  citation  to  be 
issued  requiring  him  to  appear  and  render  it. 

Sec.  256.  Any  person  interested  in  the  estate  may, 
at  any  time  before  the  final  settlement  of  accounts,  pre- 
sent his  petition  to  the  probate  judge,  praying  that  the 
c»«iti''oD  'to  executor  or  administrator  be  required  to  appear  and  ren- 
''*°"'"'  der  such  exhibit,  setting  forth  the  facta  showing  that  i' 
is  necessary  and  proper  that  such  an  exhibit  should  be 
made. 

Sec.  257.     If  the  judge  is  satisfied,  either  from  die 
oatJi  of  the  applicant  or  from  any  other  testimony  oKred, 
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that  the  facts  alleged  are  true,  and  considers  the  showing 
of  the  applicant  sufficient,  he  must  direct  a  citation  to  be 
ij^'ued  to  the  executor  or  administrator,  requiring  him  to 
appear  at  some  day  to  be  named  in  the  citation,  which 
must  be  during  a  term  of  the  court,  and  render  an  ex- 
hibit as  prayed  for. 

Sec.  258.  When  an  exhibit  is  rendered  by  an  execu- 
tor or  administrator,  any  person  interested  may  ap])ear, 
and,  by  objections  in  writingj  contest  any  account  or 
statement  therein  contained.  The  court  may  examine 
the  executor  or  administrator,  and  if  he  has  been  guilty 
of  neglect,  or  has  wasted,  embezzled,  or  mismanaged  the 
estate,  his  letters  must  be  revoked. 

Sec.  259.  If  any  executor  or  administrator  neglects 
or  refuses  to  appear  and  render  an  exhibit,  after  having 
been  duly  cited,  an  attachment  may  be  issued  against 
him,  and  such  exhibit  enforced,  or  his  letters  may  be 
revoked  in  the  discretion  of  the  court. 

Sec.  260.  Everv  executor  or  administrator  must  ren- 
der  a  full  account  and  a  report  of  his  administration  at 
the  expiration  of  one  year  from  the  time  of  his  appoint- 
ment If  he  fails  to  present  hLs  account  the  court  or 
judge  mast  compel  the  rendering  of  the  account  by  at- 
tachment, and  any  person  interested  in  the  estate  may 
apply  for  and  obtain  an  attachment;  but  no  attachment 
must  issue  unless  a  citation  has  been  first  issued, 
served,  and  returned,  requiring  the  executor  or  adminis- 
trator to  appear  and  show  cause  why  an  attachment  should 
not  issue.  Every  acxx)unt  rendered  must  exhibit  not 
only  the  debts  which  have  been  paid,  but  also  a  state- 
ment of  all  debts  which  have  l>een  duly  presented  and 
allowed  during  the  period  embraced  in  tlie  account. 

Sbo.  261.  When  the  authority  of  an  executor  or  ad- 
nainiiitrator  ceases  or  Ls  revoked  for  any  reason,  he  may  be 
♦•ited  to  account  l)efore  tlie  protete  cjourt,  at  the  iastanf^ 
<»f  the  [)erson  succeeding  to  the  administration  of  the  same 
i^tate,  in  like  manner  as  he  might  have  Ixien  cited  by  anv 
f)ersrm  interested  in  the  estate  during  the  time  he  was 
executor  or  administrator. 
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When  author- 
ity of  execu- 
tor or  admin- 
istrator to  be 
revoked. 


In  rendering 
account  to 
produce  and 
file  vouchers. 


Expenditures 
for  Items  lees 
than  twenty 
dollars. 


Day  of  settle- 
ment to  be 
appointed, 
ana  notice 
thereof. 


Sec.  262.  If  the  executor  or  administrator  resides 
out  of  the  county,  or  absconds,  or  conceals  himself  so 
that  the  citation  cannpt  be  personally  served,  and  neg- 
lects to  render  an  account  within  thirty  days  after  the 
time  prescribed  in  this  article,  or  if  he  n^lects  to  ren- 
der an  account  within  thirty  days  after  being  committed, 
where  the  attachment  has  been  executed,  his  letters  must 
be  revoked. 

Sec.  263.  In  rendering  his  account  the  executor  or 
administrator  must  produce  and  file  vouchers  for  all 
charges,  debts,  claims,  and  expenses  which  he  has  paid, 
which  must  remain  in  the  court;  and  he  may  be  exam- 
ined on  oath  touching  such  payments,  and  also  touching 
any  property  and  effects  of  the  decedent,  and  the  dispo- 
sition thereof.  When  any  voucher  is  required  for  other 
purposes,  it  may  be  withdrawn  on  leaving  a  certified  copy 
on  file;  if  a  voucher  is  lost,  or  for  other  good  reason 
cannot  be  produced  on  the  settlement,  the  payment  may 
be  proved  by  the  oath  of  any  competent  witness. 

Sec.  264.  On  the  settlement  of  his  account  he  may 
l)e  allowed  any  item  of  expenditure,  not  exceeding  twenty 
dollars,  for  which  no  voucher  is  produced,  if  such  item 
be  supported  by  his  own  uncontradicted  oath,  positive  to 
tlie  fact  of  payment,  specifying  when,  where,  and  to 
whom  it  was  made;  but  such  allowance,  in  the  whole, 
must  not  exceed  five  hundred  dollars  against  any  one 
estate. 

Sec.  265.  When  any  account  is  rendered  for  settle- 
ment, the  court  or  judge  must  appoint  a  day  for  the 
settlement  thereof.  The  clerk  must  thereupon  give 
notice  thereof  by  causing  notices  to  be  posted  in  at  least 
three  public  places  in  the  county,  setting  forth  the  name 
of  the  estate,  the  executor  or  administrator,  and  the  day 
appointed  for  the  settlement  of  the  account,  which  must 
be  on  some  day  of  a  term  of  the  court.  The  court  or 
probate  judge  may  order  such  further  notice  to  be  given 
as  may  be  proper. 
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8bc.  266.  If  the  account  mentioned  in  the  preceding 
section  be  for  a  final  settlement^  and  the  estate  be  ready 
for  distribution,  the  notice  of  the  settlement  must  state 
those  facts,  and  must  be  served,  published,  or  waived  in 
the  same  manner  as  provided  in  section  of  this 
code,  relating  to  sales  of  property ;  and  on  confirmation 
of  the  final  account,  distribution  and  partition  of  the 
estate  to  all  entitled  thereto  may  be  inmiediately 
had  without  further  notice  or  proceedings.  If,  from 
any  cause,  the  hearing  of  the  account  or  the  par- 
tition and  distribution  be  postponed,  the  order  post- 
poning the  same  to  a  day  certain  is  notice  to  all  persons 
interested  therein. 

Sec.  267.  On  the  day  appointed,  or  any  subsequent 
day  to  which  the  hearing  may  be  postponed  by  the 
court,  any  person  interested  in  the  estate  may  appear 
and  file  his  exceptions  in  writing  to  the  account,  and 
contest  the  same. 

Sbc.  268.  All  matters,  including  allowed  claims  not 
passed  upon  on  the  settlement  of  any  former  account,  or 
on  rendering  an  exhibit,  or  on  making  a  decree  of  sale, 
may  be  contested  by  the  heirs,  for  cause  shown.  The 
hearing  and  allegations  of  the  respective  parties  may  be 
postponed  from  time  to  time,  when  necessary,  and  the 
court  may  appoint  one  or  more  referees  to  examine  the 
accounts  and  make  report  thereon,  subject  to  confirma- 
tion, and  may  allow  a  reasonable  compensation  to  the 
referees,  to  be  paid  out  of  the  estate  of  the  decedent. 

Sec.  269.  The  settlement  of  the  account  and  the 
allowance  thereof  by  the  court,  or  upon  appeal,  is  con- 
clusive against  all  persons  in  any  way  interested  in  the 
estate :  saving,  however,  to  all  persons  laboring  under 
any  legal  disability  their  right  to  move,  for  cause,  to  re- 
open and  examine  the  account,  or  to  proceed  by  action 
against  the  executor  or  administrator,  either  individually 
or  upon  his  bond,  at  any  time  before  final  distribution, 
and  in  any  action  brought  by  any  such  person  the  allow- 
ance and  settlement  of  the  account  is  prima  facie  evi- 
dence of  its  correctness. 
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Notice  of  eet- 
llement 


Sale  of 
sonal,  in  lieu 
of  real  prop- 
erty. 


Sec.  270.  The  aocoiint  must  not  be  allowed  by  the 
court  until  it  is  first  proved  that  notice  has  been  given 
as  required  by  this  chapter,  and  the  decree  must  show 
that  such  proof  was  made  to  the  satisfaction  of  the 
court,  and  is  conclusive  evidence  of  the  fact. 

Sec.  271.  Whenever  it  appears  to  the  court,  on  any 
hearing  of  an  application  for  the  sale  of  real  property, 
that  it  would  be  for  the  interest  of  the  estate  that  per- 
sonal pro|)erty  of  the  estate,  or  some  part  of  such  prop- 
erty, should  be  first  sold,  the  court  may  decree  the  sale 
of  such  personal  property,  or  any  part  of  it,  and  tlie  sale 
thereof  sliall  be  conducted  in  the  same  manner  as  if  the 
application  had  been  made  for  the  sale  of  such  personal 
property  in  the  first  instance. 

Sec.  272.     Pending  the  settlement  of  any  estate,  on 
the  petition  of  any  party  interested  therein,  the  probate 
court  may  order  any  moneys  in  the  hands  of  the  execu- 
tors or  administrators  to  be  invested  for  the  benefit  of 
of  ^mon^yi'of   the  estate  in  securities  of  the  United  States  or  of  this 
*'^^*  territory.     Such  order  can  only  be  made  after  publica- 

tion of  notice  of  the  petition  in  some  newspaper  to  be 
designated  by  the  judge. 


Article  III. — The  Payment  of  DebUs  of  the  EMU, 

Sec.  273.  The  debts  of  the  estate  must  be  paid  in 
the  following  order : 

First.     Funeral  expenses. 

Second,     Expenses  of  last  sickness. 

Third,  The  wages  of  each  miner,  mechanic,  sales- 
man, clerk,  servant,  or  laborer,  for  services  rendered 
which  debts  within  forty  days  next  preceding  the  death  of  the 
employer,  not  exceeding  one  hundred  dollars. 

Fourth.  Debts  due  the  county,  territory,  or  United 
States. 

Fifth.  All  other  demands  against  the  estate,  except 
that  where  a  lien  exists  by  mortgage,  pledge,  attachment, 
or  judgment,  such  lien  shall  have  preference  to  the  ex- 
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tent  of  such  demand  on  any  specific  property  to  which 
such  lien  may  attach. 

Sec.  274.  The  preference  given  in  the  preceding 
section  to  a  mortgage  only  extends  to  the  proceeds  of  the 
property  mortgaged.  If  the  proceeds  of  such  property 
are  insuflSeient  U)  pay  the  mortgage,  the  part  remaining 
unsatisfied  must  be  classed  with  other  demands  against 
the  estate. 

Sec.  275.  If  the  estate  is  insufficient  to  pay  all  the 
debts  of  any  one  class,  each  creditor  must  be  paid  a  div- 
idend in  proportion  to  his  claim;  and  no  creditor  of 
any  one  class  shall  receive  such  payment  until  all  those 
of  the  preceding  class  are  fully  paid. 

Sec.  276.  The  executor  or  administrator,  as  soon  as 
he  has  sufficient  funds  in  his  hands,  must  i^ay  the 
funeral  expenses,  and  the  expensed  of  the  last  sickness, 
and  the  allowance  made  to  the  family  of  the  decedent. 
He  may  retain  in  his  hands  the  necessary  expenses  of 
administration,  but  he  is  not  obliged  to  pay  any  other 
debt,  or  any  legacy,  until,  as  prescribed  in  this  article, 
the  payment  has  been  ordered  by  the  eoyrt. 

Sec.  277.  Upon  the  settlement  of  the  accounts  of 
the  executor  or  administrator,  at  the  end  of  the  year,  as 
required  in  this  chapter,  the'  court  must  make  an  order 
for  the  payment  of  the  debts,  as  the  circumstances  of 
the  estate  require.  If  there  are  not  sufficient  funds  in 
the  hands  of  the  executor  or  administrator,  the  court 
^yi<  specify  in  the  decree  the  sum  to  be  paid  to  each 
creditor.  If  the  whole  property  of  the  estate  be  ex- 
hausted by  such  payment  or  distribution,  such  account 
must  be  considered  as  a  final  account,  and  the  executor 
or  administrator  is  entitled  to  his  discharge  on  produc/- 
ing  and  filing  the  necessary  vouchers  and  proofs,  show- 
ing that  such  payments  have  been  made,  and  that  he 
has  fully  complied  with  the  decree  of  the  court. 

Sec.  278.  If  there  is  any  claim  not  due,  or  any  con- 
tingent or  disputed  claim  agaiast  the  estate,  the  amount 
thereof,  or  such  part  of  the  same  as  the  holder  would  be 
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entitled  to  if  the  claim  were  due,  established,  or  absolute, 
must  be  paid  into  the  court,  and  there  remain,  to  be  paid 
over  to  the  party  when  he  becomes  entitled  thereto",  or, 
if  he  fails  to  establish  his  claim,  to  be  paid  over  or  dis- 
tributed as  the  circumstances  of  tlie  estate  recjuire.  If 
any  creditor  whose  claim  has  been  allowed,  but  is  not 
yet  due,  appears  and  assents  to  a  deduction  therefrom  of 
the  legal  interest  for  the  time  the  claim  has  yet  to  run, 
he  is  entitled  to  be  paid  accordingly.  The  payments 
provided  for  in  this  section  are  not  to  be  made  when  the 
estate  is  insolvent,  unless  a  pro  rata  distribution  is 
ordered. 

Sec.  279.  When  a  decree  is  made  by  the  probate 
court  for  the  payment  of  creditors,  the  executor  or  ad- 
ministrator is  personally  liable  to  each  creditor  for  his 
allowed  claim,  or  the  dividend  thereon,  and  execution 
may  be  issued  on  such  decree,  as  upon  a  judgment  in  the 
district  court,  in  favor  of  each  creditor,  and  the  same 
proceeding  may  be  had  under  such  execution  as  if  it  had 
been  issued  from  the  district  court.  The  executor  or 
administrator  is  liable  therefor,  on  his  bond,  to  each 
creditor. 

Sec.  280.  When  the  accounts  of  the  administrator  or 
executor  have  been  settled  and  an  order  made  for  the 
payment  of  debt«  and  distribution  of  the  estate,  no  cred- 
itor whose  claim  was  not  included  in  the  order  for  pay- 
ment has  any  right  to  call  upon  the  creditors  who  have 
been  paid,  or  upon  the  heirs,  devisees,  or  l^atees,  to 
contribute  to  the  payment  of  his  claim ;  but  if  the  ex- 
ecutor or  administrator  has  failed  to  give  the  notice  to 
the  creditors,  as  prescribed  in  section  141,  such  creditor 
may  recover  on  the  bond  of  the  executor  or  administra- 
tor the  amount  of  his  claim,  or  such  part  thereof  as  he 
would  have  been  entitled  to  liad  it  been  allowed.  This 
section  shall  not  apply  to  any  creditor  whose  claim  was 
not  due  ten  months  before  the  day  of  settlement,  or 
whose  claim  was  contingent  and  did  not  become  absolute 
ten  months  before  such  date. 
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Sec.  281.  If  the  whole  of  the  debts  have  been  paid 
by  the  first  distribution,  the  court  must  direct  the  pay- 
ment of  legacies  and  the  distribution  of  the  estate  among 
the  heirs,  legatees,  or  other  persons  entitled,  as  provided 
in  the  next  chapter ;  but  if  there  be  debts  remaining  un-  legacies, 
paid,  or  if,  for  other  reasons,  the  estate  be  not  in  a  proper 
condition  to  be  closed,  the  court  must  give  such  exten- 
sion of  time  as  raav  be  reasonable  for  a  final  settlement 

If 

of  the  estate. 

Sec.  282.  At  the  time  designated  in  the  last  section, 
or  sooner,  if  within  that  time  all  the  property  of  the 
estate  has  been  sold,  or  there  are  sufficient  funds  in  his    when    final 

Acconnt  to  l)c 

hands  for  the  payment  of  all  the  debts  due  by  the  estate,    made, 
and  the  estate  be  in  a  proper  condition  to  be  closed,  the 
executor  or  administrator  must  render  a  final  account 
and  pray  a  settlement  of  his  administration. 

Sec.  283.     If  he  neglect^  to  render  his  account,  the 
same  proceedings  may  be  had  as  provided  in  this  chap- 
ter  in  regard  to  the  first  account  to  be  rendered  by  him,    Jendelf^^finiS 
and  all  the  provisions  of  this  cliapter  relative  to  the  last    «"^co">a*- 
mentioned  account,  and  the  notice  and  settlement  thereof, 
apply  to  his  account  presented  for  final  settlement. 

CHAPTER  XI. 

Artici.eI. — Partial  DidrUmtUm  Prior  to  Final 

Settlement. 

Sec.  284.  At  any  time  after  the  lapse  of  four  months 
from  the  issuing  of  letters  testamentary  or  of  adminLs- 
tration,  any  heir,  devisee,  or  legatee,  may  present  his  payment  of 
petition  to  the  court  for  the  legacy  or  share  of  the  estate  ^^i^hond. 
to  which  he  is  entitled,  to  be  given  to  him  upon  his  giv- 
ing bonds,  with  security,  for  the  payment  of  his  propor- 
tion of  the  debts  of  the  estate. 

Sec.  285.     Notice  of  the  application  must  be  given 
to  the  executor  or  administrator,  personally,  and  to  all    Notice  of  ap- 

,  .        ,  ,       ,  •  ,  plication   for 

persons  mterested  m  the  estate,  in  the  same  manner  that   legacies, 
notice  is  required  to  be  given  of  the  settlement  of  the 
aoooont  of  an  executor  or  administrator. 
40 
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Sec.  28().     The  exwnitor  or  ftdniinistrator,  or  any  per- 
son interesto<l   in  the  estiite,   may  a))j)eiir  at  the  time 
25°  appiioa-    named  and   resist   the  application,  or  any   other  heir, 
tion.  devisei',  or  lepit<K»  may  make  a  similar  ap])lirtition  for 

himself. 

Sec.  287.     If,  at  the  hwirino-,  it  ap]K^rs  that  the  estate 

is  but  little  indebted,  and   that   the  share  of  the  i>arty 

order  in  con-    applvinij  mav  l)c  allowed   to  him   withont   loss  to  the 

fonnlty  with  \:  ^    \  i  i  i       • 

prayer.  (Tctlitors  oi  the  estiite,  the  c»ourt  must  make  an  order  m 

eonformity  with  the  prayer  of  the  applicant,  reipiiring : 
First.  EiU'h  heir,  legjitee,  or  devisee  obtaining  such 
order,  Ix^forc  receiving  his  share  or  any  jwrtion  thereof, 
to  execute  and  deliver  to  the  (»xeentor  or  administrator  a 
bond  in  such  sum  as  shall  l)c  designated  by  the  probate 

Legate'e  to  j^^'^N  with  sureties  to  he  approved  by  the  judge,  payable 
^*  "  '  to  the  executor  or  administnitor,  and  conditioned  for  the 
j)ayment,  whenever  required,  of  his  proportion  of  the 
debts  due  from  the  estate,  not  exceeding  the  value  or 
amount  of  tlie  legacy  or  |K)rtion  of  the  estate  to  which 
he  is  entitled. 

Second.     The  executor  or  administrator  to  deliver  to 

Whole  or  part    the  heir,  legatee,  or  devisee,  the  whole  portion  of  the 

S*paid?  ^^  estate  to  which  he  may  be  entitled,  or  only  a  part  thereof, 
designating  it.  If,  in  the  execution  of  the  order,  a  par- 
tition is  necessar)"  between  two  or  more  of  the  parties 

necessary—    interested,  it  mast  Ik?  made  in  the  manner  hereinafter 

how  made.  ^       ' 

prescribed. 

The  costs  of  these  proceedings  to  be  paid  by  the  ap- 
corts.  plicant,  or,  if  there  be  more  than  one,  to  he  apportioned 

equally  amongst  them. 

Sec.  288.     When  any  bond  has  been  executed  and 

delivered  under  the  provisions  of  the  preceding  section, 

and  it  is  nec^essary  for  the  settlement  of  the  estate  to 

Petition    for    require  the  payment  of  anv  part  of  the  monev  thereby 

order  requlr-         ^  *    •  "     ,    .  *  / 

if^onJf"^^'**  secured,  the  executor  or  administrator  must  petition  the 
court  for  an  order  requiring  the  payment,  and  have  a 
citation  issued  and  served  on  the  party  bound,  requiring 
him  to  appear  and  show  cause  why  the  order  should  not 


LAWS  OF  MONTANA  TERRnY)RY. 


316 


be  made.  At  the  hearing,  the  court,  if  satisfied  of  the 
necessity  of  such  payment,  must  make  an  order  accord- 
ingly, designating  the  amount  and  giving  a  time  within 
which  it  must  be  paid.  If  the  money  is  not  paid  within 
the  tune  allowed,  an  action  may  be  maintained  by  the 
executor  or  administrator  on  the  bond. 

Article  II.  —  Didribution  on  Final  SetUement. 

Sec.  289.  Upon  the  final  settlement  of  the  accounts 
of  the  executor  or  administrator,  or  at  any  subsequent 
time,  upon  the  application  of  the  executor  or  administra- 
tor, or  of  any  heir,  legatee,  or  devisee,  the  court  must 
proceed  to  distribute  the  residue  of  the  eshite,  if  any, 
in  the  hands  of  the  executor  or  administrator,  among  the 
persons  who  by  law  are  entitled  thereto ;  and  if  the  de- 
cedent has  left  a  surviving  child,  and  the  issue  of  other 
children,  and  aqy  of  them,  before  tlie  clase  of  admin- 
istration, have  died  while  under  age  and  not  having  been 
married,  no  administration  on  such  deceased  child's  es- 
tate Ls  necessary,  but  all  the  estate  which  such  deceased 
child  was  entitled  to  by  inheritance  must,  without  admin- 
istration,  l)e  distributed  to  the  other  heirs  at  law.  A 
statement  of  any  receipts  and  disbursements  of  the  ex- 
ecutor or  administrator,  since  the  rendition  of  his  final 
accounts,  must  be  re|>orted  and  filed  at  the  time  of  mak- 
ing such  distribution,  and  a  settlement  thereof,  together 
with  an  estimate  of  the  expenses  of  closing  the  estate, 
must  be  made  bv  the  court  and  included  in  the  order  or 
decree;  or,  the  court  or  judge  may  order  notice  of  the 
settlement  of  such  supplementary  account,  and  refer  the 
same  as  in  other  cases  of  the  settlement  of  accounts. 

Sec.  290.  In  the  order  or  decree  the  court  must 
name  the  persons  and  the  proj>ortions  or  parts  to  which 
each  shall  be  entitled,  and  such  persons  may  demand, 
sue  for,  and  recover  their  respective  shares  from  the  exec- 
\\iA^v  or  administrator,  or  any  person  having  the  same  in 
f)08session.  Such  order  or  decree  is  conclusive  as  to  the 
rights  of  heirs,  legatees,  or  devisees,  subject  only  to  be 
reversed,  set  aside,  or  modified  on  ap])eal. 


Order  for  pay- 
ment of  bond. 


Suit  thereon. 


Distribut  ion 
of  estate,  how 
and  to  whom 
made. 


Expen  8  e    of 
closing  estate. 


What  decree 
to  contain. 


Effect  of 

decree. 
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Distribution 
when  dece- 
dent was  a 
non-resident 


Discharge  of 
executor  o  r 
administra- 
tor in  this 
territor>'. 


Who  may  ap- 
ply for  order. 


Kotice  of  ap- 
plication. 


Dlstributi  o  n 
not  to  be  or- 
dered till  all 
taxes  on  per- 
sonal estate 
are  paid. 


Sec.  291.  Upon  application  for  distribution,  after 
final  .settlement  of  the  accounts  of  administration,  if  the 
decedent  was  a  non-resident  of  this  territory,  leaving  a 
will  which  has  been  duly  proved  or  allowed  in  the  state 
or  territory  of  his  residence,  and  an  authenticated  copy 
thereof  has  been  admitted  to  probate  in  this  territory, 
and  it  is  necessary,  in  order  that  the  estate  or  any  part 
thereof  may  be  distributed  according  to  the  will,  that  the 
estate  in  this  territory  should  be  delivered  to  the  execu- 
tor or  administrator  in  the  state  or  place  of  his  residence, 
the  court  may  order  such  delivery  to  be  made,  and,  if 
necessary,  order  a  sale  of  the  real  estate,  and  a  like  deliv- 
ery of  the  proceeds.  The  delivery,  in  accordance  with 
the  order  of  the  court,  is  a  full  discharge  of  the  executor 
or  administrator  with  the  will  annexed,  in  this  territorj-, 
in  relation  to  all  property  embraced  in  such  order,  which, 
unless  reversed  on  appeal,  binds  and  coneludes  all  parties 
in  interest.  Sales  of  real  estate  ordered  by  virtue  of  this 
section  must  be  made  in  the  same  manner  as  other  sales 
of  real  estate  of  decedents  by  order  of  the  probate 
court. 

Sec.  292.  The  order  or  decree  may  be  made  on  the 
petition  of  the  executor  or  administrator,  or  of  any  per- 
son interested  in  the  estate.  Notice  of  the  application 
must  be  given  by  posting  or  publication,  as  the  court 
may  direct,  and  for  such  time  as  may  be  ordered.  If 
partition  be  applied  for,  as  provided  in  this  chapter,  the 
decree  of  distribution  shall  not  divest  the  court  of  juris- 
diction to  order  partition,  unless  the  estate  is  finally 
closed. 

Sec.  293.  Before  any  decree  of  distribution  of  an 
estate  is  made,  the  probate  court  must  be  satisfied,  by  the 
oath  of  the  executor  or  administrator  or  otherwise,  that 
all  territorial,  county,  and  municipal  taxes  legally  levied 
upon  the  personal  property  of  the  estate,  have  been  fully 
paid. 
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Abticle  III. — DistribvMon  and  Partition. 

Sec.  294.  When  the  estate,  real  or  personal,  assigned 
by  the  decree  of  distribution  to  two  or  more  heirs,  devisees, 
or  l^tees,  is  in  common  and  undivided,  and  the  respec- 
tive shares  are  not  separated  and  distinguished,  partition 
or  distribution  may  be  made  by  three  disinterested  per- 
wns,  to  be  appointed  commissioners  for  that  purpose  by 
the  probate  court  or  judge,  who  must  be  duly  sworn  to 
the  faithful  discharge  of  their  duties.  A  certified 
^Py  of  the  order  of  their  appointment,  and  of  the  order 
or  decree  assigning  and  distributing  the  estate,  must  be 
issued  to  them  as  their  warrant,  and  their  oath  must  be 
indorsed  thereon.  Upon  consent  of  the  parties,  or  when 
the  court  deems  it  proper  and  just,  it  is  sufficient  to  ap- 
point one  commissioner  only,  who  has  the  same  author- 
ity and  is  governed  by  the  same  rules  as  if  three  were 
appointed. 

Sec.  296.  Such  partition  may  be  ordered  and  had  in 
4e  probate  court,  on  the  petition  of  any  person  interested. 
But  before  commissioners  are  appointed,  or  partition  or- 
dered by  the  probate  court  as  directed  in  this  chapter, 
*  notice  thereof  must  be  given  to  all  persons  interested, 
who  reside  in  this  territory,  or  to  their  guardians,  and  to 
the  agents,  attorneys,  or  guardians,  if  any,  in  this  terri- 
tory, of  such  as  reside  out  of  the  territory,  either  personally 
Of  by  public  notice,  as  the  probate  court  may  direct. 
The  petition  miay  be  filed,  attorneys,  guardians,  and 
agents  appointed,  and  notice  given,  at  any  time  before 
the  order  or  decree  of  distribution,  but  the  commission- 
er must  not  be  appointed  until  the  order  or  decree  is 
nuide  distributing  the  estate. 

Sec.  296.  If  the  real  estate  is  in  different  «)unties,  the 
probate  court  may,  if  deemed  proper,  ap{)oint  a  commis- 
sioner for  all,  or  different  commissioners  for  each  county. 
The  estate  in  each  county  must  be  divided  separately 
among  the  heirs,  devisees,  or  legatees,  as  if  there  was  no 
other  estate  to  be  divided,  but  the  commissioner  first 
appointed  must,  unless  otherwise  diiecfcttclbvthe  probate 
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court,  make  div  ision  of  such  real  estate,  wherever  situ- 
ated within  this  territory. 

Sec.  297.  Partition  or  distribution  of  the  real  estate 
Partition  ™*^^  ^  made  as  provided  in  this  chapter,  although  some 
™ff ho u gh  ^^  ^^®  original  heirs,  legatees,  or  devisees  may  have  con- 
M°^iegatee"  vcycd  their  shares  to  other  persons,  and  such  shares  must 
^i^t h  Their  ^  assigned  to  the  person  holding  the  same  in  the  same 
^  *  manner  as  they  otherwise  would  have  been  to  such  heirs, 
legatees,  or  devisees. 

Sec.  298.  When  both  distribution  and  partition  are 
made,  the  several  shares  in  the  real  and  personal  estate 
must  be  set  jout  to  each  individual  in  proportion  to  his 

When  Kharc»       ,  .      . 

mS^"*  ^S    right  by  metes  and  bounds,  or  description,  so  that  the 
bounds.  same  (^n  be  easily  distinguished,  unless  two  or  more  of 

the  parties  interested  consent  to  have  their  shares  set  out 
so  as  to  be  held  by  them  in  common  and  undivided. 

Sec.  299.  When  the  real  estate  cannot  be  divided 
without  prejudice  or  inconvenience  to  the  owners,  the 
probate  court  may  assign  the  whole  to  one  or  more  of 
the  parties  entitled  to  share  therein  who  will  accept  it, 
always  preferring  the  males  to  the  females,  and,  among 
children,  preferring  the  elder  to  the  younger.  The  par- 
ties accepting  the  whole  must  pay  to  the  other  |)arties 
interested  their  just  proportion  of  the  true  value  thereof, 
or  secure  the  same  to  their  satisfaction,  or,  in  case  of  the 
minority  of  such  party,  then  to  the  satisfaction  of  his 

When   whole  *  i     i  i 

of  estate  may    cruardiaii ;  and  the  true  value  of  the  estate  must  be  asoer- 

beassignedto         , 

one  party.  taiucd  and  reported  by  commissioners  appointed  to  make 
partition.  If  the  commissioners  are  of  the  opinion  that 
the  real  estate  cannot  be  divided  without  prejudice  or  in- 
(5onvenience  to  the  owners,  they  must  so  report  to  the 
court,  and  ret«mniend  that  the  whole  be  assigned  as 
herein  j)rovided,  and  must  find  and  report  the  true  value 
of  such  real  estate.  On  filing  the  report  of  the  commis- 
sioners, and  on  making  or  securing  the  payment  as  before 
provided  for,  the  court,  if  it  api>ears  just  and  proper, 
miLst  confirm  the  report,  and  thereujwn  the  assignment 
is  complete,  and  the  title  to  the  whole  of  such  real  estate 
vests  in  the  person  to  whom  the  same  is  so  assigned. 
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^EC.  300.     When  any  tract  of  land  or  tenement  is  oi* 
greater  value  than  any  one's  share  in  the  estate  to  be 
<liWded,  and  cannot  be  divided  without  injury  to  the 
•^ame,  it  may  be  set  oif  by  the  commissioners  apiMiinted 
to  make  partition,  to  any  of  the  parties  who  will  accept 
^t,  ^ving  preference  as  prescribed  in  the  preceding  sec-    Payments  to 
tion.    The  party  accepting  must  pay  or  secure  to  the    ^*^on. 
'>thers  such  sums  as  the  commissioners  shall  award  to 
make  the  partition  etjual,  and  the  commissioners  must 
make  their  award  accordingly ;  but  such  partition  must 
not  be  established  bv  the  court  until  the  sums  awarded 
are  paid  to  the  parties  entitled  to  the  same,  or  secured  to 
their  satisfaction. 

Sec.  301.     When  it  appears  to  the  court,  from  the 
wmmissioners'  report,  that  it  cannot  otherwise  be  fairly    when  eetate 
divided,  and  should  be  sold,  the  court  mav  onler  the 
^le  of  the  whole  or  any  part  of  the  estate,  real  or  per- 
'^nal,  by  the  executor  or  administrator,  or  by  a  commis- 
sioner appointed  for  that  purpose,  and  the  proceeds  dis- 
tributed.   The  sale  must  be  conducted,  reported,  and    ^nVuct^ed 
(•onfirmed,  in  the  same  manner  and  under  the  same  re-    fnpi.^"^***" 
quirements  provided  in  Article  IV.,  Chapter  VII.,  of 
this  title. 

Sec.  302.  Before  any  partition  is  made,  or  any  estate 
divided,  as  provided  in  this  chapter,  notice  must  be 
jriven  to  all  persons  interested  in  the  partition,  their 

J.  11../.    Notice  to  be 

ITuardians,  agents,  or  attorneys,  by  the  commissioners,  oi    given  to  au 
the  time  and  place  when  and  where  they  shall  proceed    Merest  before 

.  .  rn,  .     .  partition    Is 

to  make  partition.     The  commissioners  may  take  testi-    °^*<^e 
niony,  order  surveys,  and  take  such  other  steps  as  may 
1«  necessary  to  enable  them  to  form  a  judgment  upon 
the  matters  before  them. 

Sec.  303.     The  commissioners  must  report  their  pro- 
ceedings, and  the  partition  agreed  upon  by  them,  to  the 
probate  court,  in  writing,  and  the  court  may,  for  suffi-    Reports  of 
nent  reasons,  set  aside  the  report,  and  commit  the  same    ere. 
to  the  same  commissioners,  or  appoint  others ;  and  when 
such  report  is  finally  (confirmed,  a  certified  copy  of  th« 


FluBl    nttle- 
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aentation  of  the  certificate  to  him,  the  territorial  auditor 
must  draw  his  warrant  on  the  treasurer  fnr  the  amouDt. 
Sec.  312.     When  the  estate  has  been  fully  adminis- 
tered, and  it  is  sliown  by  the  executor  or  administrator, 
by  the  production  of  satisfactory  vouchere,  that  he  has 
paid  all  sums  of  money  due  from  him,  and  delivered 
decree,    up,  under  the  order  of  the  court,  all  the  property  of  the 
<AuB«.  estate  to  the  parties  entitled,  and  performed  all  the  acts 

lawfully  required  of  him,  the  court  must  make  a  judg- 
ment or  decree  discharging  him  from  all  liability  to  be 
incurred  thereafter. 

Sec.  313.     The   final  settlement  of  an  estate,  as  in 

this  chapter  provided,  shall  not  prevent  a  subsequent 

oiberV^per-    issue  of  letters  testamentary,  or  of  administralion,  or  of 

"  *"  administration  with  the  will  annexed,  if  other  proper^' 

of  the  estate  be  discovered,  or  if  it  become  necessary  or 

proper,  for  any  cause,  that  letters  should  be  again  issued. 

CHAPTER    XII.— Of  Orders,  Decrees,    Process,    Minxtos 
Records,  Trials,  and  Appeals. 

Sec.  314,     Orders  and 

court,  or  the  judge  theren 

of  facta,  or  the  perforraan 

diction  of  the  court  or  jt 

dJ?S.  "bS   only  be  necessary  that  th 

whi'to'Mn^   or  adjudged,  except  as  otl 

"'  All  orders  and  decrees  ol 

entered  at  length  in  the  i 

upon  the  close  of  each  i 

minutes. 

Sec.  316.  When  auj 
publication  must  be  mad 
during  the  prescribed  p« 
^tow  oRen  issued,  unless  otherwise 
court  or  judge  may,  ho^ 
publications  during  the  pt 
SBa  316.  When  it  is 
order  or  decree  of  a  proh 


ULW8  OP  MONTANA  TERRITORY.  323 

thereof,  must  be  recorded  in  the  office  of  the  county  re-    Record  o  t 

'  •^  order  or  de- 

corder,  from  the  time  of  filing  the  same  for  record  no-    cwj  impart» 
tioe  is  imparted  to  all  persons  of  the  contents  thereof. 

Sec.  317.  Citations  must  be  directed  to  the  person 
to  be  cited,  signed  by  the  clerk,  and  issued  under  the  seal 
of  the  court,  and  must  contain — 

Firgt.    The  title  of  the  proceeding.  citationi— 

^  JT  o  requiriteB  of. 

Second.  A  brief  statement  of  the  nature  of  the  pro- 
ceeding. 

Third,  A  direction  that  the  person  cited  appear  at  a 
time  and  place  specified. 

Sec.  318.     The  citation  may  be  issued  by  the  clerk, 
opon  the  application  of  any  party,  without  an  order  of  How  i»ied. 
the  judge,  except  in  cases  in  which  such  order  is  by  the 
provisions  of  this  title  expressly  required. 

Sec.  319.     The  citation  must  be  served  in  the  manner   how  serred. 
as  a  summons  in  a  civil  action. 

Sec.  320.     When  personal  notice  is  required  and  no   whenperson- 

,,.,..,.  1*^  notice  Kiv- 

mode  of  giving  it  is  prescribed  in  this  title,  it  must  be    S"  ^  ^  cita- 
given  by  citation. 

Sec.  321.  When  no  other  time  is  specially  prescribed  J^J  Vf^aer- 
in  this  title,  citations  must  be  served  at  least  five  days  t un^^'before 
before  the  return  day  thereof.  "^"^ 

Sec.  322.  When  a  complete  description  of  the  real 
property  of  an  estate  sought  to  be  sold  has  been  given 
and  published  in  a  newspaper,  as  required  in  the  order 
to  show  cause  why  the  sale  should  not  be  made,  such  de-  deSripSonof 
scription  need  not  be  published  in  any  subsequent  notice  Jjf^j*  *®  *** 
of  sale  or  notice  of  a  petition  for  the  confirmation 
thereof;  it  is  sufficient  to  refer  to  the  description  con- 
tained in  the  first  notice,  as  being  proved  and  on  file  in 
the  court. 

Sec.  323.     Except  as  otherwise  provided  in  this  title, 
the  provisions  of  the  Civil  Practice  Act  of  this  territory    RiiieBof 
are  applicable  to  and  constitute  the  rules  of  practice  in 
the  proceedings  mentioned  in  this  title. 

Sec.  324.     The  provisions  of  the  Civil  Practice  Act 
of  this  territory,  relative  to  new  trials  and  appeals,  ex- 
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oept  in  so  far  as  they  are  inconsistent  with  the  provis- 
ions of  this  title^  ^ppb"^  ^  ^^^  proceeding  mentioned  in 
this  title. 

An  appeal  may  be  taken  to  the  supreme  court  from  a 
judgment  or  order  of  the  probate  court — 

Fird.     Granting,  refusing,  or  revoking  letters  testa- 
mentary, or  of  administration,  or  of  guardianship. 

Second.     Admitting,  or  refusing  to  admit,  a  will  to 
probate. 

Third.     Against  or  in  favor  of  the  validity  of  a  will, 
or  revoking  the  probate  thereof. 

Fourth.     Against  or  in  favor  of  setting  apart  property 
or  making  an  allowance  for  a  widow  or  child, 
which  a*^        Mfih.    Against  or  in  favor  of  directing  the  partition, 
SSeL™*^       sale,  or  conveyance  of  real  property. 

Sucth.    Settling  an  account  of  an  executor  or  admin- 
istrator, or  guardian. 

Seventh.     Refusing,  allowing,  or  directing  the  distribu- 
tion or  partition  of  an  estate  or  any  part  thereof,  or  the 
payment  of  a  debt,  claim,  l^acy,  or  distributive  share. 
Eighth.     Overruling  a  motion  for  new  trial. 
Ninth.     Confirming  a  report  of  an  appraiser  setting 
apart  the  homestead. 

When  the  order  or  decree  appointing  an  executor  or 
administrator,  or  guardian,  is  reversed,  on  appeal,  for 
error,  and  not  for  want  of  jurisdiction  of  the  court,  all 
lawful  acts  in  administration  upon  the  estate  performed 
by  such  executor  or  administrator,  or  guardian,  if  he 
have  qualified,  are  as  valid  as  if  such  order  or  decree  had 
been  affirmed. 
Timeinwhich  Sec.  325.  The  appeal  must  be  taken  within  sixty 
betoten™       days  after  the  order,  decree,  or  judgment  is  entered. 

Sec.  326.     All  issues  of  fact  joined  in  the  probate 
How  iMuesof  court  must  be  tried  in  conformity  with  the  requirements 
triwL    ^     ^    of  this  title,  and  in  all  such  proceedings  the  party  affirm- 
ing is  plaintiff,  and  the  one  denying  or  avoiding  is  de- 
fendant.    Judgments  therein  on  the  issues  joined,  as 
Of  the  judg-    well  as  for  costs,  may  be  entered  and  enforced  by  execu- 
tion or  otherwise,  by  the  probate  court,  as  in  civil  actions. 
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Ssc.  327.  If  no  jury  is  demanded  the  court  must 
tiy  the  issues  joined.  If,  on  written  demand,  a  jury  is 
called  by  either  party,  and  the  issues  are  not  sufficiently 
made  up  by  the  written  pleadings  on  file,  the  court,  on 
due  notice  to  the  opposite  party,  must  settle  and  frame 
the  issues  to  be  tried,  and  submit  the  same,  together  with 
the  evidence  of  each  party,  to  the  jury,  on  which  they 
must  render  a  verdict.  Either  may  move  for  a  new 
trial  upon  the  same  grounds  and  errors  and  in  like  man- 
ner as  provided  in  the  Civil  Practice  Act  of  this  terri- 
toiy  for  civil  actions. 

Sec.  328.  At  or  before  the  hearing  of  petitions  and 
contests  for  the  probate  of  wills ;  for  letters  testamentary 
or  of  admimstration ;  for  sales  of  real  estate,  and  con- 
finnations  thereof;  settlements,  partitions,  and  distribu- 
tions of  estates  ;*  setting  apart  homesteads,  and  all  other 
proceedings  where  all  the  parties  interested  in  the  estate 
are  required  to  be  notified  thereof,  the  court  may,  in  its 
discretion,  appoint  some  competent  attorney  at  law  to 
represent,  in  all  such  proceedings,  tiie  devisees,  l^atees, 
hdre,  or  creditors  of  the  decedent,  who  are  minors 
and  have  no  general  guardian  in  the  county,  or  who  are 
non-residents  of  the  territory,  and  those  interested  who, 
though  they  are  neither  such  minors  or  non-residents, 
are  unrepresented.  The  order  must  specify  the  names 
of  the  parties  for  whom  the  attorney  is  appointed,  who 
is  thereby  authorized  to  represent  such  parties  in  all 
such  proceedings  had  subsequent  to  his  appointment. 
The  attorney  may  receive  a  fee,  to  be  fixed  by  the  court, 
for  his  services,  which  must  be  paid  out  of  the  funds  of 
the  estate  as  necessary  expenses  of  administration,  and, 
npon  distribution,  may  be  charged  to  the  party  repre- 
sented  by  the  attorney.  If,  for  any  cause,  it  become 
necessary,  the  probate  court  may  substitute  another  attor- 
ney for  the  one  first  appointed,  in  which  case  the  fee 
must  be  proportionately  divided.  The  non-appointment 
of  an  attorney  will  not  affect  the  validity  of  any  of  the 
proceedings. 
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Sec.  329.  When  a  judgment  or  decree  is  made  set- 
ting apart  a  homestead,  confirming  a  sale,  making  dis- 
tribution of  real  property,  or  determining  any  other 
matter  affecting  the  title  to  real  property,  a  certified  copy 
of  the  same  must  be  recorded  in  the  office  of  the  recorder 
of  the  county  in  which  the  property  is  situated. 

Sec.  330.  When  it  is  not  otherwise  prescribed  in  this 
title,  the  probate  court,  or  supreme  court,  on  appeal, 
may,  in  its  discretion,  order  costs  to  be  paid  by  any  party 
to  the  proceedings,  or  out  of  the  assets  of  the  estate,  as 
justice  may  require.  Execution  for  the  costs  may  issue 
out  of  the  probate  court. 

Sec.  331.  Whenever  an  executor,  administrator,  or 
guardian  is  committed  for  contempt  in  disobe}nng  any 
lawful  order  of  the  probate  court,  or  the  judge  thereof, 
and  has  remained  in  custody  for  thirty  days  without 
obeying  such  order,  or  purging  himself  otherwise  of  the 
contempt,  the  probate  court  may,  by  order  reciting  the 
facts,  and  without  further  showing  or  notice,  revoke  his 
letters  and  appoint  some  other  person  entitled  thereto, 
executor,  administrator,  or  guardian,  in  his  stead. 

Sec.  332.  Whenever  an  infant,  insane,  or  incompe- 
tent person  has  a  guardian  of  his  estate  residing  in  this 
territory,  personal  service  upon  the  guardian  of  any  pro- 
cess, notice,  or  order  of  the  probate  court,  concerning 
the  estate  of  a  deceased  person,  in  which  the  ward  is 
interested,  is  equivalent  to  service  upon  the  ward ;  and 
it  is  the  duty  of  the  guardian  to  attend  to  the  interests 
of  the  ward  in  the  matter.  Such  guardian  may  also 
appear  for  his  ward,  and  waive  any  process,  notice,  or 
order  to  show  cause  which  an  adult  or  a  person  of  sound 
mind  might  do. 
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CHAPTER  XIII.— Or  Public  Adminiotrators. 

Sec.  333.  Every  public  administrator,  duly  ap- 
pointed, commissioned,  and  qualified,  must  take  charge 
of  the  estates  of  persons  dying  within  his  county,  as 
follows : 
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PirsL  Of  the  estates  of  decedents  for  which  no  ad- 
nunistrators  are  appointed,  and  which,  in  consequence 
thereof,  are  being  wasted,  uncared  for,  or  lost. 

Second.  Of  the  estate  of  deoedenfe?  who  leave  no 
known  heits,  or  are  strangers. 

Third.  Of  estates  ordered  into  his  hands  by  the  pro- 
bate court. 

Fourth.  Of  estates  upon  which  letters  of  administra- 
tion have  been  issued  to  hira  by  the  probate  court. 

Sec.  334.  Whenever  a  public  administrator  takes 
charge  of  an  estate,  which  he  is  entitled  to  administer, 
without  letters  of  administration  being  issued,  or  under 
order  of  the  court,  he  must,  with  all  convenient  dispatch, 
procure  letters  of  administration  thereon,  in  a  like  man- 
ner and  on  like  proceedings  as  letters  of  administration 
are  issued  to  other  persons.  His  official  bond  and  oath 
are  m  lieu  of  the  administrator's  bond  and  oath,  but 
when  real  estate  is  ordered  to  be  sold,  another  bond  may 
be  required  by  the  court. 

Sec.  336.  Whenever  a  stranger,  or  person  without 
known  heirs,  dies  intestate  in  the  house  or  premises  of  an- 
other, the  possessor  of  the  premises  or  any  one  knowing  the 
fects,  must  give  immediate  notice  thereof  to  the  public 
administrator  of  the  county;  and,  in  default  of  so  doing, 
he  is  liable  for  any  damage  that  may  be  sustained  thereby, 
to  be  recovered  by  the  administrator  or  any  party  inter- 
ested. 

Sec.  336.  The  public  administrator  must  make  and 
return  a  perfect  inventory  of  all  estates  taken  into  his 
poasession,  administer  and  account  for  the  same  accord- 
ing to  the  provisions  of  this  title,  subject  to  the  control 
and  direction  of  the  probate  court. 

Sec.  387.  If,  at  any  time,  letters  testamentary  or  of 
administration  are  regularly  granted  to  any  other  person 
on  an  estate  of  which  the  public  administrator  has 
charge,  he  must,  under  the  order  of  the  probate  court, 
account  for,  pay,  and  deliver  to  the  executor  or  admin- 
istrator thus  appointed,  all  the  money,  property,  papers, 
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and  estate  of  every  kind,  in  his  piwsession  or  under  his 
control. 

Sec.  338.  All  civil  officers  must  inform  the  public 
administrator  of  all  property  known  to  them,  belonging 
to  a  decedent,  which  is  liable  to  Ioks,  injury,  or  waste, 
and  which  by  reason  thereof  ought  to  be  in  the  posses- 
sion of  the  public  administrator. 

Sec.  339.  The  public  administrator  must  institute 
all  suits  and  prosecutions  necessary  to  recjover  the  prop- 
erty, debts,  papers,  or  other  esfcite  of  the  decedent. 

Sec.  340.  When  the  public  administrator  complaim* 
to  the  probate  judge,  on  oath,  that  any  person  has  con- 
cealed, embezzled,  or  disposed  of,  or  has  in  his  j>osses- 
sion  any  money,  goods,  property,  or  eftects,  to  the  pos- 
session of  which  such  administrator  is  entitled  in  his 
official  capacity,  the  judge  may  cite  such  |)erson  to  appear 
before  the  probate  court,  and  examine  him  on  oath  touch- 
ing the  matter  of  such  complaint. 

Sec.  341.  All  such  interrogations  and  answers 
must  be  reduced  to  writing  and  signed  by  the  party  ex- 
amined, and  filed  in  the  probate  court.  If  the  person 
so  cited  refuses  to  appear  and  submit  to  such  an  examin- 
ation, or  to  answer  such  interrogatories  as  may  be  put 
to  him  touching  the  matter  of  such  complaint,  the  court 
may  convict  him  to  the  county  jail,  there  to  remain  in 
close  custody  until  he  submits  to  the  order  of  the  court. 

Sec.  342.  The  probate  court  may  at  any  time  order 
the  public  administrator  to  account  for  and  deliver  all  the 
money  and  property  of  an  estate  in  his  hands  to  the 
heirs,  or  to  the  executors  or  administrators  regularly  ap- 
pointed. 

Sec.  343.  The  public  administrator  must,  once  in 
every  six  months,  make  to  the  probate  judge,  under  oath,  a 
return  of  all  estates  of  decedents  which  have  come  into  his 
hands,  the  value  of  the  same,  the  money  which  has  come 
into  his  hands  from  such  estate,  and  what  he  has  done 
with  it,  and  the  amount  of  his  fees  and  expenses  incur- 
red, and  the  balance,  if  any,  remaining  in  his  hands, 
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publish  the  same  six  times  in  some  newspaper  in  the 
county,  or,  if  there  is  none,  then  post  the  same,  legibly 
written  or  printed,  in  the  office  of  the  county  clerk  of 
tbe  county. 

Sec.  344.  It  is  the  duty  of  every  public  administra- 
tor, as  soon  as  he  shall  receive  the  same,  to  deposit  with 
the  county  treasurer  of  the  county  in  which  the  probate 
proceedings  are  pending,  all  moneys  of  the  estate  not  re- 
<luiredfor  the  current  expenses  of  the  administration; 
wid  such  moneys  may  be  drawn  upon  the  order  of  the 
executor  or  administnCtor,  countersigned  by  the  probate 
judge,  when  required  for  the  purposes  of  administration. ' 
It  shall  be  the  duty  of  the  county  treasurer  to  receive 
&nd  safely  keep  all  such  moneys  and  pay  them  out  upon 
the  order  of  the  executor  or  administrator,  when  counter- 
signed by  the  probate  judge,  and  not  otherwise,  and  to 
keep  an  account  with  each  estate  of  all  moneys  received  Disposiuon  of 
and  paid  to  him ;  and  the  county  treasurer  shall  be  al-    ceived    bv 

I        J  11  .11,  public    ad 

lowed  one  per  cent  upon  ail  moneys  retjeived  and  kept  ministnitor. 
by  him,  and  no  greater  fees  for  any  services  herein 
provided.  The  money  thus  deposited  may,  upon  order 
of  the  probate  court,  be  invested,  pending  the  proceedings, 
in  securities  of  the  United  States,  or  of  this  territory, 
when  such  investment  is  deemed  by  the  court  to  be  for 
the  best  interests  of  the  estate.  Afler  a  final  settlement 
of  the  affidrs  of  any  estate,  if  there  be  no  heirs  or  other 
chdmants  thereof,  the  county  treasurer  shall  pay  into 
the  territorial  treasury  all  moneys  and  effects  in  his  hands 
belonging  to  the  estate,  upon  order  of  the  probate  court, 
and  if  any  such  moneys  and  efiPects  escheat  to  the  terri- 
tory, they  must  be  disposed  of  as  other  escheated  estates. 
Sec.  345.  The  public  administrator  must  not  be 
interested  in  expenditures  of  any  kind  made  on  account 
of  any  estate  he  administers;  nor  must  he  be  associated,  in  interested  in 
bosinesB  or  otherwise,  with  any  one  who  is  so  interested,    on  or  on  »c- 

j     -  1  1    •  count    of    68- 

and  he  must  so  attach  to  his  report  and  publication,    tate. 
Quide  in  accordance  with  the  preceding  section,  his  affi- 
davit to  that  effect. 
42 
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Sec.  346.     Public  administrators  are  required  to  ac- 

(50unt,  under  oath,  and  to  settle  and  adjust  their  accounti>, 

relating  to  the  care  and  disbursement  of  nioney  or  proj)- 

When  to  set-    ^^^'^  ^l^^J?"^g  ^  estates  in  their  hands,  with  the  county 

ty^cie^^a^d    ^'^^1^  ^^  their  respective  counties,  on  the  fii*st  Monday 

treaaurer.         j^  ^^^^  month;    and  they  must  pay  to  the  territorial 

treasurer  any  money  remaining  in  their  hands,  of  an 
estate  unclaimed,  as  provide<l  in  swtions  'MO  to  30.'i, 
both  inclusive. 

Sec.  347.     When  it  appears  from  the  returns  made  in 
pursuance  of  the  foregoing  sections,  that  any  money  re- 
mains in  the  hands  of  the  public  administrator  (after 
final  settlement  of  the  estate),  unclaimed,  which  should 
be  paid  over  to   the  territorial   treasurer,  the  probate 
a«a^  mS).  judge  must  order  the  same  to  be  paid  over  to  the  terri- 
trato rafter    torial  treasurer,  and,  on  failure  of  the  public  adminis- 
ment.  trator  to  comply  with  the  order  within  ten  days  after  the 

same  is  made,  the  district  attorney  for  the  county  must 
immediately  institute  the  requisite  legal  proceedings 
against  the  public  administrator,  for  a  judgment  against 
him  and  the  sureties  on  his  official  bond,  in  the  amount 
of  money  so  withheld,  and  costs. 

Sec.  348.  The  fees  of  all  officers  chargeable  to  es- 
Payment  o  f  tates  in  the  hands  of  public  administrators  must  be  paid 
cers.  out  of  the  assets  thereof  so  soon  as  the  same  come  into 

his  hands. 

Sec.    349.     Public    administrators   may   administer 
minirtr\t*^r    ^^^  ^°  regard  to  all  matters  touching  the  discharge  of 
teroatiu*"^    their  duties  or  the  administration   of  estates  in  their 
hands. 

Sec.  350.     When  no  direction  is  given  in  this  chapter 
Preceding    for  the  government  or  guidance  of  a  public  administra- 
piicabie  £>    tor  in  the  discharge  of  his  duties,  or  for  the  administra- 
miniftrator.      tion  of  an  (sstate  in  his  hands,  the  provisions  of  the  pre- 
ceding chapters  of  this  title  must  govern. 
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CHAPTER  XIV. 

Article  I. — Guardians  of  Minora. 

Sec.  351.  The  probate  judge  of  each  county,  when 
it  appears  necessary  or  convenient,  may  appoint  guar- 
dians for  the  persons  and  estates,  or  either,  or  both  of 
them,  of  minors  who  have  no  guardian  l^ally  appointed 
by  will,  or  deed,  and  who  are  inhabitants  or  residents  of 
the  county,  or  who  reside  without  the  territory  and  o/*^{jSSfiS 
have  estate  within  the  county.  Such  appointment  may  probate Jad^ 
be  made  on  the  petition  of  a  relative  or  other  person  in 
behalf  of  such  minor.  Before  making  such  appoint- 
ment the  judge  must  cause  such  notice  as  he  deems 
reasonable  to  be  given  to  the  relatives  of  the  minor  re- 
siding in  the  county,  and  to  any  person  having  care  of 
such  minor. 

Sec.  352.     If  the  minor  is  under  the  age  of  fourteen 
years  the  probate  judge  may  nominate  and  appoint  his    when  minor 
guardian.     If  he  is  above  the  age  of  fourteen  years,  he   Si»«jimi. 
may  nominate  his  own  guardian,  who,  if  approved  by 
the  judge,  must  be  appointed  accordingly. 

Sec.  353.  If  the  guardian  nominated  by  the  minor 
is  not  approved  by  the  judge,  or,  if  the  minor  resides 
out  of  the  territory,  or  if  after  being  duly  cited  by  the  Say^appSS 
judge,  he  neglects  for  ten  days  to  nominate  a  suitable  Sfnor  ow 
person,  the  judge  may  nominate  and  appoint  the  guar- 
dian, in  the  same  manner  as  if  the  minor  were  under  the 
age  of  fourteen  years. 

Sec.  364.     When  a  guardian  has  been  appointed  by 
the  court  for  a  minor  under  the  age  of  fourteen  years,    guardum  bj 
the  minor,  at  any  time  after  he  attains  that  age,  may   ing  at  fonr- 
appoint  his  own  guardian,  subject  to  the  approval  of  the    a«e. 
probate  judge. 

Sec.  355.     The  father  of  the  minor,  if  living,  and,  in 
case  of  his  decease,  the  mother,  while  she  remains  un-    Father  or 
married,   being   themselves    respectively   competent   to    Sed  to  ^^- 
transact  their  own  business,  and  not  otherwise  unsuit-      *"*  ^* 
able,  must  be  entitled  to  the  guardianship  of  the  minor. 
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Sec.  356.  If  the  minor  has  no  father  or  mother  liv- 
ing, competent  to  have  the  custody  and  care  of  his  edu- 
cation, the  guardian  appointed  shall  have  the  custody 
and  tuition  of  his  ward. 

Sec.  357.  Every  guardian  appointed  shall  have  the 
custody  and  tuition  of  the  minor,  and  the  care  and  man- 
agement of  his  estate,  until  such  minor  arrives  at  the 
age  of  majority  or  marries,  or  until  the  guardian  is 
l^ally  discharged. 

Sec.  358.  Before  the  order  appointing  any  person 
guardian  under  this  chapter  takes  effect,  and  before  let- 
ters issue,  the  judge  must  require  of  such  person  a  bond 
to  the  minor,  with  sufficient  sureties,  to  be  approved  by 
the  judge,  and  in  such  sum  as  he  shall  order,  conditioned 
that  the  guardian  will  faithfully  execute  the  duties  of 
his  trust  according  to  law ;  and  the  following  oonditions 
shall  form  a  part  of  such  bond  without  being  expressed 
therein : 

Fird.  To  make  an  inventory  of  all  the  estate,  real 
and  personal,  of  his  ward,  that  comes  to  his  possession 
or  knowledge,  and  to  return  the  same  within  such  time 
as  the  judge  may  order. 

Second.  To  dispose  of  and  manage  the  estate  accord- 
ing to  law  and  for  the  best  interest  of  the  ward,  and 
faithfully  to  discharge  his  trust  in  relation  thereto,  and 
also  in  relation  to  the  care,  custody,  and  education  of  the 
ward. 

Third.  To  render  an  account,  on  oath,  of  the  prop- 
erty, estate,  and  moneys  of  the  ward  in  his  hands,  and 
all  proceeds  or  interest  derived  therefrom,  and  of  the 
management  and  disposition  of  the  same,  within  three 
months  after  his  appointment,  and  at  such  other  times 
as  the  court  directs,  and  at  the  expiration  of  his  trust  to 
settle  his  accounts  with  the  probate  judge,  or  with  the 
ward,  if  he  be  of  full  age,  or  his  legal  representatives, 
and  to  pay  over  and  deliver  all  the  estate,  moneys,  and 
effects  remaining  in  his  hands,  or  due  from  him  on  such 
settlement,  to  the  person  or  persons  who  are  lawfully 
entitled  thereto. 
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Upon  filing  the  bond,  duly  approved,  letters  of  guar- 
dianship must  issue  to  the  person  appointed.  In  form 
the  letters  of  guardianship  must  be  substantially  the 
same  as  letters  of  administration,  and  the  oath  of  the 
guardian  must  be  endorsed  thereon,  that  he  will  perform 
the  duties  of  his  office  as  such  guardian  according  to  law. 
Sec.  359.  When  any  person  is  appointed  guardian 
of  a  minor,  the  probate  judge  may,  with  the  consent  of 
such  person,  insert  in  the  order  of  appointment  condi- 
tions otherwise  obligatory,  providing  for  the  care,  treat- 
ment, education,  and  welfare  of  the  minor,  and  to  per- 
fonn  such  conditions  is  a  part  of  the  duties  of  the 
guardian,  for  the  faithful  performance  of  which  he  and 
the  sureties  on  his  bond  are  responsible. 

Sec.  360.  All  letters  of  guardianship  issued,  and  all 
guardians'  bonds  executed,  under  the  provisions  of  this 
chapter,  with  the  affidavits  and  certificates  thereon,  must 
be  recorded  by  the  clerk  of  the  probate  court  having 
jurisdiction  of  the  persons  and  estates  of  the  wards. 

Ssa  361.  If  any  minor,  having  a  father  living,  has 
property,  the  income  of  which  is  sufficient  for  his  main- 
tenance and  education  in  a  manner  more  expensive  than 
his  father  can  reasonably  afford,  r^ard  being  had  to  the 
sitoation  of  the  father's  family,  and  to  all  the  circum- 
stances of  the  case,  the  expenses  of  the  education  and 
maintenance  of  such  minor  may  be  defrayed  out  of  the 
income  of  his  own  property,  in  whole  or  in  part,  as 
judged  reasonable,  and  must  be  directed  by  the  probate 
oonrt,  and  the  charges  therefor  may  be  allowed  accord- 
ingly, in  the  settlement  of  the  accounts  of  his  guardian. 
Sbc.  362.  Every  testamentary  guardian  must  give 
bond  and  qualify,  and  has  the  same  powers  and  must 
perform  the  same  duties,  with  r^ard  to  the  person  and 
estate  of  his  ward,  as  guardians  appointed  by  the  pro- 
bate court,  except  so  far  as  their  powers  and  duties  are 
legally  modified,  enlarged,  or  changed  by  the  will  by 
whieh  such  guardian  was  appointed. 
Ssa  363.     Nothing  contained  in  this  chapter  affects 
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or  impairs  the  power  of  any  court  to  appoint  a  guardian 
«fm^^*"  ^   ^^  defend  the  interest  of  any  minor  interested  in  any 
suit  or  matter  pending  therein. 

Article  II. — (hiardians  of  Insane  and  Inccmpd&id 

Per'sons. 

Sec.  364.     When  it  is  represented   to   the  probate 

judge,  upon  verified  petition  of  any  relative  or  friend, 

that  any  person  is  insane,  or,  from  any  cause,  mentally 

incompetent  to  manage  his  property,  the  judge  must 

of  guardian    cause  a  notice  to  be  given  to  the  supposed  incompetent 

for  person  of  /•!•  ^     ^  /»i»i  ^ 

unsound  person  of  the  time  and  place  oi  hearing  the  case,  not  less 
than  five  days  before  the  time  so  appointed,  and  such 
person,  if  able  to  attend,  must  be  produced  before  him 
on  the  hearing. 

Sec.  365.     If,  after  a  full  hearing  and  examination 

upon  such  petition,  it  appears  to  the  probate  judge  that 

the  person  in  question  is  incapable  of  taking  care  of  him- 

afEw  heiSing    self  and  managing   his  property,   he   must   appoint  a 

^    ^°'  guardian  of  his  person  and  estate,  with  the  powers  and 

duties  in  this  chapter  specified. 

Sec.  366.  Every  guardian  appointed  as  provided  in 
the  preceding  section  has  the  care  and  custody  of  the 
person  of  his  ward,  and  the  management  of  all  his  es- 

dutiesof Juch    ^^y  ^°*^^  ^^^^  guardian  is  legally  discharged,  and  he 
guardian.        must  give  bond  to  such  ward  in  like  manner  and  with 
like  conditions  as  before  described  with  respect  to  the 
guardian  of  a  minor. 

Any  person  who  has  been  declared  insane,  or  the 
guardian  or  any  relative  of  such  person  within  the  third 
degree,  or  any  friend,  may  apply,  by  petition  to  the  pro- 
bate judge  of  the  county  in  which  he  was  declared  in- 
sane, to  have  the  fact  of  his  restoration  to  capacity  judi- 
cially determined.  The  petition  shall  be  verified  and 
shall  state  that  such  person  is  then  sane.  Upon  receiv- 
ing the  petition  the  judge  must  appoint  a  day  for  the 
hearing,  and,  if  the  petitioner  request  it,  shall  order  an 
investigation  before  a  jury,  which  shall  be  summoned 
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and  impanelled  in  the  same  manner  as  juries  are  sum- 
moned and  impanelled  in  other  cases  in  the  probate  court. 
The  judge  shall  cause  notice  of  the  trial  to  be  given 
to  the  guardian  of  the  petitioner,  if  there  be  a  guardian, 
and  to  his  or  her  husband  or  wife,  if  tliere  be  one,  and 
to  his  or  her  father  or  mother,  if  living  in  the  county. 
On  the  trial  the  guardian  or  relative  of  the  petitioner,  have  guar^ 
and,  in  the  discretion  of  the  iudee,  any  other  person,  may    charged    on 

*  _x     1         .1  n    ^         •'..•'  ,  ,.   i     1         ground  of  re- 

wntest  the   n^ht   oi  the   petitioner   to  the   relief    de-    storation   to 

J   _  "  *  reasoD    of 

nianded.  Witnesses  may  be  required  to  appear  and  tes-  ^^r^- 
tifv  as  in  other  cases,  and  may  be  called  and  examined  by 
the  judge  of  his  own  motion.  If  it  be  found  that  the 
petitioner  be  of  sound  mind  and  capable  of  taking  care 
of  himself  and  his  property,  his  restoration  to  capacity 
shall  be  adjudged,  and  the  guardianship  of  such  person, 
if  such  person  be  not  a  minor,  shall  cease. 

Article  III.  —  Powers  and  Duties  of  Guardians, 

Sec.  367.     Every  guardian  appointed  under  the  pro- 
visions of  this  chapter,  whether  for  a  minor  or  any  other 
person,  must  pay  all  just  debts  due  from  the  ward  out    Guardian  to 
^  his  personal  estate  and  the  income  of  his  real  estate,    wSrd^and  of 
if  sufficient;  if  not,  then  out  of  his  real  estate,  upon    *^^^ 
obtaining  an  order  for  the  sale  thereof,  and  disposing  of 
the  same  in  the  manner  provided  in  this  title  for  the  sale 
of  real  estate  of  decedents. 

Sec.  368.  Every  guardian  must  settle  all  accounts  of 
the  ward,  and  demand,  sue  for,  and  receive  all  debts  due 
to  him,  or  may,  with  the  approbation  of  the  probate 
judge,  compound  for  the  same,  and  ffive  discharges  to    To  settle  aii 

L    J  1  .    .  /.  .  1  T.J       1     /.  1         accounts  and 

the  debtors  on  receiving  a  fair  and  just  dividend  of  his   collect  debts 

o  J  due  ward, 

estate  and  effects ;  and  he  must  appear  for  and  represent 
his  ward  in  all  legal  suits  and  proceedings,  unless  another 
person  is  appointed  for  that  purpose  as  guardian  or  next 
friend. 

Sbc.  369.  Every  guardian  must  manage  the  estate  of 
his  ward  frugally  and  without  waste,  and  apply  the  in- 
come and  profits  thereof,  as  far  as  may  be  necessary,  for 
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the  comfortable  and  suitable  maintenanoe  and  support  of 

the  ward  and  his  family,  if  there  be  any;  and  if  such 

Duty  to  man-    i'^^"^^  *"^^  profits  be  insufficient  for  that  purpose,  the 

ma  in  t  a  in    guardian  may  sell  the  real  estate  upon  obtaining  an  order 

ma/seu'reia    ^^  *^^  oourt  therefor,  as  provided,  and  must  apply  the 

^^^'  proceeds  of  such  sale,  as  far  as  may  be  necessary,  for  the 

maintenance  and  support  of  the  ward  and  his  family,  if 

there  be  any. 

Sec.  370.     When  a  guardian  has  advanced  for  the 
necessary  maintenance,  support,    or  education  of  his 
ward,  an  amount  not  disproportionate  to  the  value  of  his 
estate,  or  his  condition  of  life,  and  the  same  is  made  to 
appear  to  the  satisfaction  of  the  oourt,  by  proper  vouchers 
and  proofs,  the  guardian  must  be  allowed  credit  therefor 
in  his  settlements.     Whenever  a  guardian  fails,  n^lects, 
Eduteation    ^^  ^fuscs  to  furnish  suitable  and  necessary  maintenance, 
SwaM^^'*   support,  or  education  for  his  ward,  the  court  may  order 
him  to  do  so,  and  enforce  such  order  by  proper  process. 
Whenever  any  third  person,  at  his  request,  supplies  a 
ward  with  such  suitable  and  necessary  maintenanoe,  sup- 
port, or  education,  and  it  is  shown  to  have  been  done 
after  refusal  or  n^lect  of  the  guardian  to  supply  the 
same,  the  court  may  direct  the  guardian  to  pay  therefor 
out  of  the  estate,  and  enforce  such  payment  by  due  pro- 
cess. 
When   guar-        Sec.  371.     The  guardian  may  join  in  and  assent  to  a 
sen?  to^parS-    partition  of  the  real  estate  of  the  ward  whenever  such 

tion    of   real  .  v.        •  v 

estateofwarcL  assent  may  be  given  by  any  person. 

Sec.  372.  Every  guardian  must  return  to  the  pro- 
bate court  an  inventory  of  the  estate  of  his  ward  within 
three  months  after  his  appointment,  and  annually  there- 
after.    When  the  value  of  the  estate  exceeds  the  sum  of 

Inventory    twenty  thousand  dollars,  semi-annual  returns  must  be 

and  appraii^  * 

xnent  of  made  to  the  probate  oourt.  The  probate  court  may,  upon 
application  made  for  that  purpose  by  any  person,  compel 
the  guardian  to  render  an  account  to  the  probate  oourt, 
of  the  estate  of  his  ward.  The  inventories  and  accounts 
so  to  be  returned  or  rendered  must  be  sworn  to  by  the 
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guardian.  All  the  estate  of  the  ward,  described  in  the 
first  inventory  must  be  appraised  by  appraisers  appointed, 
sworn,  and  acting  in  the  manner  provided  for  regulating 
the  settlement  of  the  estate  of  decedents ;  such  inventory, 
with  the  appraisement  of  the  property  therein  described, 
must  be  recorded  by  the  clerk  of  the  probate  court  in  a 
proper  book  ftept  in  his  office  for  that  purpose.  When- 
ever any  property  of  the  estate  of  any  ward  is  discovered, 
not  included  in  the  inventory  of  the  estate  already  re- 
turned, and  whenever  any  other  property  has  been  suc- 
ceeded to  or  acquired  by  any  ward  for  his  benefit,  the 
like  proceedings  must  be  had  for  the  return  and  appraise- 
ment thereof  that  are  herein  provided  in  relation  to  the 
first  inventory  and  return.  i 

Sec.  373.  The  guardian  must,  upon  the  expiration 
of  a  year  from  the  time  of  appointment,  and  as  often 
thereafter  as  he  may  be  required,  present  his  account  to 
the  probate  court  for  settlement  and  allowance. 

Sec.  374.  When  an  account  is  rendered  by  two  or 
more  joint  guardians,  the  probate  judge  may,  in  his  dis- 
cretion, allow  the  sum  upon  the  oath  of  any  of  them. 

Sec.  375.  Every  guardian  must  be  allowed  the 
amount  of  his  reasonable  expenses  incurred  in  the  exe- 
cution of  his  trust,  and  he  must  also  have  such  compen- 
sation for  his  services  as  the  court  in  which  his  accounts 
aw  settled  deems  just  and  reasonable. 

Akticle  IV. — The  Sale  of  Property  and  Disposition  of 

the  Proceeds. 

Sec.  376.     When  the  income  of  an  estate  under 
guardianship  is  insufficient  to  maintain  the  ward  and  his    when  guar- 

^     .,  ^  ...  IT  1  11  dianmayseU 

cumly,  or  to  mamtain  and  educate  the  ward,  when  a   estate  of  ward 
minor,  his  guardian  may  sell  his  real  or  personal  estate 
for  that  purpose,  upon  obtaining  an  order  therefor. 

Sec.  377.    When  it  appears  to  the  satisfaction  of  the 
oomt,  upon  the  petition  of  the  guardian,  that  for  the   order  of  couit 
benefit  of  his  ward  his  real  estate,  or  some  part  thereof,   tained. 
should  be  sold^  and  the  proceeds  thereof  put  out  at 
43 
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interest,  or  invested  in  some  productive  stock,  or  in  the 
improvement  or  security  of  any  other  real  estate  of  the 
ward,  his  guardian  may  sell  the  same  for  such  purpose, 
upon  obtaining  an  order  therefor. 

Sec.  378.  If  the  estate  is  sold  for  the  purposes  men- 
tioned in  this  article,  the  guardian  must  apply  the  pro- 
ceeds of  the  sale  to  such  purposes  as  far  as  neoessar}', 
and  put  out  the  residue,  if  any,  on  interest,  or  invest  it 
in  the  best  manner  in  his  power,  until  the  capital  is 
wanted  for  the  maintenance  of  the  ward  and  his  family, 
or  the  education  of  his  children,  or  for  the  education  of 
the  ward,  when  a  minor,  in  which  case  the  capital  may 
be  used  for  that  purpose,  as  far  as  may  be  necessary,  in 
like  manner  as  if  it  had  been  personal  estate  of  the  ward. 

Sec.  379.  If  the  estate  is  sold  for  the  purpose  of 
putting  out  or  investing  the  proceeds,  the  guardian  must 
make  the  investment  according  to  his  best  judgment,  or 
in  pursuance  of  any  order  that  may  bfe  made  by  the  pro- 
bate court. 

Sec.  380.  To  obtain  ah  order  for  such  sale  the  guar- 
dian must  present  to  the  probate  court  of  the  county  in 
which  he  was  appointed  guardian  a  verified  petition  there- 
for, setting  forth  the  condition  of  the  estate  of  his  ward, 
and  the  facts  and  circumstances  on  which  the  petition  is 
founded,  tending  to  show  the  necessity  or  expediency  of 
a  sale. 

Sec.  381.  If  it  appear  to  the  court  or  judge,  from 
the  petition,  that  it  is  necessary  or  would  be  beneficial  to 
the  ward  that  the  real  estate,  or  some  part  of  it,  should 
be  sold,  or  that  the  real  and  personal  estate  should  be 
sold,  the  court  or  judge  must  thereupon  make  an  order 
directing  the  next  of  kin  of  the  ward,  and  all  persons 
interested  in  the  estate,  to  appear  before  the  court  at  a 
time  and  place  therein  specified,  not  less  than  four,  nor 
more  than  eight  weeks  from  the  time  of  making  such 
order,  to  show  cause  why  an  order  should  not  be  granted 
for  the  sale  of  such  estate.  If  it  appear  that  it  is  neces- 
sary, or  would  be  beneficial  to  the  ward,  to  sell  the  per- 
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8onal  estate  or  some  part  of  it,  the  court  must  order  the 
sale  to  be  made. 

Sec.  382.  A  copy  of  the  order  must  be  personally 
served  on  the  next  of  kin  of  the  ward,  and  all  persons 
interested  in  the  estate,  at  least  fourteen  days  before  the 
hearing  of  the  petition,  or  must  be  published  at  least 
three  successive  weeks  in  a  newspaper  published  in  the 
county,  or  if  there  be  none  printed  in  the  county,  then 
in  such  newspaper  s^  may  be  s}>ecified  by  the  court  or 
judge  in  the  order.  If  written  consent  to  making  the 
order  of  sale  is  subscribed  by  all  persons  interested 
therein,  and  the  next  of  kin,  notice  need  not  be  served 
or  published. 

Sec.  383.  The  probate  court,  at  the  time  and  place 
appointed  in  the  order,  or  such  other  time  to  which  the 
hearing  is  postponed,  upon  proof  of  the  service  or  pub- 
Kcation  of  the  order,  must  hear  and  examine  the  proof 
and  auctions  of  the  petitioner  and  of  the  next  of  kin, 
and  of  all  other  persons  interested  in  the  estate  who 
oppose  the  application. 

Sec.  384.  On  the  hearing  the  guardian  may  be  ex- 
amined on  oath,  and  witnesses  may  be  produced  and 
examined  by  either  party,  and  process  to  compel  their 
attendance  and  testimony  may  be  issued  by  the  probate 
court  or  judge,  in  the  same  manner  and  with  like  effect 
as  in  other  cases  provided  for  in  this  title. 

Sec.  385.  If  any  person  appears  and  objects  to  the 
granting  of  any  order  prayed  for  under  the  provisions 
of  this  article,  and  it  appears  to  the  court  that  either  the 
petition  or  the  objection  thereto  is  sustained,  the  court 
may,  in  granting  or  refusing  the  order,  award  costs  to 
the  party  prevailing,  and  enforce  the  payment  thereof. 

Sec.  386.  If,  afler  a  full  examination,  it  appears 
necessary,  or  for  the  benefit  of  the  ward,  that  his  real 
estate,  or  some  part  thereof,  should  be  sold,  the  court 
may  grant  an  order  therefor,  specifying  therein  the 
causes  or  reasons  why  the  sale  is  necessary  or  beneficial, 
and^may,  if  the  same  has  been  prayed  for  in  the  petition, 


Seryioe 

of  order. 


Hearingr  of 
application. 


Examination 
of  witnesses 
on  hearing. 


Cofts  — how 
awarded. 


What    order 
shall  speciiy. 


340 


PBOBATE  PBACTnCE  ACT. 


Guardian  to 
Ri¥e  bond  be- 
fore sale. 


Provisions  of 
this  Utle  to 
goyem. 


Limitation  of 
order  of  sale. 


Terms  of  sale. 


Security  o  n 
deferred  pay- 
ments. 


Court  may 
order  moneys 
in  hands  of 
ward  to  be 
invested. 


order  such  sale  to  be  made  either  at  public  or  private 
sale. 

Sec.  387.  Every  guardian,  authorized  to  sell  real 
estate,  must,  before  the  sale,  give  bond  to  the  probate 
judge,  with  sufficient  surety,  to  be  approved  by  him, 
with  conditions  to  sell  the  same  in  the  manner,  and  to 
account  for  the  proceeds  of  the  sale,  as  provided  for  in 
this  chapter  and  Chapter  VII.  of  this  title. 

Sec.  388.  All  the  proce^ings  under  the  petitions  of 
guardians  for  sales  of  property  of  their  wards,  giving 
notice,  and  the  hearing  of  such  petitions,  granting  or 
refusing  the  order  of  sale,  directing  the  sale  to  be  made 
at  public  or  private  sale,  renselling  the  same  property, 
return  of  sale  and  application  for  confirmation  thereof, 
notice  and  hearing  of  such  application,  making  orders, 
rejecting  or  confirming  sales,  and  reports  of  sales,  order- 
ing and  making  conveyances  of  property  sold,  accountr 
ing  and  the  settlements  of  accounts,  must  be  had  and 
made  as  required  by  the  provisions  of  this  title  concern- 
ing estates  of  decedents,  unless  otherwise  specially  pro- 
vided in  this  chapter. 

Sec.  389.  No  order  of  sale  granted  in  pursuance  of 
this  article  continues  in  force  more  than  one  year  after 
granting  the  same  without  a  sale  being  had. 

Sec.  390.  All  sales  of  real  estate  of  wards  must  be 
for  cash,  or  for  part  cash  and  part  deferred  payments  not 
to  exceed  three  years,  bearing  date  from  date  of  sale,  as 
in  the  discretion  of  the  probate  judge  is  most  beneficial 
to  the  ward.  Guardians  making  sales  must  demand  and 
receive  from  the  purchasers  bond  and  mortgage  on  the 
real  estate  sold,  with  such  additional  security  as  the  judge 
deems  necessary,  and  sufficient  to  secure  the  faithful  pay- 
ment of  the  deferred  payments  and  the  interest  thereon. 

Sec.  391.  The  probate  court,  on  the  application  of 
a  guardian  or  any  person  interested  in  the  estate  of  any 
ward,  after  such  notice  to  persons  interested  therein  as 
the  probate  judge  shall  direct,  may  authorize  and  require 
the  guardian  to  invest  the  proceeds  of  sales,  and  any 
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other  of  his  ward's  money  in  his  hands^  in  real  estate  or 
in  any  other  manner  most  to  the  interest  of  all  concerned 
therein;  and  the  probate  court  may  make  such  other 
orders,  and  give  such  directions  as  are  needful  for  the 
management,  investment,  and  disposition  of  the  estate 
and  effects  as  circumstances  require. 

Article  V. — Non-Resideni  Onardiana  and  Wards, 

Sec.  392.     When  a  person  liable  to  be  put  under    * 
guardianship,  according  to  the  provisions  of  this  chapter, 
resides  without  this  territory  and  has  estate  therein,  any 
friend  of  such  person,  or  any  one  interested  in  his  estate, 
in  expectancy  or  otherwise,  may  apply  to  the  probate    Appointment 
judge  of  any  county  in  which  there  is  any  estate  of  such    for  non-rwi- 
absent  person,  for  the  appointment  of  a  guardian ;  and 
if  after  notice  given  to  all  interested,  in  such  manner  as 
the  judge  orders,  and  a  full  hearing  and  examination,  it 
appears  proper,  a  guardian  for  such  absent  person  may 
be  appointed. 

Sec.  393.  Every  guardian  appointed  under  the  pre- 
ceding section  has  the  same  powers  and  performs  the 
same  duties  with  respect  to  the  estate  of  the  ward  found  dutiaof^iar- 
within  this  territory,  and  with  respect  to  the  person  of  preceding 
the  ward,  if  he  shall  have  come  to  reside  therein,  as  are 
prescribed  with  respect  to  any  other  guardian  appointed 
under  this  chapter. 

Sec.  394.  Every  guardian  must  give  bond  to  the 
ward  in  the  manner  and  with  the  like  conditions  as 
hereinbefore  provided  for  other  guardians,  except  that  the  g^  ^  ^ 
provisions  respecting  the  inventory,  the  disposal  of  the  giiardian. 
estate  and  effects,  and  the  account  to  be  rendered  by  the 
guardian,  must  be  confined  to  such  estate  and  effects  as 
come  to  his  hands  in  this  territory. 

Sec.  395.     The  guardianship  which  is  first  lawfully 
granted  of  any  person  residing  out  of  this  territory,  ex-    Extent  of 
tends  to  all  the  estate  of  the  ward  within  the  same,  and   fhip  under 
excludes  the  jurisdiction  of  the  probate  court  of  every 
other  county. 
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Sec.  396.  When  the  guardian  and  ward  are  both 
non-residents,  and  the  ward  is  entitled  to  property  in  this 
territory  which  may  be  removed  to  another  state  or  ter- 
ritory or  foreign  country,  without  conflict  with  any  re- 
piroperty  o  f  striction  or  limitation  thereupon,  or  impairing  the  right 
wSd!*"^***"*  ^^  *^^  ward  thereto,  such  property  may  be  removed  to 
the  state  or  territory  or  foreign  country  of  the  residence 
of  the  ward,  upon  the  application  of  the  guardian  to  the 
probate  judge  of  the  county  in  which  the  estate  of  the 
ward,  or  the  principal  part  thereof,  is  situated. 

Sec.  397.    The  application  must  be  made  upon  ten 
days  notice  to  the  resident  executor,  administrator,  or 
Application    guardian,  if  there  be  such,  and,  upon  such  application, 
movai.  the  non-resident  guardian  must  produce  and  file  a  certifi- 

cate, under  the  hand  of  the  clerk,  and  seal  of  the  court 
from  which  his  appointment  was  derived,  showing: 

Mrd,    .A  transcript  of  the   record  of  his  appoint- 
ment. 

Second,     That  he  has  entered  upon  the  discharge  of 
his  duties. 

Third,    That  he  is  entitled,  by  the  laws  of  the  state 
or  territory  of  his  appointment,  to  the  possession  of  the 
estate  of  hLs  ward ;  or,  must  produce  and  file  a  certificate, 
under  the  hand  and  seal  of  the  clert  of  the  court  having 
jurisdiction  in  the  country  of  his  residence  of  the  estates 
of  persons  under  guardianship,  or  of  the  highest  court  of 
such  country,  that,  by  the  laws  of  such  country,  the  ap- 
plicant is  entitled  to  the  custody  of  the  estate  of  his  yrard 
without  the  appointment  of  any  court, 
r      nt-        Upon  such  application,  unless  good  cause  to  the  con- 
ing leave  to    trary  is  shown,  the  probate  judge  must  make  an  order 
granting  to  such  guardian  leave  to  take  and  remove  the 
Authoritv    Property  of  his  ward  to  the  state  or  place  of  his  residence, 
oMcr  ^fofre-    which  m  authority  to  him  to  sue  for  and  receive  the  same 
movai.  jjj  j^jg  Q^j^  name,  for  the  use  and  benefit  of  his  ward. 

Sec.  398.     Such  order  is  a  discharge  of  the  executor, 

perronS^KM-    administrator,  local  guardian,  or  other  person  in  whose 

possession  the  property  may  be  at  the  time  the  order  is 
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made,  on  filing  with  the  probate  court  the  receipt  therefor, 
of  the  guardian  of  such  absent  ward. 

Article  VI.  —  General  and  Miacellaneous  Provisions. 

Sec.  399.  Upon  complaint  made  to  him  by  any 
guardian,  ward,  creditor,  or  other  person  interested  in  the 
estate,  or  having  a  prospective  interest  therein  as  heir  or 
otherwise,  against  any  one  suspected  of  having  concealed, 
embezzled,  or  conveyed  away  any  of  the  money,  goods, 
or  effects,  or  an  instrument  in  writing  belonging  to  the 
ward,  or  to  his  estate,  the  probate  judge  may  cite  such 
suspected  person  to  appear  before  him  and  may  examine 
and  proceed  with  him  on  such  charge  in  the  manner  pro- 
vided in  this  title  with  respect  to  persons  suspected  of, 
and  charged  with,  concealing  or  embezzling  the  effects  of 
decedent. 

Sec.  400.  When  a  guardian,  appointed  either  by  the 
testator  or  the  probate  judge,  becomes  insane  or  other- 
wise incapable  of  discharging  his  trust,  or  unsuitable 
therefor,  or  has  wasted  or  mismanaged  the  estate,  or 
failed  for  thirty  days  to  render  an  account  or  make  a 
return,  the  probate  court  may,  upon  such  notice  to  the 
guardian  as  the  court  may  require,  remove  him,  and 
compel  him  to  surrender  the  estate  of  the  ward  to  the 
person  found  to  be  lawfully  entitled  thereto.  Every 
g^oardian  may  resign,  when  it  appears  proper  to  allow 
the  same;  and  upon  the  resignation  or  removal  of  a 
guardian,  ss  herein  provided,  the  probate  court,  or  the 
judge  thereof,  may  appoint  another  in  the  place  of  the 
goardian  who  has  resigned  or  has  been  removed. 

Sec.  401.  The  marriage  of  a  minor  ward  terminates 
the  goardianship,  and  the  guardian  of  an  insane  or  other 
person  may  be  discharged  by  the  probate  judge  when  it 
appears  to  him,  on  the  application  of  the  ward  or  other- 
wise, that  the  guardianship  is  no  longer  necessary. 

Sec.  402.  The  probate  judge  may  require  a  new 
bond  to  be  given  by  a  guardian  whenever  he  deems  it 
oeoeaBary,  and  may  discharge  the  existing  sureties  from 


Examination 
of  persons 
suspected  of 
defra  u  d  i  n  g 
wards. 


Of  removal 
and  resigna- 
tion of  guar- 
dians. 


Guardianship 
—how  term- 
inated. 


New  bond  — 
when  re- 
quired. 


344 


PBOBATE   PRACTICE  ACT. 


Qua  r  d  1  a  u's 
bond  to  be 
filed. 


Action  on. 


Limitation  of 
action  on 

&uardian'8 
)nd. 


Limitation 
for  recovery 
o  f  p  r  operty 
sold  by  ^ar- 
dian. 


Court  may 
appoint  more 
tna n  one 
guardian. 


Powers  of 
court  at 
chamben. 


further  liability,  after  due  notice  given  as  he  may  direct, 
when  it  shall  appear  that  no  injury  can  result  therefrom 
to  those  interested  in  the  estate. 

Sec.  403.  Every  bond  given  by  a  guardian  must  be 
filed  and  preserved  in  the  office  of  the  clerk  of  the  pro- 
bate court  of  the  county,  and  in  case  of  a  breach  of  a 
condition  thereof,  may  be  prosecuted  for  the  use  and 
benefit  of  the  ward,  or  of  any  j)crson  interested  in  the 
estate. 

Sec.  404.  No  action  can  be  maintained  against  the 
sureties  on  any  bond  given  by  a  guardian  unless  it  In? 
commenced  within  three  years  from  the  discharge  or 
removal  of  the  guardian ;  but  if  at  the  time  of  the  dis- 
charge or  removal  of  the  guardian  the  person  entitled  to 
bring  such  action  is  under  any  legal  disiibility  to  sue, 
the  action  may  be  commenced  at  any  time  within  three 
years  after  such  disability  is  removed. 

Sec.  405.  No  action  for  the  recovery  of  any  estate, 
sold  by  a  guardian,  can  be  maintained  by  the  ward,  or 
by  any  person  claiming  under  him,  unless  it  is  com- 
menced within  three  years  next  after  the  termination 
of  the  guardianship,  or  when  a  legal  disability  to  sue 
exists  by  reason  of  minority  or  otherwise,  at  the  time 
when  the  cause  of  action  accrues,  within  three  years  next 
after  the  removal  thereof. 

Sec.  406.  The  court.,  in  its  discretion,  whenever 
necessary,  may  appoint  more  than  one  guardian  of  any 
person  subject  to  guardianship,  who  must  give  bond  and 
be  governed  and  liable  in  all  respects  as  a  sole  guardian. 

Sec.  407.  The  power  conferred  upon  the  probate 
judge  in  relation  to  guardians  and  wards  may  be  exer- 
cLsed  by  him  at  chambers,  or  as  the  act  of  the  probate 
court,  when  holding  such  court;  and  any  order  appoint- 
ing a  guardian  must  be  entered  as,  and  become,  a  decree 
of  the  court.  The  provisions  of  this  title  relative  to  the 
estates  of  decedents,  so  far  as  they  relate  to  the  practice 
in  the  probate  or  district  courts,  applies  to  proceedings 
under  this  chapter. 
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Sec.  408.     The  provisions  of  the  Civil  Practice  Act 
relating  to  the  justification  of  sureties,  are  heiteby  de-   o/^SiSi  p»?- 
clared  to  apply  to  guardians  appointed  by  the  court,  and    ^SSrdiaM.*** 
to  the  bonds  taken  or  to  be  taken  from  such  guardians, 
and  to  the  sureties  on  such  bonds. 


CHAPTER  XV.— Guardian  and  Ward. 

Sec.  409.  A  guardian  is  a  person  appointed  to  take 
care  of  the  person  or  property  of  another. 

Sec.  410.  The  person  ov^r  whom  or  over  whose 
property  a  guardian  is  appointed  is  called  his'^ward. 

Sec.  411.    Guardians  are  either  general  or  special. 

Sec.  412.  A  general  guardian  is  the  guardian  of  the 
person  or  of  all  the  property  of  the  ward  within  this 
territory,  or  both. 

Sec.  413.     Every  other  is  a  special  guardian. 

Sec.  414.  A  guardian  of  the  person  or  estate,  or  of 
both,  of  a  child  bom,  or  likely  to  be  bom,  may  be  ap- 
pointed by  will  or  by  deed,  to  take  effect  upon  the  death 
of  the  parent  appointing. 

first.  If  the  child  be  legitimate,  by  the  father,  with 
the  written  consent  of  the  mother,  or  by  either  parent, 
if  the  other  be  dead  or  incapable  of  consent. 

Second.     If  the  child  be  illegitimate,  by  the  mother. 

Sec.  415.  No  person,  whether  a  parent  or  otherwise, 
has  any  power  as  guardian  of  property,  except  by  ap- 
pointment as  hereinafter  provided. 

Sec.  416.  A  guardian  of  the  person  or  property,  or 
both,  of  a  person  residing  in  this  territory,  who  is  a 
minor,  or  of  unsound  mind,  may  be  appointed  in  all 
cases  other  than  those  named  in  section  241,  by  the  pro- 
hate  court,  as  provided  in  the  Code  of  Civil  Procedure. 

Sec.  417.     A  guardian  of  the  property  within  this 
territory  of  a  person   not  residing  therein,   who  is  a 
minor,  or  of  unsound  mind,  may  be  appointed  by  the 
probate  court. 
44 
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Sec.  418.  In  all  ca^es  the  court  first  making  the  ap- 
pointment of  a  guardian  has  the  exclusive  jurisdiction 
to  control  him. 

Sec.  419.  In  awarding  the  custody  of  a  minor,  or 
in  appointing  a  general  guardian,  the  court  or  officer  is 
to  be  guided  by  (he  following  considerations: 

First.  By  what  appears  to  be  for  the  best  interest  of 
the  child  in  respect  to  its  temporal  and  its  mental  and 
moral  welfare;  and,  if  the  child  be  of  a  sufficient  age  to 
form  an  intelligent  preference,  the  court  may  consider 
that  preference  in  determining  the  question. 

Second,  As  between  parents  adversely  claiming  the 
custody  or  guardianship,  neither  parent  is  entitled  to  it 
as  of  right;  but,  other  things  being  equal,  if  the  child 
l>e  of  tender  years,  it  should  be  given  to  the  mother;  if 
it  be  of  an  age  to  require  education  and  preparation  for 
labor  or  business,  then  to  the  father. 

Third.  Of  two  persons  equally  entitled  to  the  cus- 
Uxly  in  other  respects,  preference  is  to  be  given  as  follows : 

1.  To  a  parent. 

2.  To  one  who  was  indicated  by  the  wishes  of  a  de- 
ceased parent. 

3.  To  one  who  already  stands  in  the  position  of  a 
trustee  of  a  fund  to  be  applied  to  the  child's  support. 

4.  To  a  relative. 

Sec.  420.  A  guardian  appointed  by  a  court  has 
power  over  the  person  and  property  of  the  ward,  unless 
otherwise  ordered. 

Sec.  421.  A  guardian  of  the  person  is  cha]^;ed  with 
the  custody  of  the  ward,  and  must  look  to  his  support, 
health,  and  education.  He  may  fix  the  residence  of  the 
ward  at  any  place  in  this  territory,  but  not  elsewhere, 
without  permission  of  the  court. 

Sec.  422.  A  guardian  of  the  property  must  keep 
safely  the  property  of  his  ward.  He  must  not  permit 
any  unnecessary  waste  or  destruction  of  the  real  property, 
nor  make  any  sale  of  such  property  without  the  order  of 
the  probate  court,  but  must,  so  far  as  it  is  in  his  power, 
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mAmtain  the  same,  with  its  buildings  and  appurtenances, 
ontof  the  income  or  other  property  of  the  estate,  and 
deliver  it  to  the  ward  at  the  close  of  his  guardianship,  in 
Osgood  condition  as  he  received  it. 

8ec.  423.    The  relation  of  guardian  and  ward  is  con- 
ndential,  and  is  subject  to  trusts  at  common  law. 

Sbc.  424.     In  the  management  and  disposition  of  the 

P^Q  or  property  committed  to  him,  a  guardian  may  be 

'^P^^ated  and  controlled  by  the  court. 

Sbc.  425.    On  the  death  of  one  of  two  or  more  joint 

P^^^^ians,  the  power  continues  to  the  survivor,  until  a 

TOrthet  appointment  is  made  by  the  court. 

°^.  426.    A  guardian  may  be  removed  by  the  pro- 
^  court  for  any  of  the  following  causes: 
^^    For  abuse  of  his  trust 
Seemd.    For  continued  failure  to  perform  its  duties. 
TIMI,    For  incapacity  to  perform  its  duties. 
Fourth,    For  gross  immorality. 
fifth.    For  having  an  interest  adverse  to  the  faithful 
performance  of  his  duties. 
Sixth,    For  removal  from  the  territory. 
Seventh,    In  the  case  of  a  guardian  of  the  property, 
for  insolvency;  or, 

Eighth,    When  it  is  no  longer  proper  that  the  ward 
should  be  under  guardianship. 

Sfic.  427.    The  power  of  a  guardian  appointed  by  a 
psunent  is  superseded : 

FinL    By  his  removal,  as  provided  by  the  preceding 
section; 

Second,    By  a  solenmized  marriage  of  the  ward ;  or. 
Third,    By  the  ward's  attaining  majority. 
Sbc.  428.    The  power  of  a  guardian  appointed  by  a 
court  is  suspended  only : 

-Rrrf.    By  order  of  the  court;  or, 
SeccfiuL    If  the  appointment  was  made  solely  because 
<*f  the  ward's  minority,  by  his  attaining  majority;  or. 

Third,    The  guardianship  over  the  ward,  by  the  mar- 
riage of  the  ward. 
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Sec.  429.  After  a  ward  has  oome  to  his  majority  he 
may  settle  ac(X)unts  with  his  guardian,  and  give  him  a 
release,  which  is  valid  if  obtained  fairly  and  without  un- 
due influence. 

Sec.  430.  A  guardian  ap|K)inted  by  the  court  is  not 
entitled  to  his  discharge  until  one  year  afler  the  ward's 
majority. 

Sec.  431.  Any  ward  of  unsound  mind  may  be  placed 
in  an  asylum  for  such  jierson,  uj)on  the  order  of  the  pro- 
bate judge  of  the  county  in  which  he  resides,  as  follows: 

Fird.  The  judge  must  be  satisfied  by  the  oath  of  two 
reputable  physicians  that  such  person  is  of  unsound 
mind  and  unfit  to  be  at  large. 

Second.  Before  granting  the  order  the  judge  must 
examine  the  person  himself;  or,  if  that?  is  impracticable, 
cause  him  to  be  examined  by  an  impartial  person. 

Third.  After  the  order  is  granted,  the  person  alleged 
to  be  of  unsound  mind,  his  or  her  husband  or  wife,  or  rel- 
ative to  the  third  degree,  may  demand  an  investigation 
before  a  jury,  which  must  be  conducted  in  all  respects  as 
under  an  inquisition  of  lunacy. 

When  an  infant  is  a  party  he  must  appear  either  by 
his  general  guardian,  if  he  have  one,  or  by  a  guardian 
appointed  by  the  justice,  as  follows: 

Mrd.  If  the  infant  be  plicintiif,  the  appointment 
must  be  made  before  the  summons  is  issued,  upon  the 
application  of  the  infant,  if  he  be  of  the  ^e  of  fourteen 
years;  if  under  that  age^  upon  the  applicatien  of  a  rela- 
tive or  friend. 

Second.  If  the  infant  be  defendant,  the  guardian  must 
be  appointed  at  the  time  the  summons  is  returned,  or 
before  the  answer.  It  is  the  right  of  the  infant  to  nom- 
inate his  own  guardian,  if  the  infant  be  over  fourteen 
years  of  age;  otherwise  the  justice  must  make  the  ap- 
pointment. 
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CHAPTER   XVI. — Execution   and   Revckution   op  Wills. 

Sec.  432.  Every  person  over  the  age  of  eighteen 
years,  of  soond  mind,  may,  by  last  will,  dispose  of  all 
his  estate,  real  and  personal,  and  such  estate  not  disposed  make  wm 
of  by  will  is  subject  to  succession,  as  provided  for  by  may  be  de- 
Chapter  XIX.  of  this  Act,  as  the  estate  of  an  intestate, 
being  chargeable  in  both  cases  with  the  payment  of  all 
the  decedent's  debts,  as  provided  in  this  act. 

Sec.  433.    A  person  havine  an  insane  delusion  is  in-    J?i»o,t°cai»- 

*  ^  ®  ble  of  making 

competent  to  make  a  will.  ^^' 

Sec.  434.    A  will  or  part  of  a  will,  procured  to  be    wm   denied 

probate. 

made  by  duress,  menace,  fraud,  or  undue  influence,  may 

be  denied  probate;  and  a  revocation,  procured  by  the    tion  declared 

same  means,  may  be  declared  void. 

Sec.  435.    A  married  woman  may  dispose  of  all  her    what  mar- 
separate  estate  by  will,  without  the  consent  of  her  hus-    may  devii«^ 
band,  and  may  alter  or  revoke  the  will  in  like  manner 
as  if  she  were  single.     Her  will  must  be  executed  and   how  proved. 
proved  in  like  manner  as  other  wills. 

Sec.  436.    Every  estate  and  interest  in  real  or  per- 
sonal property  to  which  heirs,  husband,  widow,  or  next   SspmST^o? 
of  kin  might  succeed,  may  be  disposed  of  by  will  ex-    ^'  ^^  ^^^ 
oept  as  otherwise  provided  in  sections  — . 

S£C.  437.  A  testamentary  disposition  may  be  made 
to  any  person  capable  by  law  of  taking  the  property  so 
disposed  of,  except  corpotations  other  than  those  formed  who  m  a  v 
for  scientific,  literary,  or  solely  educational  purposes, 
cannot  take  under  a  will,  unless  expressly  authorized  by 
statute. 

Sec.  438.  Every  will,  other  than  a  nuncupative 
will,  must  be  in  writing;  and  every  will,  other  than  an 
olographic  will  and  a  nuncupative  will,  must  be  executed 
and  attested,  as  follows: 

FtrsL     It  must  be  subscribed  at  the  end  thereof,  by    attestafion^of 

wills 

the  testator  himself,  or  some  person  in  his  presence,  and, 
bj  his  direction,  must  subscribe  his  name  thereto; 

Second.  The  subscribtion  must  be  made  in  the  pres- 
ence of  each  of  the  attesting  witnesses,  or  be  acknowl- 
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edged  by  the  testator  to  them,  to  have  been  made  by  him 
or  by  his  authority ; 

Third.  The  testator  must«  at  the  time  of  subscribing 
or  acknowledging  the  same,  declare  to  the  attesting  witr 
nessi^  that  the  instrument  is  his  will ;  and, 

Fourth,  There  must  be  two  attesting  witnesses,  each 
of  whom  miLst  sign  his  name  as  a  witness  at  the  end  of 
the  will,  at  the  testator's  request  and  in  his  presence. 

Sec.  439.  An  olographic  will  is  one  that  is  entirely 
written,  dated  and  signed  by  the  hand  of  the  testator 
hiuLself ;  it  is  subject  to  no  other  form,  and  may  be  made 
in  or  out  of  this  territory,  and  need  not  be  witnessed. 

Sec.  440.  A  witness  to  a  written  will  must  write, 
with  his  name,  his  place  of  residence;  and  a  person  who 
subscribes  the  testator's  name,  by  hi^  direction,  must 
write  his  own  name  as  a  witness  to  the  will.  But  a  vio- 
lation of  this  section  does  not  affect  the  validity  of  the 
will. 

Sec.  441.  A  conjoint  or  mutual  will  is  valid,  but  it 
may  be  revoked  by  any  of  the  testators,  in  like  manner 
with  anv  other  will. 

Sec.  442.  If  the  sul^scribing  witnesses  to  a  will  are 
competent  at  the  time  of  attesting  its  execution,  their 
subsequent  incompetency,  from  whatever  cause  it  may 
arise,  does  not  prevent  the  probate  and  allowance  of  the 
will,  if  it  is  otherwise  satisfactorily  provided. 

Sec.  443.  A  will,  the  validity  of  which  is  made  by 
its  own  terms  conditional,  may  be  denied  probate,  aooord- 
ing  to  the  event,  with  reference  to  the  conditions. 

Sec.  444.  All  beneficial  devises,  l^acies,  and  gifts 
whatever,  made  or  given  in  any  will  to  a  subscribing 
witness  thereto,  are  void,  unless  there  are  two  other  com- 
petent subscribing  witnesses  to  the  same,  but  a  mere 
charge  on  the  estate  of  a  testator  for  the  payment  of  debts 
does  not  prevent  his  creditors  from  being  competent  wit- 
nesses to  his  will. 

Sec.  445.  If  a  witness,  to  whom  any  beneficial  de- 
vise, legacy,  or  gift;,  void  by  the  preceding  section,  is 
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made,  woald  have  been  entitled  to  any  share  of  the  es- 
tate of  the  testator,  in  case  the  will  should  not  be  estab- 
lished, he  succeeds  to  so  much  of  the  share  as  would  be 
distributed  to  him,  not  exceeding  the  devise  or  Ixjquest 
made  to  him  in  the  will,  and  he  may  recover  the  same 
of  the  other  devisees  or  legatees  named  in  the  will,  in 
proportion  to  and  out  of  the  parts  devised  or  bequeathed 
to  them.  * 

Sec.  446.  A  will  of  real  or  personal  property,  or 
'x)th,  or  a  revocation  thereof,  made  out  of  this  territory 
"7  a  person  not  having  his  domicile  in  this  territory,  is 
as  valid  when  executed  according  to  the  law  of  the  place 
m  which  the  same  was  made,  or  in  which  the  testator 
^^^  at  the  time  domiciled,  as  if  it  were  made  in  this  ter- 
ntory,  and  according  to  the  provisions  of  this  chapter. 

8bc.  447.  Whenever  a  will  or  a  revocation  thereof 
18  duly  executed  according  to  the  law  of  the  place  in 
which  the  same  was  made,  or  in  which  the  testator  was  at 
the  time  domiciled,  the  same  is  regulated,  as  to  the  valid- 
ity of  its  execution,  by  the  law  of  such  place,  notwith- 
standing the  testator  subsequently  changed  his  domicile 
to  a  place  by  the  law  of  which  such  will  would  be  void. 

Sec.  448.  The  execution  of  a  codicil  referring  to  a 
previous  will,  has  the  effect  to  republish  the  will,  as 
modified  by  the  codicil. 

Sec.  449.  A  nuncupative  will  is  not  required  to  be 
in  writing,  nor  to  be  declared  or  attested  with  any  form- 
alities. 

Sec.  450.  To  make  a  nuncupative  will  valid,  and  to 
entitle  it  to  be  admitted  to  probate,  the  following  re- 
quisites must  be  observed : 

FirsL  The  estate  bequeathed  must  not  exceed  in  value 
the  sum  of  one  thousand  dollars. 

Second,  It  must  be  proved  by  two  witnesses  who 
^cre  present  at  the  making  thereof,  one  of  whom  was 
Sfiked  by  the  testator  at  the  time,  to  bear  witness  that  such 
^  his  will,  or  to  that  effect. 

Third.    The  decedent  must,  at  the  time,  have  been  in 
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mains  effectual  so  far  as  consistent  with  the  provisions  of 
the  suhsequent  will. 

Sec.  457.  If,  after  making  a  will,  the  testator  duly 
niakes  and  executes  a  second  will,  the  destruction,  can- 
cellation, or  revocation  of  such  second  will  does  not  re- 
vive the  first  will,  unless  it  appears  by  the  terms  of  such 
revocation  that  it  was  the  intention  to  revive  and  give 
efect  to  the  first  will,  or,  unless,  after  such  destruction, 
cancellation,  or  revocation,  the  first  will  is  duly  re-pub- 
lished. 

Sec.  458.  If,  after  having  made  a  will,  the  testator 
ouurries  and  has  issue  of  such  marriage,  born  either  in 
luB  lifetime  or  after  his  death,  and  the  wife  or  issue  sur- 
vives him,  the  will  is  revoked,  unless  provisions  have 
wen  made  for  such  issue  by  some  settlement,  or,  unless 
^  issue  is  provided  for  in  the  will,  or  in  such  way 
Dientioned  therein  as  to  show  an  intention  not  to  make 
such  provision;  and  no  other  evidence  to  rebut  the  pre- 
^^ption  of  such  revocation  can  be  received. 

Sec.  469.  If,  after  making  a  will,  the  testator  mar- 
^^  and  the  wife  survives  the  testator,  the  will  is  re- 
voked, miless  provision  has  been  made  for  her  by  mar- 
f^  contract,  or,  unless  she  is  provided  in  the  will,  or 
^  such  way  mentioned  therein,  as  to  show  an  intention 
oot  to  make  such  provision;  and  no  other  e\ndence  to 
^hut  the  presumption  of  revocation  must  be  received. 
Sec.  460.  A  will  executed  by  an  unmarried  woman 
^  revoked  by  her  subsequent  marriage,  and  is  not  re- 
eved by  the  death  of  her  husband. 

Sfic.  461.     An  agreement  made  by  a  testator  for  the 
*ue  or  transfer  of  property  disposed  of  by  a  will  pre- 
viously made,  does  not  revoke  such  disposal,  but  the  prop- 
erty passes  by  the  will,  subject  to  the  same  remedies  on 
the  testator's  agreement  for  a  specific  performance,  or 
otherwise,  against  the  devnsees  or  l^atees,  as  might  be 
had  against  the  testator's  successors,  if  the  same  had 
PBSsed  by  sooeesBion. 
Sbc.  462.     A  charge  of  incumbrance  upon  any  estate 
45 
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for  the  purpoae  of  securing  payment  of  money,  or  the 
performance  of  any  covenant  or  agreement,  is  not  a  re- 
vocation of  any  will  relating  to  the  same  estate  which 
was  previously  executed;  but  the  devise  and  legacies 
therein  contained  must  pass,  subject  to  such  charge  or 
incumbrance. 

Sec.  463.  A  conveyance,  settlement,  or  other  act  of 
a  testator  by  which  his  interest  in  a  thing  previously  dis- 
posed of  by  his  will  is  altered,  but  not  wholly  divested, 
is  not  a  revocation;  but  the  will  passes  the  property 
which  would  otherwise  devolve  by  succession. 

Sec.  464.  If  the  instrument  by  which  an  alteration 
Ls  made  of  the  testator's  interest  in  a  thing  previously 
disposed  of  by  his  will,  expresses  his  intent  that  it  shall 
be  a  revocation,  or  if  it  contains  provisions  wholly  incon- 
sistent with  the  terms  and  nature  of  the  testamentary 
disposition,  it  operates  as  a  revocation  thereof,  unless 
such  inconsistent  provisions  depend  on  a  condition  or  con- 
tingency by  reason  of  which  they  do  not  take  effect 

Sec.  466.  The  revocation  of  a  will  revokes  all  its 
codicils. 

Sec.  466.  Whenever  a  testator  has  a  child^bom  after 
the  making  of  his  will,  either  in  his  lifetime  or  after  his 
death,  and  dies  leaving  such  child  unprovided  for  by 
any  settlement,  and  neither  provided  for,  nor  in  any  way 
mentioned  in  his  will,  the  child  succeeds  to  the  same  por- 
tion of  the  testator's  real  and  personal  property  that  he 
would  have  succeeded  to  if  the  testator  had  died  intestate. 

Sec.  467.  When  a  testator  omits  to  provide  in  his 
will  for  any  of  his  children,  or  for  the  issue  of  any  de- 
ceased child,  unless  it  appears  that  such  omission  was 
intentional,  such  child,  or  the  issue  of  such  child,  must 
have  the  same  share  in  the  estate  of  the  testator  as  if  he 
had  died  intestate,  and  succeeds  thereto  as  provided  in 
the  preceding  section. 

Sec.  468.  When  any  share  of  the  estate  of  a  testator 
is  assigned  to  a  child  born  aftier  the  making  of  a  will, 
or  to  a  child  or  to  the  issue  of  a  child  omitted  in  the  will, 
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as  hereinbefore  mentioned,  the  same  most  first  be  taken 
from  the  estate  not  disposed  of  by  the  will,  if  any ;  if 
that  is  not  sufficient,  so  much  as  may  be  neoessary  must 
be  taken  from  all  the  devisees  or  legatees  in  proportion 
to  the  value  they  may  respectively  receive  under  the  will, 
unless  the  obvious  intention  of  the  testator  in  relation  to 
some  specific  devise  or  bequest,  or  other  provision  in  the 
will  would  thereby  be  defeated ;  in  such  case  such  specific 
devise,  I^acy,  or  provision  may  be  exempted  from  such 
apportionment,  and  a  different  apportionment,  consistent 
with  the  intention  of  the  testator,  may  be  adopted. 

Sec.  469.  If  such  children  or  their  descendants  so 
unprovided  for  had  an  equal  proportion  of  the  testator's 
estate  bestowed  on  them  in  the  testator's  lifetime  by  way 
of  advancement,  they  take  nothing  in  virtue  of  the  pro- 
visions of  the  three  preceding  sections. 

Sec,  470.  When  any  estate  is  devised  to  any  child  or 
other  relation  of  the  testator,  and  the  devisee  dies  before 
the  testator,  leaving  lineal  descendants,  such  descendants 
take  the  estate  so  given  by  the  will,  in  the  same  manner 
as  the  devisee  would  have  done  had  he  survived  the  tes- 
tator. 

Sec.  471.  Every  devise  of  land  in  any  will  conveys 
all  the'  estate  of  the  devisor  therein,  which  he  could  law- 
fully devise,  unless  it  clearly  appears  by  the  will  that  he 
intended  to  convey  a  less  estate. 

Sec.  472.  Any  estate,  right,  or  interest  in  lands  ac- 
quired by  the  testator  after  the  making  of  his  will, 
passes  thereby,  and  in  like  manner  as  if  title  thereto  was 
vested  in  him  at  the  time  of  making  the  will,  unless  the 
contrary  manifestly  appears  by  the  will  to  have  been  the 
intention  of  the  testator.  Every  will  made  in  express 
terms  devising,  or  in  any  other  terms  denoting  the  intent 
rf  the  testator  to  devise  all  the  real  estate  of  such  testa- 
tor, passes  all  the  real  estate  which  such  testator  was  en- 
titled to  devise  at  the  time  of  his  decease. 

Sbc.  473.  No  estate,  real  or  personal,  shall  be  be- 
qneathed  or  devised  to  any  charitable  or  benevolent  so- 
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ciety  or  corporation,  or  to  any  person  or  persons  in  trust 
for  charitable  uses,  except  the  same  be  done  by  will,  duly 
executed  at  least  thirty  days  before  the  decease  of  the 
testator;  and  if  so  made,  at  least  thirty  days  prior  to  such 
death,  such  devise  or  legacy,  and  each  of  them,  shall  be 
valid :  Provided,  That  no  such  devises  or  bequests  shall 
devise  to  cor-  collcctivcly  cxcced  ouc-third  of  the  estate  of  the  testator, 
charitable  so-  leaving  legal  heirs,  and  in  such  case  a  j)ro  rata  deduction 
from  such  devises  or  bequests  shall  be  made  so  as  to  reduce 
the  aggr^ate  thereof  to  one-third  of  such  estate;  and  all 
dispositions  of  property  made  contrary  hereto  shall  be 
void,  and  go  to  the  residuary  legatee  or  devisee,  next  of 
kin,  or  heirs,  according  to  law. 

CHAPTER  XVII. — Interpretation  of  Wills  and  Effect  of 

Various  Provisions. 

Sec.  474.  A  will  is  to  be  construed  according  to  the 
^    ___  ,       intention  of  the  testator.    When  his  intention  cannot  have 

Construction 

of  wiu.  effect  to  its  full  extent,  it  must  have  effect  as  far  as  pos- 

sible. 

Sec.  475.     In  case  of  uncertainty  arising  upon  the 
In  case  of   f^^uje  of  a  wiU  Bs  to  the  application  of  any  of  its  provis- 
o°^w«i/ how    ions,  the  testator's  intention  is  to  be  ascertained  from  the 
tesSor  to  be    words  of  the  will,  taking  into  view  the  circumstances 
under  which  it  was  made,  exclusive  of  his  oral  declara- 
tions. 

Sec.  476.  In  interpreting  a  mil,  subject  to  the  law 
Rules  for  in-  of  this  territory,  the  rules  prescribed  by  the  following 
of  wui.  sections  of  this  chapter  are  to  be  observed,  unless  an  in- 

tention to  the  contrary  clearly  appears. 

If  several  tes-  ^^^'  "^^^^  Several  testamentary  instruments,  executed 
rtru^me'n t^'  ^7  ^^^  samc  tcstator,  are  to  be  taken  and  construed  to- 
edto^me™     gether  as  one  instrument. 

Sec.  478.  All  the  parts  of  a  will  are  to  be  construed 
a  whole.  in  relation  to  each  other,  and  so  as,  if  possible,  to  form  one 

Conflicting       consistent  whole ;  but  where  several  parts  are  absolutely 
irreconcilable  the  latter  must  prevail. 
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Sec.  479.     A  clear  and  distinct  devise  or  bequest  can- 
not be  affected  by  any  reasons  assigned  therefor,  or  by 
any  other  words  not  equally  clear  and  distict,  or  by  in-   Sv  other^SS 
ference  or  argument  from  other  parts  of  the  will,  or  by    <^*^*^*- 
an  inaccurate  recital  of,  or  reference  to,  its  contents  in 
another  part  of  the  will. 

Sec.  480.     Where  the  meaning  of  any  part  of  a  will 
is  ambiguous  or  doubtful,  it  may  be  explained  by  any    ofambiguo^ 
reference  thereto,  or  recital  thereof,  in  another  part  of 
the  will. 

Sec.  481.     The  words  of  a  will  are  to  be  taken  in 
their  ordinary  and  grammatical  sense,  unless  a  clear  in-    !!?h^  take?, 
tention  to  use  them  in  another  sense  can  be  collected,  and 
that  other  can  be  ascertained. 

Sec.  482.     The  words  of  a  will  are  to  receive  an  in- 
terpretation which  will  give  to  every  expression  some  ef-   JiJn^/'^JJJJ;' 
feet,  rather  than  one  which  will  render  any  of  the  ex- 
pressions inoperative. 

Sec.  483.  Of  two  modes  of  interpreting  a  will,  that  f^^^  ^^ 
is  to  be  preferred  which  will  prevent  a  total  intestacy.       SrpretaUon!' 

Sec.  484.  Technical  words  in  a  will  are  to  be  taken  Technical 
in  their  technical  sense,  unless  the  context  clearly  indi-  teke?.""^°^ 
cates  a  contrary  intention. 

Sec.  485.  Technical  words  are  not  necessary  to  give  Technical 
effect  to  any  species  of  disposition  by  a  will.  necessary. 

Sec.  486.     The  term  "  heirs,"  or  other  words  of  in-    ^  ^     , 

.  ^  '  ^        Interest  pass- 

hentance,  are  not  requisite  to  devise  a  fee,  and  a  devise  ^  ^^pj2** 

of  real  property  passes  all  the  estate  of  the  testator,  un-  ^^• 
less  otherwise  limited. 

Sec.  487.     Real  or  personal  property  embraced  in  a  when  real 

*  .  .  ,  ^^^  personal 

power  to  devise,  passes  by  a  will  purporting  to  devise  all    ^^s^aVs^b  ^ 
the  real  or  personal  property  of  the  testator.  ^^'• 

Sec.  488.    A  devise  or  bequest  of  all  the  testator's 
Jf^  or  personal  property,  in  express  terms  or  in  any    when  devise 
other  terms  denoting  his  intent  to  dispose  of  all  his  real    p'aVses^aii 
or  personal   property,   passes  all  the   real   or  personal    ^HSr!^  ^^ 
property  which  he  was  entitled  to  dispose  of  by  will  at  the 
tune  of  his  death. 
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Sec.  489.  A  devise  of  residue  of  the  testator's  real 
property  passes  all  the  real  property  which  he  was  entitled 
to  devise  at  the  time  of  his  death,  not  otherwise  effectu- 
ally devised  by  his  will. 

Sec.  490.  A  bequest  of  the  residue  of  the  testator's 
personal  property  passes  all  the  personal  property  which 
he  was  entitied  to  bequeath  at  the  time  of  his  death,  not 
otherwise  effectually  bequeathed  by  his  will. 

Sec.  491 .  A  testamentary  disposition  to  "  heirs,"  relsr 
tives,  nearest  relations,  "representatives,"  l^al  repre- 
sentatives, or  personal  representatives,  or  family,  issue, 
descendants,  nearest  or  next  of  kin,  of  any  person  with- 
out other  words  of  qualification,  and  when  the  terms 
are  used  as  words  of  donation  and  not  of  limitation,  vests 
the  property  in  those  who  would  be  entitled  to  succeed 
to  the  property  of  such  persons  according  to  the  provis- 
ions of  the  title  on  successions  in  this  code. 

Sec.  492.  The  terms  mentioned  in  the  last  section 
are  used  as  words  of  donation  and  not  of  limitation,  when 
the  property  is  given  to  the  person  so  designated,  directly, 
and  not  as  a  qualification  of  an  estate  given  to  the  ances- 
tor of  such  person. 

Sec.  493.  Words  in  a  will  referring  to  death  or 
survivorship  simply  relate  to  the  time  of  the  testator's 
death,  unless  possession  is  actually  postponed,  when  they 
must  be  referred  to  the  time  of  possession. 

Sec.  494.  A  testamentary  disposition  to  a  class  in- 
cludes every  person  answering  the  description  at  the  tes- 
tator's death;  but  when  the  possession  is  postponed  to 
a  future  period  it  includes  also  all  persons  coming  within 
the  description  before  the  time  to  which  possession  is 
postponed. 

Sec.  495.  When  a  will  directs  the  conversion  of  real 
property  into  money,  such  property  and  all  its  proceeds 
must  be  deemed  personal  property  from  the  time  of  the 
testator's  death. 

Sec.   496.     A  child  conceived  before  but  not  bom 
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until  after  a  testator's  death  or  any  other  period  when  a 
disposition  to  a  class  vests  in  right  or  possession,  takes, 
if  answering  to  the  description  of  the  class. 

Sec.  497.  When  applying  a  will  it  is  found  that  there 
is  an  imperfect  description,  or  that  no  person  or  property 
exactly  answers  the  description,  mistakes  and  omissions 
must  be  corrected,  if  the  error  appears  from  the  context 
of  the  will,  or  from  extrinsic  evidence;  but  evidence  of 
the  declarations  of  a  testator  as  to  his  intention  cannot 
be  reeceived. 

Sec.  498.  Testamentary  dispositions,  including  de- 
vises and  bequests  to  a  person  on  attaining  majority,  are 
presomed  to  vest  at  the  testator's  death. 

Sec.  499.  A  testamentary  disposition  when  vested, 
cannot  be  divested  unless  upon  the  occurrence  of  the 
precise  contingency  prescribed  by  the  testator  for  that 
purpose. 

Sec.  500.  If  a  devisee  or  legatee  dies  during  the 
lifetime  of  the  testator,  the  testamentary  disposition  to 
him  fails,  unless  an  intention  appears  to  substitute  some 
other  in  his  place,  except  as  provided  in  section  — . 

Sec.  501.  The  death'  of  a  devisee  or  legatee  of  a  lim- 
ited interest,  before  the  testator's  death,  does  not  defeat 
the  interests  of  persons  in  remainder,  who  survive  the 
testator. 

Sec.  502.  A  conditional  disposition  is  one  which 
depends  upon  the  occurrence  of  some  uncertain  event  by 
which  it  is  either  to  take  effect  or  be  defeated. 

Sec.  503.  A  condition  precedent  in  a  will  is  one 
which  is  required  to  be  fulfilled  before  a  particular  dis- 
position takes  effect. 

Sec.  504.  When  a  testamentary  disposition  is  made 
upon  a  condition  precedent,  nothing  vests  until  the  con- 
dition is  fulfilled,  except  when  such  fulfillment  is  im- 
possible, in  which  case  the  disposition  vests,  unless  the 
condition  was  the  sole  motive  thereof,  and  the  impossi- 
bility was  unknown  to  the  testator,  or  arose  from  an  un- 
aivoidable  event  subsequent  to  the  execution  of  the  will« 
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ScE.  505.  A  condition  precedent  in  a  will  is  to  be 
deemed  performed  when  the  testator's  intention  has  been 
substantially^  though  not  literally,  complied  with. 

Sec.  506.  A  condition  subsequent  is  when  an  estate 
or  interest  is  so  given  as  to  vest  immediately,  subject 
only  to  be  divested  by  some  subsequent  act  or  event. 

Sec.  507.  A  devise  or  legacy  given  to  more  than  one 
person  vests  in  them  as  owners  in  common. 

Sec.  508.  Advancements  or  gifts  are  not  to  be  taken 
as  redemptions  of  general  legacies,  unless  such  intention 
is  expressed  by  the  testator,  in  writing. 


Of  legacies. 


CHAPTER  XVIII.— General  Provisions. 

Sec.  509.  Legacies  are  distinguished  and  designated 
according  to  their  nature,  as  follows: 

First.  A  legacy  of  a  specific  thing,  specified  and  dis- 
tinguished from  all  others  of  the  same  kind  belonging 
to  the  testator,  is  specific ;  if  such  legacy  fails,  resort  can- 
not be  had  to  the  other  property  of  the  testator. 

Second.  A  legacy  is  demonstrative  when  the  particu- 
lar fund  or  personal  property  is  pointed  out  from  which 
it  is  to  be  taken  or  paid ;  if  such  fund  or  property  fails, 
in  whole  in  part,  resort  may  be  had  to  the  general  assets, 
as  in  case  of  a  general  legacy. 

Third.  An  annuity  is  a  bequest  of  certain  specific 
sums  periodically ;  if  the  fund  or  property  out  of  which 
they  are  payable  fails,  resort  may  be  had  to  the  general 
assets,  as  in  a  case  of  general  legacy. 

Fourth.  A  residuary  legacy  embraces  only  that  which 
legacy,    remains  after  all  the  bequests  of  the  will  are  discharged. 

fifth.     All  other  legacies  are  general  legacies. 

Sec.  610.     When  a  person  dies  intestate,  all  his  proj)- 
Liabuiiy   of    erty,  real  and  personal,  without  any  distinction  between 

Eroperty     of,.,  ,,         .i,  />i.ii 

atestate  for  them,  IS  chargeable  with  the  payment  of  his  debts,  ex- 
cept as  otherwise  provided  in  this  code  and  the  code  of 
civil  procedure. 


Annuities. 


Beslduary 
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Sec.  51 1 .  The  property  of  a  testator,  except  as  other- 
wise specially  provided  for  in  this  code  and  the  code  of 
dvil  procedure,  must  be  resorted  to  for  the  payment  of 
debts,  in  the  following  order: 

Urd,  The  property  which  is  expressly  appropriated 
by  the  will  for  the  payment  of  the  debts;  Order   in 

Second.     Property  not  disposed  of  by  the  will ;  S^^f  g^. 

Third,    Property  which  is  devised  or  bequeathed  to   tSke?Spay 
a  residuary  legatee ;  ^''^^' 

Fowih.  Property  which  is  not  specifically  devised  or 
bequeathed;  and 

fifth.    All  other  property  ratably. 

Before  any  debts  are  paid  the  expenses  of  the  admin- 
istration and  the  allowance  to  the  family  must  be  paid  or 
provided  for. 

Sec.  512.  The  property  of  a  testator,  except  as  other- 
wise specially  provided  in  this  code  and  the  code  of  civil 
procedure,  must  be  resorted  to  for  the  payment  of  legar 
cies,  in  the  following  order:  Order    in 

fird.  The  property  which  is  expressly  appropriated  ^^f  ^JJ: 
by  the  will  for  the  payment  of  the  l^acies.  {Skra^S  w 

Second.    Property  not  disposed  of  by  the  will.  legacies 

Third.  Property  which  is  devised  or  bequeathed  to 
a  residuary  legatee. 

F<mrth.  Property  which  is  not  specifically  ilevised  or 
•bequeathed. 

Sec.  513.  L^;acie8  to  husband,  widow,  or  kindred  of  when  lesa- 
any  class,  are  chargeable  only  after  l^acies  to  persons  dred  charge- 
not  related  to  the  testator. 

Sec.  514.     Abatement  takes  place  in  any  class  only  as   Abat  e  m  e  n  t 
between  legacies  of  that  class,  unless  a  different  intention   ^^®®°  ^®**" 
ifi  expressed  in  the  will. 
Sec.  615.     In  a  specified  devise  or  lesscy,  the  title 

,  .  o     .^  /  ^  Title  by  spe- 

IwsBes  by  the  will;  but  possession  can  only  be  obtained    dflc devise, 
from  the  personal  representative,  and  he  may  be  author- 
>^  by  the  judge  of  the  probate  court  to  sell  the  prop-    p^g^^g^    _ 
erty  devised  and  bequeathed  in  the  cases  herein  provided.  ^^"^  obtained. 
8bc.  616.     The  rights  of  a  purchaser  or  incumbrancer 
46 
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of  real  property,  in  good  faith,  and  for  value,  derived 
from  any  person  claiming  the  same  by  succession,  are  not 
impaired  by  any  devise  made  by  the  decedent  from  whom 
succession  is  claimed,  unless  the  instrument  containing 
such  devise  is  duly  proved  as  a  will,  and  recorded  in  the 
oflBce  of  the  clerk  of  the  probate  court  having  jurisdic- 
tion thereof,  or  unless  written  notice  of  such  devise  is 
filed  w^ith  the  clerk  of  the  county  where  the  real  prop- 
erty is  situated,  within  four  years  after  the  devisor's 
death. 

Sec.  517.  Where  sj>ecific  legacies  are  for  life  only,  tlie 
first  legatee  miiat  sign  and  deliver  to  the  second  l^tee, 
or,  if  there  is  none,  to  the  personal  represenative,  an  in- 
ventory of  the  property,  expressing  that  the  same  is  in 
his  custody  for  life  only,  and  that  on  his  decease  it  is  to 
be  delivered  and  to  remain  to  the  use  and  for  the  benefit 
of  the  second  legatee,  or  to  the  personal  representative, 
as  the  case  may  be. 

Sec.  518.  In  case  of  a  bequest  of  the  interest  or  in- 
come of  a  certain  sum  or  fund,  the  income  accrues  from 
the  testator^s  death. 

Sec.  519.  A  legacy  or  a  gift  in  contemplation,  fear, 
or  peril  of  death,  may  be  satisfied  before  death. 

Sec.  520.  Legacies  are  due  and  deliverable  at  tlie 
expiration  of  one  year  after  the  testator's  death;  annui- 
ties commence  at  the  testator's  decease. 

Sec.  521.  Legacies  bear  interest  from  the  time  w^hen 
they  are  due  and  payable;  except  that  legacies  for  main- 
tenance, or  to  the  testator's  widow^,  bear  interest  from  the 
testator's  decease. 

Sec.  522.  The  four  preceding  sections  are  in  all  cases 
to  be  controlled  by  the  testator's  express  intention. 

Sec.  523.  When  it  appears  by  the  terms  of  a  will 
that  it  was  the  intention  of  the  testator  to  commit  the 
execution  thereof,  and  the  administration  of  his  estate  to 
any  person  as  executor,  such  person,  although  not  named 
executor,  is  entitled  to  letters  testamentary,  in  like  man- 
ner as  if  he  had  been  named  executor. 
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Sec.  524.    An  authority  to  an  executor  to  appoint  an    Executor  not 

•^  ^^  toappointez- 

execator  is  void.  eculop. 

Sec.  625.    No  person  has  any  power  as  an  executor, , 

until  he  qualifies,  except  that  before  letters  have  been  ??^wutof 

issued  he  may  pay  funeral  charges  and  take  necessary  ^"^^^'^ 
measures  for  the  preservation  of  the  estate. 

Sec.  526.    The  provisions  of  this  title  in  relation  to  provisions 

the  revocation  of  wills  apply  to  all  wills  made  by  any  ^y^ca^fin  of 

testator  living  at  the  expiration  of  one  year  from  the  ^^^'• 
time  it  takes  effect. 

Sec.  527.    The  provisions  of  this  title  do  not  impair  this  utie  not 

to  affbct  wills 

the  validity  of  the  execution  of  any  will  made  before  it   made  before 

"^  '^  this  act  takes 

takes  effect,  or  effect  the  construction  of  any  such  will.  effoct« 

Sec.  528.    The  vaUdity  and  interpretation  of  wills,  £g%ro^ 

wherever  made,  are  governed,  when  relating  to  property  t^'^^st- 

within  this  territory,  by  the  law  of  this  territory.  same.  *^'  ^ 

Sec.  529.     Except  as  othenvise  provided,  the  validity  La^  govern- 

and  interpretation  of  wills  are  governed,  when  relating  £§onof wius 

to  real  property  within  this  territory,  by  the  law  of  this  "^rson^ai 

territory;  .when  relating  to  personal  property,  by  the  ^^^ 
law  of  the  testator's  domicile. 

Sec.  530.     Those  to  whom  property  is  given  by  will  Liability  o  f 

are  liable  for  the  obligations  of  the  testator  in  the  cases  j^^Snie^p 

and  to  the  extent  prescribed  by  the  code  of  civil  pro-  ^'^^^ 
cedure. 

CHAPTER  XIX.— SuocBssioNB. 

Sec.  531.    Succession  is  the  coming  in  of  another  to   Term   "suc- 
take  the  property  of  one  who  dies  without  disposinc^  of  fined. 

it  by  will. 

Sec.  532.     The  property,  both  real  and  personal,  of 

one  who  dies  without  disposing  of  it  by  will,  passes  to  the  ^  o  whom 

heirs  of  the  intestate,  subject  to  the  control  of  the  probate  P™te?t a \l 

court,  and  to  the  possession   of  any  adminiBtrator  ap-  p*"^- 
pointed  by  that  court  for  the  purposes  of  administration. 

Sec.  533.    The  personal  representative  of  the  dece-  ^erm   "  per- 

dent   within  the  meaning  of  that  phrase  as  used  in  the  ^^tiv^'de^ 

preceding  section,  is  the  duly  qualified  and  acting  execu-  ^^^^ 
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tor,  administrator,  or  administrator   with   the  will  an- 
;  nexed,  of  the  estate  of  the  decedent. 

I  Sec.  534.    When  any  person  having  title  to  any  e»- 

I  tate  not  otherwise  limited  by  marriage  contract,  dies 

j  D  i  stribation    without  disposine  of  the  estate  by  will,  it  is  succeeded  to 

>  ofpropeitjof  Mr         o  J  7 

\  *rfer**f  ■£>   *^^  vaxis^  be  distributed,  unless  otherwise  expressly  pro- 

oenion.  vided  in  this  code  and  the  code  of  civil  procedure,  sub- 

ject to  the  payment  of  his  debts,  in  the  following  man- 
t  ner: 

r 

i  Firti,     If  the  decedent  leave  a  surviving  husband  or 

\  wife,  and  only  one  child,  or  the  lawful  issue  of  one  child^ 

in  equal  shares  to  the  surviving  husband,  or  wife  and 
child,  or  issue  of  such  child.  If  the  decedent  leave  a 
surviving  husband  or  wife  and  more  than  one  child  liv- 
ing, or  one  child  living,  and  the  lawful  issue  of  one  or 
more  deceased  children,  one-third  to  the  husband  or  wife, 
and  the  remainder  in  equal  shares  to  his  children,  and 
to  the  lawful  issue  of  any  deceased  child,  by  right  of  his 
representation;  but  if  there  be  no  child  of  the  decedent 
living  at  his  death,  the  remainder  goes  to  all  his  lineal 
descendants ;  and  if  all  of  the  descendants  are  in  the  same 
degree  of  kindred  to  the  decedent,  they  share  equally, 
otherwise  they  take  according  to  the  right  of  representa- 
tion. If  the  decedent  leave  no  surviving  husband  or 
wife,  but  leave  issue,  the  whole  estate  goes  to  such  issue; 
and  if  such  issue  consists  of  more  than  one  child  living, 
or  one  child  living,  and  the  lawful  issue  of  one  or  more 
deceased  children,  then  the  estate  goes  in  equal  shares  to 
the  children  living,  or  to  the  child  living,  and  to  the  issue 
of  the  deceased  child  or  children  by  right  of  representa- 
tion. 

Second.  If  the  decedent  leave  no  issue,  then  the  es- 
tate goes  in  equal  shares  to  the  surviving  husband  or 
wife,  and  to  the  decedent's  father.  If  there  be  no  father, 
then  one-half  goes  in  equal  shares  to  the  brothers  and 
sisters  of  the  diecedent,  and  to  the  children  of  any  de- 
ceased brother  or  sister,  by  right  of  representation.  If 
he  leave  a  mother  also,  she  takes  an  equal  share  with 
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the  brothers  and  sisters.     If  the  decedent  leave  no  issue, 
nor  hnsband  nor  wife,  the  estate  must  go  to  his  father. 

Third.    If  there  be  no  issue,  nor  husband,  nor  wife, 
nor  &ther,  then  in  equal  shares  to  the  brothers  and  sis-   ?f  m^^^ 
ters  of  the  decedent,  and  to  the  children  of  any  deceased   ^er  of  nu> 
brother  or  sister,  by  right  of  representation.    If  a  mother 
sorvive,  she  takes  an  equal  share  with  the  brothers  and 
sisters. 

Fourth,  If  the  decedent  leave  no  issue,  nor  husband, 
nor  wife,  nor  father,  and  no  brother  nor  sister  is  living  at 
Ae  time  of  his  death,  the  estate  goes  to  his  mother,  to  the 
exclasion  of  the  issue,  if  any,  of  deceased  brothers  or 
sisters. 

Mfih,  If  the  decedent  leave  a  surviving  husband  or 
wife,  and  no  issue,  and  no  father,  nor  mother,  nor  brother, 
nor  sister,  the  whole  goes  to  the  surviving  husband  or 
wife. 

ISxih.  If  the  decedent  leave  no  issue,  nor  husband, 
nor  wife,  and  no  father,  nor  mother,  nor  brother,  nor 
sister,  the  estate  must  go  to  the  next  of  kin,  in  equal  de- 
gree, excepting  that  when  there  are  two  or  more  collat- 
eral kindred  in  equal  degree,  but  claiming  through  dif- 
erent  ancestors,  those  who  claimed  through  the  nearest 
ancestors  must  be  preferred  to  those  claiming  through 
an  ancestor  more  remote;  however, 

Seoenth.  If  the  decedent  leave  several  children,  or 
one  child  and  the  issue  of  one  or  more  children,  and  any 
SQch  surviving  child  dies  under  age,  and  not  having  been 
married,  all  the  estate  that  came  to  the  deceased  child  by 
inheritance  from  such  decedent  descends  in  equal  shares 
to  the  other  children  of  the  same  parent,  and  to  the  issue 
of  any  such  other  children  who  are  dead,  by  right  of 
representation. 

ISgkth,  If,  at  the  death  of  such  child  who  dies  under 
age,  not  having  been  married,  all  the  other  children  of 
hispaientBarealsodead,  and  any  of  them  have  left  issue, 
the  estate  that  came  to  such  child  by  inheritance  from 
his  parent,  descendff  to  the  issue  of  all  other  children  of 
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the  same  parent;  and  if  all  the  issue  are  in  the  same  de- 
gree of  kindred  to  the  child,  they  share  the  estate  equally, 
otherwise  they  take  according  to  the  right  of  represen- 
tation. 

Sec.  535.     If  the  decedent  leave  no  husband,  wife,  or 
escheats    t  o    kindred,  the  estate  escheats  to  the  territory  for  the  sup- 

the  tenritory.  ^      «  i       i 

port  of  common  schools. 

Sec.  536.     Every  illegitimate  child  is  an  heir  of  the 
person  who,  in  writing  signed  in  the  presence  of  a  com- 
petent witness,  acknowledged  himself  to  be  the  father  of 
such  child;  and  in  all  cases  is  an  heir  of  his  mother,  and 
inherits  his  or  her  estate,  in  whole  or  in  part,  as  the  case 
may  be,  in  the  same  manner  as  if  it  had  been  bom  in 
lawful  wedlock ;  but  he  does  not  represent  his  father  or 
mother  by  inheriting  any  part  of  tlie  estate  of  his  or  her 
When  an  11-    kindred,  either  lineal  or   collateral,   imless,  before  his 
cSid  ^ii  Vn    death,  his  parents  shall  have  intermarried,  and  his  father, 
^^'  '  after  such  marriage,  acknowledges  him  as  his  child,  or 

adopts  him  into  his  family,  in  which  case  such  child 
and  all  the  legitimate  children  are  considered  brothers 
and  sisters,  and  on  the  death  of  either  of  them,  intestate 
and  without  issue,  the  others  inherit  his  estate,  and  an 
heir,  as  hereinbefore  provided,  in  like  manner  as  if  all 
the  children  had  been  legitimate;  saving  to  the  father 
and  mother  respectively,  their  rights  in  the  estates  of  all 
the  children  in  like  manner  as  if  all  had  been  l^itimate. 
The  issue  of  all  marriages  will,  in  law,  or  dissolved  by 
divorce,  are  legitimate. 

Sec.  537.     If  an  illegitimate  child  who  has  not  been 

Succession  of         .  i    i      j  j  i    i       i  •      a    i  t 

Dropertxofii-  acknowledged  or  adopted  by  his  father,  dies  intestate 
^11  d  dyinff  without  lawful  issuc,  his  estate  goes  to  his  mother,  or,  in 
without  issue,   case  of  her  decease,  to  her  heirs  at  law. 

Sec.  538.     The  degree  of  kindred  is  established  by 
i>c8T^of        the  number  of  generations,  and  each  generation  is  called 

a  degree. 
Lineal  and        ^EC.  539.     The  series  of  degrees  forms  the  line;  the 
c onsanluii-    scrics  of  degrees  between  persons  who  descend  from  one 
^'  another,  is  called  direct  or  lineal  consanguinity;  and  the 
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series  of  d^rees  between  persons  who  do  not  descend 
from  one  another,  but  spring  from  a  common  ancestor, 
is  called  the  collateral  line,  or  collateral  consanguinity. 
Sec.  540.  The  direct  line  is  divided  into  a  direct  line 
descending,  and  a  direct  line  ascending.  The  first  is 
thai  which  connects  the  ancestor  with  those  who  descend 
from  him;  the  second  is  that  which  connects  a  person 
with  those  from  whom  he  descends. 

Sec.  541.  In  the  direct  line  there  are  as  many  de- 
grees as  there  are  generations.  Thus,  the  son  is  with  re- 
gard to  the  father  in  the  first  degree ;  the  grandson  in  the 
second;  and  vice  versa  with  regard  to  the  father  and 
grandfather,  towards  the  sons  and  grandsons. 

Sec.  542.  In  the  collateral  line  the  degrees  are 
wonted  by  generations,  from  one  of  the  relations  up  to 
^e  common  ancestor,  and  from  the  conmion  ancestor  to 
the  other  relations.  On  such  computation  the  decedent 
is  excluded,  the  relation  included,  and  the  ancestor 
counted  but  once.  Thus^  brothers  are  related  in  the  sec- 
ond d^ee;  uncle  and  nephew  in  the  third  degree; 
cousins-german  in  the  fourth,  and  so  on. 

Sec.  543.  Kindred  of  the  half  blood  inherit  equally 
with  those  of  the  whole  blood  in  the  same  d^ree,  unless 
the  inheritance  came  to  the  intestate  by  descent,  devise, 
or  gift  of  some  one  of  his  ancestors,  in  which  case  all 
those  who  are  not  of  the  blood  of  such  ancestor  must  be 
excluded  from  such  inheritance. 

Sec.  544.  Any  estate,  real  or  personal,  given  by  the 
decedent  in  his  lifetime  as  an  advancement  to  any  child 
or  other  lineal  descendant,  is  a  part  of  the  estate  of  the 
decedent  for  the  purposes  of  division  and  distribution 
thereof  among  his  issue,  and  must  be  taken  by  such  child 
or  other  lineal  descendant  towards  his  share  of  the  estate 
of  the  decedent. 

Sec.  545.  If  the  amount  of  such  advancements  ex- 
ceeds the  share  of  the  heir  receiving  the  same,  he  must 
be  excluded  from  receiving  any  further  portion  in  the 
division  and  distribution  of  the  estate,  but  he  must  not 
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be  required  to  reftind  any  part  of  such  advancement; 
and  if  the  amount  so  received  is  less  than  his  share^  he  is 
entitled  to  so  much  more  as  will  give  him  his  full  share 
of  the  estate  of  the  decedent. 

Sec.  546.  All  gifts  and  grants  are  made  as  advance- 
ments, if  expressed  in  the  gift  or  grant  to  be  made,  or 
if  charged  in  writing  by  the  decedent  as  an  advance- 
ment, or  acknowledged  in  writing  as  such  by  the  child, 
or  other  successor  or  heir. 

Sec.  647.  If  the  value  of  the  estate  so  advanced  is 
expressed  in  the  conveyance,  or  in  the  charge  thereof, 
made  by  the  decedent,  or  in  the  acknowledgment  of  the 
party  receiving  it,  it  must  be  held  as  of  that  value,  in 
the  division  and  distribution  of  the  estate,  otherwise  it 
must  be  estimated  according  to  its  value  when  given,  as 
nearly  as  the  same  can  be  ascertained. 

Sec.  548.  If  any  child  or  other  lineal  descendant^ 
receiving  advancement,  dies  before  the  decedent,  leaving 
issue,  the  advancement  must  be  taken  into  consideration 
in  the  division  and  distribution  of  the  estate,  and  the 
amount  thereof  must  be  allowed  accordingly  by  the  rep- 
resentatives of  the  heirs  receiving  the  advancement,  in 
like  manner  as  if  the  advancements  had  been  made  di- 
rectly to  them. 

Sec.  549.  The  provisions  of  the  preceding  section  of 
this  title  as  to  the  inheritance  of  the  husband  and  wife 
from  each  other,  apply  only  to  the  separate  property  of 
the  decedent. 

Sec.  550.  Upon  the  death  of  the  wife  the  entire 
community  property,  without  administration,  belongs  to 
the  surviving  husband,  except  such  portion  thereof  as  may 
have  been  set  apart  to  her  by  judicial  decree  for  her  support 
and  maintenance,  which  portion  is  subject  to  her  testa- 
mentary disposition;  and  in  the  absence  of  such  disposi- 
tion goes  to  her  descendants  or  heirs,  exclusive  of  her 
husband. 

Sec.  551.  Upon  the  death  of  the  husband  one-half 
of  the  community  property  goes  to  the  surviving  wife, 
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and  the  other  half  is  subject  to  the  testamentary  disposi- 
tion of  the  husband ;  and  in  the  absence  of  such  disposi- 
tion goes  to  his  descendants,  equally,  if  such  descendants 
are  in  the  same  d^ree  of  kindred  to  the  decedent,  other- 
wise, according  to  the  right  of  representation;  and  in  the 
absence  of  both  such  disposition  and  such  descendants,  is 
subject  to  distribution  in  the  same  manner  as  the  sepa- 
rate property  of  the  husband.  In  case  of  the  dissolution 
of  the  community  by  the  death  of  the  husband,  the  en- 
tire community  property  is  equally  subject  to  his  debts, 
the  family  allowance,  and  the  charges  and  expenses  of 
administration. 

Sec.  552.  Inheritance  or  succession  "by  right  of 
representation"  takes  place  when  the  descendants  of  any 
deceased  take  the  same  show,  or  right,  in  the  estate  of 
another  person  that  their  parents  would  have  taken  if 
living.  Posthumous  children  are  considered  as  living  at 
the  death  of  their  parents. 

Sec.  553.  Resident  aliens  may  take  in  all  cases  by 
succession  as  citizens;  and  no  person  capable  of  succeed- 
ing under  the  provisons  of  this  title  is  precluded  from 
such  succession  by  reason  of  the  alienage  of  any  rela- 
tive; but  no  non-resident  foreigner  can  take  by  succes- 
sion, unless  he  appears  and  claims  such  succession  within 
five  years  after  the  death  of  the  decedent  to  whom  he 
claims  succession. 

Sec.  554.  When  succession  is  not  claimed  as  provided 
in  the  preceding  section,  the  district  court,  on  informa- 
tion, must  direct  the  district  attorney  of  the  district  in 
which  the  property  is  situated  to  reduce  the  property  to 
his  or  the  possession  of  the  territory,  or  to  cause  the 
same  to  be  sold,  and  the  same  or  the  proceeds  thereof 
to  be  deposited  in  the  territorial  treasury  for  the  benefit 
of  such  non-resident  foreigner  or  his  legsA  representatives, 
to  be  paid  to  him  whenever,  within  five  years  after  nnch 
deposit,  proof  to  the  satisfaction  of  the  territorial  amli- 
tor  and  treasurer  is  produced  tliat  he  is  entitled  to  suc- 
ceed thereto. 
47 
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Sec.  555.  When  so  claimed,  the  evidence  and  the 
joint  order  of  the  auditor  and  treasurer  must  be  filed  by 
the  treasurer  as  his  voucher,  and  the  property  deliv- 
ered, or  the  proceeds  paid  to  the  claimant  on  filing  his 
receipt  therefor.  If  no  one  succeeds  to  the  estate  or  pro- 
ceeds, as  herein  provided,  the  property  of  the  decedent 
devolves  and  escheats  to  the  people  of  the  territory,  and 
is  placed  by  the  territorial  treasurer  to  the  credit  of  the 
school  fund. 

Sec.  556.  Real  property  passing  to  the  territory 
under  the  last  section,  whether  held  by  the  estate  or  its 
officers,  is  subject  to  the  same  charges  and  trusts  to  which 
it  would  have  been  subject  if  it  had  passed  by  succes- 


sion. 


Sec.  557.  Those  who  succeed  to  the  property  of  a 
decedent  are  liable  for  his  obligations,  in  the  cases  and  to 
the  extent  prescribed  by  the  laws  of  this  territory. 

Sec.  558.  That  an  act  entitled  "An  Act  in  relation 
to  administrators  and  executors"  (general  and  miscella- 
neous laws),  codified  statutes,  save  and  except  sections 
293,  294, 295, 296, 297,  298,  and  299  thereof,  be  and  the 
same  are  hereby  repealed:  Providedy  That  the  provis- 
ions of  said  act  shall  be  and  remain  in  force  so  far  as,  and 
shall  be  applicable  to  all  estates  now  in  course  of  admin- 
istration, and  upon  which  letters  testamentary  or  admin- 
istration have  issued  to  the  settlement  and  winding  up 
of  such  estates,  and  the  discharge  of  the  executor  and 
administrator  therein,  so  far  as  such  act  may  be  applica- 
ble and  provide  for;  but  in  any  matter  or  thing  for  which 
said  act  may  contain  no  provision  the  provisions  of  this 
this  act  shall  be  applicable. 

Sec.  559.  This  act  shall  take  effect  on  the  first  day 
of  July,  A.  D.  1877,  and  the  act  mentioned  in  the  last 
preceding  section  shall  continue  in  force  until  the  date 
last  aforesaid. 

Approved  February  16th,  1877. 
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NOTARIES  PUBLIC. 

AN  ACT  to  amend  section  10  of  an  act  concerning  notaries  public,  ap- 
proved February  8th,  1876  (session  laws,  1876,  page  115). 

Section  1.  Be  it  enacted  by  the  l^islative  assembly  of  Mon- 
tana territory^  that  section  10  of  an  act  concerning  notaries  public, 
approved  February  8th,  1876,  be  amended  so  as  to  read  as  follows: 
"Section  10.  Every  applicant  for  the  commission  of  notary  pub- 
lic shall  give  bond  to  the  territory  of  Montana  in  the  penal  sum  of 
one  thousand  dollars,  with  two  good  and  sufficient  sureties,  to  be 
approved  by  the  clerk  of  the  county  in  which  said  applicant  resides, 
cx)Qc[itioned  for  the  true  and  faithful  performance  of  the  duties  of 
his  office;  and  upon  the  filing  of  such  bond  in  the  office  of  the  gov- 
ernor of  the  territory  of  Montana,  the  said  governor  may  issue  to 
said  applicant  a  commission  as  notary  public,  for  which  commission 
a  fee  of  one  dollar  shall  be  paid  into  the  territorial  treasury:  Pro- 
vided,  That  when  the  applicant  resides  in  an  unorganized  county, 
his  bond  shall  be  approved  by  the  clerk  of  the  county  to  which  it 
is  attached  for  judicial  purposes." 

Sec.  2.  That  section  10  of  the  above  entitled  act  is  hereby 
repealed. 

Sec.  3.  That  this  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

Approved  February  9th,  1877. 


RAILROAD— HELENA  AND  BENTON. 
AN  ACT  to  &cilitate  the  construction  of  the  Helena  and  Benton  Railroad. 

Whereas,  Under  the  provisions  of  an  act  entitled  "  An  Act  to 
authorize  the  counties  interested  to  assist  in  building  a  railroad 
from  the  head  of  navigation  on  the  Missouri  river,  at  or  near 
Fort  Benton,  to  the  city  of  Helena,  Montana  territory,"  approved 
February  11th,  1876,  S.  B.  Coulson  &  Co.,  on  the  28th  day  of 
Augost,  A.  D.  1876,  submitted  a  proposition  to  the  respective 
counties  of  this  territory  to  build  and  construct  such  railroad, 
which  proposition  was  duly  submitted  to  the  l^al  voters  of  the 
counties  of  Lewis  and  Clarke  and  Choteau ;  and. 
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Whereas,  The  cx)iinty  of  licwis  and  Clarke,  aforesaid,  did,  at  the 
general  election  held  after  the  approval  of  said  bill,  vote  an  issue 
of  three  hundred  and  fifty  thousand  dollars,  in  bonds  of  said 
county,  to  aid  in  the  construction  of  such  road  under  said  prop- 
f)sition  of  S.  B.  Coulson  &  C^o. ;  and. 

Whereas,  The  legal  voters  of  said  Choteau  county,  at  said  general 
election,  did  vote  for  an  issue  of  eighty  thousand  dollars  of  bonds 
for  said  purpose;  and  the  total  amount,  viz:  seven  hundred 
thousand  dollars,  of  Iwnds  not  having  been  yet  voted  by  the 
said  counties  of  Montana  territory  interested  in  the  construction 
of  said  road,  and  which  were  required  to  insure  its  construction ; 
therefore, 

Be  it  enacfed  by  the  Leffislative  Assembly  of  the  Tenitory  of  MovUana: 
Section  1.  That  the  action  of  the  respective  boards  of  county 
commissioners  of  Lewis  and  Clarke  and  Choteau  counties,  in  sub- 
mitting the  said  projx^ition  of  said  S.  B.  Coulson  &  Co.  to  tlic 
legal  voters  of  said  several  counties,  and  the  voting  of  the  said 
several  issues  of  said  bonds,  under  the  said  pro[)osition,  to  aid  in 
construction  of  the  said  road,  be,  and  the  same  are  hereby,  declared 
legal  and  valid. 

Sec.  2.  That  the  second  section  of  said  act  shall  be  amended  to 
read  as  follows :  "  The  board  of  county  commissioners  of  any 
county  of  the  territory  of  Montana  are  hereby  authorized,  and  it 
shall  be  their  duty,  and  they  are  hereby  required,  upon  the  petition 
of  a  number  of  qualified  voters  of  any  county  equal  to  one-seventh 
of  the  votes  cast  at  the  last  general  election  held  in  said  county, 
within  the  limits  of  said  county,  which  petitioners  shall  be  bom 
fide  residents  and  tax  payers  ui>on  real  or  personal  property  of  said 
county,  to  submit  to  the  legal  voters  of  their  respective  counties  a 
proposition  to  issue  ^county  bonds  of  any  such  county,  for  an 
amount  designated  in  such  petition,  to  aid  in  the  construction  of 
such  railroad,  not  to  exceed  twenty  per  cent  of  the  amount  of  as- 
sessed value  of  the  taxable  property  in  such  county,  to  be  deter- 
mined by  the  assessor's  returns  made  the  year  previous  to  submit- 
ting such  proposition,  to  said  S.  B.  Coulson  &  Co.,  or  to  their  order 
or  assigns,  in  accordance  with  their  said  proposition,  so  made  a^ 
aforesaid :  Provided^  That  the  whole  amount  of  bonds  to  be  issued 
shall  not  exceed  the  sum  of  seven  hundred  thousand  dollars." 
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Sec.  3.  The  mode  of  submitting  such  question  to  the  voters  of 
such  counties  shall  be  as  follows :  The  county  commissioners  of 
any  county  submitting  such  proposition  shall  cause  to  be  published 
in  a  newspaper  published  in  such  county,  for  at  least  four  weeks 
before  such  question  shall  be  submitted  to  vote,  or,  in  case  there 
shall  be  no  newspaper  published  in  such  county,  they  shall  cause  to 
be  posted  in  a  conspicuous  place  in  each  election  precinct  in  such 
county  a  printed  notice  to  the  voters  thereof,  which  notice  shall  be 
substantially  as  follows,  viz : 

"Notice  is  hereby  given,  that  on  the day  of , 

A.  D.  1877  (the  time  when  such  election  shall  be  held),  an  election 

will  be  held  at  the  several  places  in  the  county  of  where 

elections  are  appointed  by  law  to  be  held,  in  accordance  with  an  act 
of  the  Ic^slative  assembly  of  the  territory  of  Montana,  entitled 
'An  Act  to  authorize  the  counties  interested  to  assist  in  building  a 
railroad  from  the  head  of  navigation  on  the  Missouri  river,  at  or 
near  Fort  Benton,  to  the  city  of  Helena,'  approved  February  11th, 
1876,  and  the  act  amendatory  thereto,  at  which  election  the  legal 
voters  of  said  county  will  vote  upon  the  proposition  to  issue  bonds 
to  8.  B.  Coulson  &  Co.,  payable  to  them  or  to  their  order  or  assigns, 
for  the  following  amount,  and  to  be  issued  in  the  manner  and  upon 
the  conditions  following,  viz : 
**FlrtsL     The  total  amount  of  the  bonds  proposed  to  be  issued, 

thousand  dollars. 

^^  Second.     That  such  bonds  bear  interest  at  the  rate  of  seven  jjer 

cent  per  annum,  payable  semi-annually  after  their  date  and  delivery. 

"  Third.     That  such  bonds  be  made  payable  in  twenty  years  after 

their  dates,  respectively,  and  at  the  option  of  the  county  sfber  five 

jears  from  their  date. 

'^Fourth.  That  such  bonds  be  issued  to  S.  B.  Coulson  &  Co.,  or 
to  such  company  or  corporation  as  may  be  by  them  organized  under 
the  laws  of  Montana  territory. 

^Fif(k.  That  such  bonds  be  issued  and  delivered  as  aforesaid, 
pro  rata,  on  the  completion  and  equipment  of  each  section  of  fifteen 
miles  of  said  railroad,  and  in  the  proportion  that  each  of  such  sec- 
tions bears  to  the  total  length  of  said  road,  as  the  same  shall  be 

surveyed  and  located,  and  the  said  sum  of dollars,  and  that 

when  the  whole  road  shall  be  fully  completed  and  equipped,  the 
balance  of  said  bonds  be  delivered  as  aforesaid. 
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"At  which  election  the  ballote  of  those  voting  in  favor  of  said 
proposition  must  contain  the  wonLs,  *  Helena  and  BerUoii  Bailrocd 
Subsidy —  Yesy  and  those  voting  against  the  said  proposition,  the 
words,  *  Beidcm  arid  Helena  Railroad  Subsidy — No  J  That  said  eleo- 
tiou  will  be  oi)en  at  eight  o'clock  in  the  morning  and  continue 
o[)en  until  six  o'clock  in  the  afternoon  of  the  same  day. 

"  Dated  this day  of ,  A.  D.  1877. 

[Signed]  "  A B , 

"  Clerk  of  the  Board  of  CowrUy  CkyrnmissUmersJ^ 

And  in  ciuie  a  majority  of  the  l^al  voters  of  such  county,  voting 
at  such  elc(5tion,  shall  vote  in  favor  of  issuing  such  bonds,  then  it 
shall  be  the  duty  of  the  board  of  county  commissioners  to  cause  to 
be  issued  to  such  company  or  corporation,  to  be  organized  as  afore- 
said by  them,  the  amount  of  county  bonds,  and  in  the  manner  and 
at  the  time  or  times  mentioned  in  the  notice,  and  in  no  other  man- 
ner, except  as  hereinafter  specified :  Provided^  That  in  case  any 
two  or  more  counties  shall,  by  such  vote,  authorize  the  issuing  of 
more  bonds,  in  the  aggregate,  than  said  sum  of  seven  hundred 
thousand  dollars,  then  such  county  commissioners  of  each  county 
sliall  only  issue  the  amount  of  bonds,  pro  raJUi,  as  is  authorized  by 
section  2  of  this  act;  but  no  obligation  incurred  by  any  county 
heretofore  liaving  voted  to  aid  the  said  road,  or  which  may  hereafter 
vote  to  aid  said  road,  shall  be  binding  imless  the  said  S.  B.  Coulson 
&  Co.,  or  their  assigns,  shall  commence  the  said  road  and  its  con- 
struction as  soon  as  February  1st,  1878,  and  shall  complete  the 
same  within  two  years  thereafter. 

Sec.  4.  The  question  as  to  the  issuing  of  county  bonds,  as 
above  provided,  may  be  submitted  as  aforesaid  to  the  electors  of  any 
county  such  within  sixty  days  aftier  the  presentation  of  the  petition 
to  the  county  commissioners  provided  for  in  section  2,  and  the  re- 
spective boards  of  county  commissioners  are  hereby  required  to 
submit  the  same  to  the  voters  of  such  counties  within  said  time : 
Provided,  That  the  county  commissioners  of  any  county  in  which 
bonds  have  been  voted  to  aid  said  railroad  may,  upon  petition  as 
provided  in  section  2,  be  required  to  submit  the  proposition  of  issu- 
ing additional  bonds  in  further  aid  of  such  railroad  to  the  legal 
voters  of  said  county,  which  second  submission  shall  be  made  in 
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the  same  time  and  manner,  subject  to  the  same  conditions,  as  pro- 
vided for  the  first  submission,  to  the  legal  voters  of  said  county. 

Sec.  5.  Whenever  the  board  of  county  commissioners  of  any 
county  shall  submit  to  a  vote  of  the  electors  thereof  the  question  of 
giving  county  bonds  in  aid  of  said  road,  there  shall  be  separate 
ballot  boxes  and  separate  poll  books  for  receiving  and  entering  the 
votes  cast  on  such  question,  and  such  ballots  or  votes  shall  contain 
the  words,  '^Benton  and  Helena  Railroad  Subsidy — Fes;"  or 
'^Benton  and  Helena  Railroad  Subsidy — No;''  and  no  person  shall 
vote  on  such  question  except  such  persons  as  were,  at  the  time  of 
the  submission  of  such  proposition,  as  provided  for  in  section  3  of 
this  act,  actual  residents  and  electors  of  such  county,  and  the  same 
rales,  r^ulations,  liabilities,  and  penalties  prescribed  by  law  for  the 
oonduct  of  general  elections,  and  liabilities  of  oi&cers  and  electors 
therefor,  shall  be  observed  and  enforced  at  such  election  herein  pro- 
vided for;  and  the  judges  of  such  election  shall  truly  certify  and 
forward  the  result  thereof,  together  with  the  poll  books  and  ballots 
so  cast,  to  the  board  of  county  commissioners  or  county  clerk,  at 
the  county  seat  of  such  county,  in  the  manner  provided  by  law  for 
election  returns  at  general  elections;  and  the  board  of  county  com- 
missioners shall  canvass  such  returns  in  the  same  manner  as  is  or 
may  be  provided  by  law  concerning  canvassing  returns  of  elections 
of  county  officers.  But  no  proposition  shall  be  submitted  or  en- 
forced permitting  any  bonds  to  be  delivered  for  any  mile  of  road 
which  shall  not  be,  at  the  time  of  delivery  of  said  bonds,  fully 
completed  and  equipped.  Upon  the  failure  on  the  part  of  any 
officer  or  officers  herein  named  to  perform  the  duties  prescribed  by 
this  act,  he  or  they  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  forfeit  and  pay  a  fine  of  not  less  than 
five  hundred  or  more  than  five  thousand  dollars,  and  be  imprisoned 
in  the  county  jail  not  less  than  six  months  nor  more  than  ten 
months. 

Sec.  6.  Whenever  the  parties,  corporation,  or  association  of 
individuals  undertaking  the  construction  of  said  line  of  road  shall 
have  completed  any  section  of  fifteen  miles  in  length  of  such  road, 
and  equipped  the  same  with  engines  and  rolling  stock,  and  shall 
desire  to  receive  a  portion  of  the  aid  so  voted,  they  shall  make 
application  for  the  same  to  the  several  counties  guaranteeing  such 
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aid,  and  apply  to  the  governor  of  the  territory  in  writing  to  des- 
ignate and  appoint  one  citizen  from  each  county  so  guaranteeing 
the  same,  to  act  as  commissioners,  and,  upon  receiving  such  written 
notice,  the  governor  shall  at  once  designate  one  commissioner  from 
each  of  said  counties,  who  shall  be  citizens  of  the  territory  of  Mon- 
tana, disinterested  and  impartial  men,  whose  duty  it  shall  be  to  go, 
at  the  expense  of  said  association,  company,  or  corporation,  and 
examine  and  measure  that  portion  of  said  line  of  railroad  which 
may  be  completed,  and  make  a  report  in  writing,  under  oath,  of 
the  result  of  such  examination,  and  if  a  majority  of  such  commis- 
sioners shall    find,  on  such  examination,  that  said  road,  as  con- 
structed, complies  with  the  requirements  of  this  act,  they  shall  so 
state  in  their  report  to  the  governor. 

Sec.  7%  Upon  the  receiving  of  any  such  report  of  such  com- 
missioners made  to  the  governor,  under  oath,  that  the  said  company, 
association,  or  corporation  have  complied  with  the  provisions  of 
this  act,  and  have  completed  any  section  of  said  road,  and  equipped 
the  same  as  required  by  this  act,  the  governor  shall  immediately 
thereafter  notify  the  several  contributing  counties,  and  the  several 
county  commissioners  shall  immediately  thereafter  issue,  or  cause  to 
be  issued,  the  pro  rata  of  the  bonds  so  voted  by  said  counties 
respectively,  and  deliver  the  same  to  the  agent  or  representative  of 
said  company,  association,  or  corporation,  taking  receipt  for  the 
bonds  so  delivered. 

Sec.  8.  And  thereafter,  on  the  completion  of  each  section  of 
fifteen  miles  of  such  road,  the  said  company,  association,  or  corpora- 
tion may  apply  as  aforesaid  for  the  bonds  to  be  issued  to  them 
under  the  said  act,  in  manner  provided  in  the  preceding  section, 
and  commissioners  shall  be  appointed  and  first  make  a  report,  as  is 
above  provided,  and  thereupon  the  jyro  rata  of  bonds  to  which  they 
may  be  entitled  at  such  time  and  times  shall  be  issued  and  deliv- 
ered to  them.  The  duties  of  said  commissioners  shall  be  the  same, 
and  their  report  made  in  the  same  manner,  as  provided  for  in  the 
preceding  section  of  this  act,  and  upon  the  full  completion  and 
equipment  of  said  railroad,  and  upon  like  application  and  report, 
the  remainder  of  the  bonds  so  to  be  issued  shall  be  issued  and 
delivered  to  them. 

Sec.  9.     There  shall  be  levied  and  collected  by  such  company. 
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association,  or  corporation,  upon  each  ton  of  two  thousand  pounds 
of  any  and  all  goods,  wares,  merchandise,  and  other  freights  cerried 
and  transported  on  said  road,  a  tax  of  one  dollar  and  fifty  cents 
per  ton,  and  at  the  same  rates  for  all  quantities  less  than  one  ton 
and  exceeding  one  hundred  pounds,  which,  when  so  collected,  shall 
be  paid   by   said   company,   association,  or  corporation   into   the 
treasury  of  the  territory  of  Montana  on  the  first  day  of  each  and 
every  month ;  which  sum,  when  so  ooHp  ?ted,  shall  be  distributed 
and  paid  by  the  territorial  treasurer  to  the  several  counties  voting 
aid,  as  aforesaid,  pro  raJUi  upon  the  amount  so  voted  by  them,  and 
shall  be  by  them  applied  solely  and  exclusively  to  the  payment  of 
the  interest  to  become  due  on  said  bonds  so  issued,  and  the  prin- 
cipal as  said  bonds  shall  mature.     And  if  at  any  time  the  amounts 
so  received  by  said  counties  shall  be  more  than  sufficient  to  pay  the 
interest  on  said  bonds,  the  excess  shall  be  and  constitute  a  sinking 
fimd,  applicable  to  the  payment  of  the  principal  of  said  bonds  as 
they  may  become  due  and  payable.     The  said  company,  association, 
or  corporation  shall,  at  the  time  of  each  monthly  payment,  make  a 
statement  to  the  territorial  treasurer,  under  oath  of  the  president 
or  managing  agent  of  said  company,  of  the  amount  of  freight  so 
carried  and  transported  over  said  road,  and  the  amount  of  the  tax 
thereon  collected  in  accordance  with  the  provisions  of  this  act, 
together  with  the  names  of  the  persons  from  whom  such  tax  was 
collected,  and  the  amount  so  collected  from  each,  which  report  shall 
be  filed  in  the  office  of  said  territorial  treasurer,  and  preserved  for 
public  inspection.     And  if  said  statement  so  sworn  to  shall  be  false 
in  any  material  respect,  the  person  making  the  same  shall  be  guilty 
of  wilful  and  corrupt  peijury,  and  shall  be  punished  accordingly. 
All  railroads  constructed  with  the  same  width  of  track  within  this 
territory  shall  have  the  privilege  with  its  road  to  intersect  and  con- 
nect with  or  cross  the  road  herein  provided  for,  and  shall  receive 
^uid  transport  each  other's  passengers,  tonnage,  and  cars,  loaded  or 
^nipty,  without  delay  or  discrimination. 

Sec.  10.  The  rates  of  freight,  for  all  goods,  wares,  and  mer- 
^ihandise,  ores,  or  bullion  transported  over  the  railroad  from  Helena 
^  Benton,  or  from  Benton  to  Helena,  shall  not  exceed  $8.00  per 
•^n,  except  for  hides  and  wool,  the  freight  on  which  shall  not 
Exceed  $12  per  ton. 
48 
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Sep.  11.  All  taxes  levied  and  assessed  hy  any  county  or 
counties  upon  the  said  road  shall  be  collected  in  the  same  manner 
as  other  taxes  are  or  may  be  collectal,  and  shall  be  paid  into  the 
territorial  treasury,  and  when  so  paid  the  total  amount  of  the 
rcsixjctive  sums  s*)  paid  in  shall  be  distributed  and  paid  by  said 
treasurer  to  the  sevend  counties  voting  aid,  as  aforesaid,  to  said 
road,  jyfo  rata  upon  the  amount  so  voted  by  said  counties  respec- 
tively :  Proindcd^  however ,  That  whenever  the  amount  of  taxes 
collated  on  frei«^hts  and  distributed  under  the  provisions  of  section 
9  of  this  act  and  the  amount  of  taxes  oollec^ted  and  distributed 
under  the  provisions  of  this  section  to  the  several  counties  voting 
such  aid  shall  in  the  aggregate  equal  the  amount  of  the  bonds  and 
interest  thereon  issued  to  such  company,  association,  or  corporation, 
the  collection  of  the  tax  on  freights  shall  («ase  to  be  levietl  and 
collected  by  sjiid  company,  association,  or  corporation,  and  the 
payment  of  taxes  levied  and  collected  by  any  county  or  counties? 
u{)on  said  road  shall  not  any  longer  be  required  to  be  paid  to  the 
territorial  treasurer  or  distributed. 

Sec.  12.  It  is  hereby  made  the  duty  of  the  territorial  treasurer 
from  time  to  time,  and  as  often  as  any  money  shall  be  paid  into  the 
territorial  treasury  in  accordance  with  the  provisions  of  sections  9 
and  11  of  this  act,  to  estimate  the  amount  that  each  county  shall  be 
entitled  to  of  the  same  under  the  provisions  aforesaid,  and  to  pay 
over  to  the  several  treasurers  of  the  counties  entitled  to  the  same 
their  proportion  of  siiid  moneys  as  above  specified,  taking  receipts 
therefor. 

Sec.  13.  The  moneys  paid  to  the  several  counties  under  tJie 
provisions  of  said  sections  shall  be  applied  solely  and  exclusively  to 
the  payment  of  the  interest  on  the  bonds  so  issued,  as  the  same 
shall  become  due  and  payable,  and  to  the  payment  of  the  principal 
sums  secured  therol>y,  as  the  same  shall  respectively  mature.  If 
said  sums  of  money  so  received  shall  not  be  sufficient  to  pay  interest 
on  the  bonds  issued  by  any  county,  it  shall  be  the  duty  of  the  board 
of  county  commissionci's  to  provide  for  such  interest  by  a  levy  of  a 
tax  therefor,  which  shall  be  levied  in  said  county  as  other  taxes. 

Sec.  14.  It  sliall  not  be  lawful  for  any  county  to  assess  or  cause 
to  l)(j  asso^s^ed  the  road  bed  and  track  of  such  road,  lying  witliiii 
any  such  county,  at  a  greater  valuation  than  five  thousand  dollars 
per  mile. 
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Sfia  15.  Before  any  money,  -under  the  provisions  of  sections  9 
and  1 1,  aforesaid,  shall  be  paid  to  the  treasurer  of  any  county  entitled 
thereto,  said  treasurer  shall  execute  a  bond  in  accordance  with  the 
provisions  of  sections  87  and  38  of  Article  VI.  of  Chapter  XXI. 
of  the  codified  laws  of  this  territor}',  in  an  amount  equal  to  five  per 
cent  of  the  aid  which  his  county  has  granted  to  such  railroad, 
conditioned  for  the  faithful  performance  of  his  duty  under  this  act, 
and  the  payment  of  all  moneys  which  shall  be  received  by  him 
thereunder.  That  the  treasurers  of  the  several  counties  voting  such 
aid  shall  be  entitled  to  receive  on  all  sums  of  money  coming  into 
their  hands  under  tlie  provisions  of  this  act,  five  per  cent  on  all 
amounts  not  exceeding  three  thousand  dollars,  and  on  all  amounts 
over  three  thousand  dollars  two  and  one-half  jxir  cent. 

Sec.  16.  It  shall  be  the  duty  of  said  treasurer  to  rendci^a  just 
and  true  account  of  all  moneys  coming  to  his  hands  under  the  pro- 
visions of  this  act,  and  to  pay  the  same  out  as  required  by  lavr. 

Sec.  17.  The  acceptance  by  the  said  S.  B.  Coulson  &  Co.,  or 
their  assigns,  or  of  the  company  by  them  or  some  of  thcni  organ- 
ized, of  any,  aid  authorized  to  be  given  under  this  act,  shall  bo 
deemed  their  acceptance  of  the  same  upon  the  terms  herein  j-peci- 
fied,  and  a  ratification  of  the  conditions  in  this  act  contained. 

Sec.  18.  The  said  road  shall  start  from  and  at  the  said  town  of 
Fort  Benton,  on  the  Missouri  river,  and  run  from  that  place  to  the 
said  town  of  Helena,  within  a  distance  of  one  mile  of  the  town  of 
Sun  River,  by  the  most  direct  and  practicable  route. 

Sec.  19.  If  the  said  S.  B.  Coulson  &  Co.  shall  not  proceed  to 
construct  said  road  upon  the  amounts  in  their  proportion  being 
voted,  or  if  the  entire  sum  so  voted  shall  not  be  secured  from  the 
various  counties,  and  the  said  S.  B.  Coulson  &  Co.  will  not,  before 
Febniaiy  1st,  1878,  accept  the  sum  voted,  and  thereafter  without 
unnecessary  delay  proceed  to  construct  said  road,  and  any  other 
res>|X)nsible  company  will  accept  the  amount  voted,  and,  according 
to  the  conditions  and  terms  of  this  act,  and  the  act  to  which  this  is 
amendatory,  procee<l  to  construct  the  same  as  is  by  law  prescribed, 
then  the  boards  of  the  county  commissioners  of  the  several  (X)unties 
liaving  contributed,  or  voted  to  contribute,  to  the  construction  of 
^id  road,  may  meet  at  Helena,  and  determine  whether  they  will 
i'ulxstitute  any  other  company  than  the  said  S.  B.  Coulson  &  Co., 
and  if  so,  what  other  company  shall  be  substituted ;  and  at  such 
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meeting  each  county  shall  have  three  votes,  to  be  cast  by  its  com- 
missioners or  commissioner  present,  and  such  counties,  upon  said 
proposition,  shall  each  vote  by  themselves ;  and  if  at  such  meeting 
any  county  shall  refuse  to  consent  to  siich  substitution,  the  proposi- 
tion shall  be  re-submitted  to  the  electors  therieof,  as  to  such  substi- 
tution, in  a  manner  to  be  by  such  commissioners  prescribed ;  and, 
if  ratified,  the  said  substitution  shall  be  deemed  and  considered 
binding  upon  such  county. 

Sec.  20.     All  acts  and  parts  of  acts  in  conflict  with  the  provis- 
ions of  this  act  are  hereby  repealed. 
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AN  ACT  to  aid  the  construction  of  a  railroad  to  Montana. 

Be  it  eTKioted  by  the  LegidaJtive  Assembly  of  the  Territory  of  Montarui: 

Section  1.  That  for  the  purpose  of  securing  railroad  oommu- 
r'cation  with  the  several  states,  the  territory  of  Montana  in  the 
form  and  manner,  and  upon  the  conditions  and  contingencies  here- 
'nafter  in  this  act  provided,  hereby  accepts  the  proposition  of  Oliver 
Ames,  E.  Atkins,  Sidney  Dillon,  Jay  Gould,  F.  Grordon  Dexter, 
S.  Richardson,  and  Royal  M.  Bassetc,  to  build  a  railroad  into  said 
territory,  made  on  the  23d  day  of  December,  1876,  at  New  York 
city,  which  said  offer  and  proposition  5s  as  follows,  to- wit: 

To  the  Honorable  Legislative  Assembly  of  the  Territory  of  Montcuna: 

We  submit  to  you  the  following  proposition,  to-wit: 

I^rst.  That  we  will  undertake,  in  consideration  that  such  a 
subsidy  as  hereinafter  named  is  voted,  to  build  a  narrow-gauge  road 
of  the  width  of  the  Utah  Northern  railroad,  starting  at  Franklin. 
AfW  obtainmg  a  survey  of  the  contemplated  route  to  run  the  road 
to  Montana,  and  to  terminate  at  a  point  in  Montana,  as  far  north  as 
the  mouth  of  the  Big  Hole  river,  and  said  railroad  to  be  completed 
at  the  rate  of  one  hundred  miles  per  year  from  and  after  the  com- 
mencement of  the  same. 

Second.  That  the  said  road  shall  be  supplied  with  all  the  neces- 
sary rolling  stock  to  do  and  transact  the  business  of  said  road  as  it 
progresses. 

Third.  That  the  said  road  will  be  called  the  Utah  Northern 
Extension  railroad,  and  be  constructed  as  above  named,  in  consid- 
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eration  of  your  territory  granting  to  the  'ndivlduals  or  incorporation 
building  said  road^  bonds  to  the  amount  to  $1,500^000,  basing  the 
entire  length  of  the  road  at  three  hundred  miles,  which  would  be 
built  under  and  pursuant  to  this  proposition. 

Fourth.  That  the  amount  of  bonds  to  wb'ch  the  said  subscribers 
or  corporation  shall  be  entitled,  when  the  whole  road  is  constructed, 
shall  be  issued  and  placed  in  escrow  in  the  city  of  New  York;  but 
only  to  be  delivered  in  accordance  with  the  provisions  hereinafter 
oontained. 

Fifth,  That  said  bonds  shall  draw  interest  at  the  rate  of  eight  per 
cent  per  annum,  payable  in  New  York  city  semi-annually,  provided 
that  interest  shall  only  be  computed  from  the  time  of  each  delivery 
thereof  to  the  parties  engaged  in  the  construction  of  said  road. 

Sixth.  That  the  construction  of  said  road  shall  commence  at  the 
said  point  mentioned — Franklin — and  continue  towards  tlie  said 
designated  terminus;  and  that  from  the  said  place  of  commencement 
to  the  said  terminus  line  in  Montana,  there  shall  be  delivered  and 
paid  over,  upon  the  construction  and  opening  for  freight  and  passen- 
gers, of  every  twenty  miles  of  said  railroad  from  said  starting  point, 
the  pro  rata  proportion  of  bonds — that  is  to  say  $6,000  per  mile. 

Seoenth,  The  depository  of  said,  bonds  shall  be  in  the  city  of 
New  York,  to  be  fixed  and  agreed  upon  by  mutual  consent  of  parties 
in  interest,  and  the  work  of  constructing  said  road  shall  be  com- 
menced within  sixty  days  after  the  bonds  shall  be  deposited  as  above 
stated.  The  forgoing  proposition  is  made  in  good  faith  and  with 
the  mtention  of  building  the  said  road  if  the  aid  asked  for  is  granted 
by  your  territory.  We  are  satisfied  of  our  ability  to  construct  the 
road  within  the  time  and  in  the  manner  above  named. 

All  of  which  is  most  respectfully  submitted  to  your  honorable 
body  to  act  upon. 

Dated  at  New  York,  this  23d  day  of  December,  1876. 

Oliver  Amfs. 

E.  Atkins. 
Sidney  Dillon. 
Jay  Gould. 

F.  Gordon  Dexter. 
8.  Richardson. 
Royal  M.  Bassett, 

PrmderU  U.  K  R.  R.  Cb. 
But  subject  to  the  variations  in  this  act  provided. 
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Sec.  2.  Tliat  for  the  purpose  of  aiding  hi  the  con«tructi()n  of 
siiid  railroad  to  run  from  Franklin,  in  the  territory  of  Idaho,  to  and 
into  the  territory  of  Montana,  to  a  point  within  five  miles  of  the 
mouth  of  the  Pi|)estone  creek,  Jefferson  county,  and  upon  the  west 
l)ank  of  Jefferson  river,  and  to  the  town  of  Helena,  in  the  county 
of  Ijcwis  and  Clarke,  the  sum  of  $1,700,000  is  hereby  contributed 
by  the  territory  of  Montana,  to  be  paid  when  the  coupon  bonils  of 
siiid  territory  shall  become  due  wb'ch  are  hereby  authorized  to  be 
issued  in  the  manner  and  on  the  same  terms  provided  in  this  act: 
ProvUleily  That  none  of  said  bonds  shall  be  delivered  to  any  cor- 
jwration,  [)er8on  or  persons,  for  any  purpose  whatever,  except  upon 
the  terms  and  in  the  manner  provided  in  this  act;  but  this  section 
is  subject  to  the  variation  contained  in  section  21  of  this  act. 

Sec.  3.  That  such  railroad  shall  be  built  from  the  said  town  of 
Franklin,  along  and  over  the  nearest  and  most  paracticable  route  to 
a  j)oint  within  five  miles  of  Pipestone  creek,  in  the  county  of  Jef- 
ferson, on  the  west  side  of  Jefferson  river,  within  three  years  from 
the  first  day  of  July,  1877,  to  the  point  named  in  section  2  of  this 
act,  and  shall  be  built  of  good  and  substantial  material,  and  of  a 
gauge  not  leas  than  three  feet  in  width  and  not  more  than  four  feet 
eight  and  one-half  inches  in  width.  Such  railroad  shall  be  finished 
from  said  town  of  Franklin  to  the  terminus  aforesaid  within  three 
years  from  the  first  day  of  January,  1878. 

Sec.  4.     The  bonds  that  may  be  Lssued  under  the  provisions  of 
this  act  shall  be  cou|)on  bonds  of  the  territory  of  Montana,  payable 
at  the  city  jof  New  York,  in  the  state  of  New  York,  twenty  years 
from  the  date  of  their  issue,  and  at  any  time  within  ten  years  after 
the  date  of  their  issue  at  the  pleasure  of  said  territory.     Said  bouds 
shall  bear  interest  at  the  rate  of  seven  and  three-tenths  per  cent  per 
annum,  shall  be  dated  as  hereinafter  provided,  and  shall  draw  inter- 
est from  the  date  thereof.     There  shall  be  attached  to  each  bond  a 
coupon  for  each  installment  of  interest  thereon,  and  the   interest 
shall  be  due  and  payable  on  the  first  day  of  January  of  each  year 
at  said  city  of  New  York.     Each  coupon  which  is  due  at  the  time 
of  the  delivery  of  said  bond  shall,  before  the  delivery  of  the  bond, 
be  detached  therefrom,  returned  to  the  treasurer  of  the  territory,  and 
by  him  be  cancelled  and  destroyed  in  the  presence  of  the  governor, 
and  all  interest  which  shall  have  accrued  upon  any  coupon,  but 
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which  coupon  is  not  wholly  due,  shall  be  indorsed  upon  such  coupon 
before  delivery,  or,  if  the  parties  named  in  section  1  of  this  act 
prefer,  they  may  pay  to  the  treasurer  of  the  territory  the  accrued 
interest  on  such  coupon  and  the  same  shall  be  delivered  in  that  case 
without  indorsement  thereof. 

Sec.  6.  Said  bonds  shall  be  signed  by  the  treasurer  and  auditor 
of  said  Montana  territory,  and  shall  be  sealed  and  oountersif]jncd  by 
the  secretary  of  said  territory,  and  when  thas  issued,  shall  l^e  de- 
posited by  the  treasurer  of  said  territory  with  the  Farmers'  Jxyaxi 
and  Trust  Company  in  New  York  city,  or  such  person  or  persons, 
company,  corporation,  or  association  of  persons  as  the  governor  and 
treasurer  of  Montana  and  the  persons  named  in  section  1  of  this  act 
who  may  accept  of  the  terms  thereof  shall  agree  upon. 

Sec.  6.  The  bonds  herein  provided  to  be  issued  by  the  territory 
of  Montana  shall  be  procured  by  the  auditor  of  said  territory,  and 
he  shall  have  the  same  lithographed  or  engraved  at  the  lowest  ix)s- 
sible  cost,  which  shall  be  paid  out  of  the  general  fund  of  said  ter- 
ritory, by  warrant  drawn  by  said  auditor  upon  the  territorial  treas- 
urer. Said  bonds  shall  be  of  the  denomination  of  one  thousand 
dollars  each,  and  five  hundred  of  said  bonds  shall  be  dated  July 
Ist,  1877;  five  hundred  of  said  bonds  shall  be  dated  January  1st, 
1878;  two  hundred  of  said  bonds  shall  be  dated  July  1st,  1878; 
and  five  hundred  of  said  bonds  shall  be  dated  January  1st,  1879. 

Sec.  7.  The  railroad  herein  provided  for  shall  be  constructed 
by  the  corporation  or  association  of  individuals  undertaking  the 
same,  by  sections,  as  follows:  The  first  section  to  commence  at  the 
said  town  of  Franklin  and  terminate  at  or  near  Fort  Hall,  in  the 
territory  of  Idaho,  and  shall  be  fifty  miles  in  length,  and  thereafter 
each  section  northerly  on  said  road  shall  be  twenty-five  miles  in 
length. 

Sec.  8.  The  corporation  or  association  of  individuals  who  shall 
accept  the  terms  of  this  act,  and  undertake  the  construction  of  said 
railroad,  under  the  provisions  hereof,  shall  not  be  entitled  to  receive 
any  of  the  bonds  of  said  territory,  herein  provided  for,  until  they 
shall  have  constructed  and  placed  in  good  running  order,  with  the 
full  equipment  of  engines  and  rolling  stock,  section  number  one  of 
said  road,  and  when  the  said  corporation  or  association  of  individ- 
uals undertaking  the  construction  of  said  line  of  road  shall  have 
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completed  said  section  number  one,  and  cquipjxKi  the  same  with 
sufficient  engines  and  rolling  stock,  and  shall  desire  to  receive  a  por- 
tion of  the  aid  hereby   guaranteed,  they  shall    make  application 
for  the  same  to  the  governor  of  the  territory,  in  writing,  who,  upon 
receiving  such  written   application,  shall  at   once  designate  three 
commissioners,  who  shall  be  citizens  of  the  territory  of  Montana, 
disinterested,  impartial  men,  whose  duty  it  shall  be  to  go,  at  the 
expense  of  said  railroad  corjwration  or  association  of  individuals, 
and  examine  and  measure  that  portion  of  said  Une  of  railroad  which 
may  be  completed,  and  make  report  in  writing  to  the  governor  under 
oath,  of  the  result  of  their  examinations,  and  if  they  shall  find  on 
such  examination  that  said  road,  as  constructed,  complies  with  the 
requirements  of  this  act,  they  shall  so  state  in  their  report  to  the 
governor.     Upon  receiving  the  rejwrt  of  said  commissioners,  made 
to  the  governor  under  oath,  that  the  said  corporation  or  association 
of  individuals  has  complied 'with  the  provisions  of  this  act  and  has 
completed  .section  number  one  of  said  road,  and  equipped  the  same 
as  required  by  this  act,  the  governor  shall  immediately  thereafter 
make  his  order  on  the  territorial  auditor,  directing  him  to  order. the 
person  or  persons,  association,  company,  or  corporation  with  whom 
said   bonds  are  deposited  for  delivery,  to  deliver  to  the  persons 
named  in  section  1  of  this  act,  or  the  five  or  more  who  may  accept 
the  same,  or  their  assigns,  the  amount  of  said  bonds  to  which  they 
may  be  entitled,  less  any  coupons  for  interest  which  may  be  due 
and  any  interest  which  may  be  due  at  the  date  of  such  order,  and 
less  twenty-five  per  cent  of  the  amount  of  said  bonds  reserved  as 
security;  and  thereupon  the  auditor  shall  deliver  to  the  governor 
such  order,  who  shall  deliver  the  same  to  the  agent  or  represent?itivo 
of  said  railroad,  corporation,  or  association  of  individuals,  or  their 
assigns.     The  amount  shall  be  ascertained  by  dividing  the  said  sum 
of  one  million  seven  hundred  thousand  dollars  by  three  hundred 
and  eighty  and  then  multiplying  the  quotient  by  the  number  of 
miles  in  said  first  section.     The  remaining  twenty-five  per  cent  of 
said  amount  to  be  retained  on  deposit  as  hereinafter  provided  by 
said  territory  as  an  assurance  of  future  good  faith  upon  the  part  of 
said  oorj)oration  or  association  of  individuals,  and  their  compliance 
therewith.     Upon   presentation  to   the   said    Farmers'  Loan    and 
Trust  Company,   or  other   depository   chosen  under  section   5  of 


LAWS  OF  MONTANA  TERRITORY.  385 

this  act,  of  the  order  of  the  auditor  of  the  territory  aforesaid, 
endorsed  by  the  governor  with  his  approval,  the  said  Farmers'  Loan 
and  Trust  Company,  or  other  depository,  shall  detach  from  said 
bonds  all  coupons  which  were  due  at  the  date  of  said  order,  and 
shall  endorse  upon  any  coupon  not  due,  but  upon  which  interest 
luul  partially  accrued  at  the  date  of  said  order,  the  amount  of  in- 
terest which  at  the  date  of  said  order  had  accrued  and  the  amount 
so  endorsed  shall  be  considered  as  having  been  paid;  or,  if  the  indi- 
viduals or  company  building  said  road  shall  prefer  to  pay,  and 
sliall  pay  to  such  depository,  for   the  benefit  of  the  treasury   of 
Montana,  the  amount  of  interest  due  upon  said  coupon  at  the  date 
of  said  order,  the  same  shall  not  be  endorsed  thereon  as  aforesaid, 
and  thereupon  such  bonds  as  are  specified  in  said  order  shall,  less 
the  detached  coupons,  be  delivered  to  the  party  entitled  thereto. 
That  thereafter,  when  the  said  corporation  or  association  of  individ- 
uals shall  have  completed  the  second  section  of  said  road,  they  may 
apply  to  the  governor  for  the  aid  they  are  entitled  to  under  this  act, 
and  such  application  shall  be  made  in  the  manner  provided  in  this 
section,  and  commissioners  shall  be  appointed  and  first  make  a  report, 
as  is  above  provided.     Their  duties  shall  be  the  same,  and  their 
report  made  in  the  same  manner,  and  as  provided  in  this  section, 
and  thereupon  there  sliall  be  delivered  to  the  said  corporation,  or 
persons,  or  their  assigns  in  the  same  manner  as  heretofore  provided, 
bonds  equal  to  eighty-five  per  cent  of  the  amount  due  for  the  con- 
struction of  section  number  two  so  completed,  to  be  estimated  in  the 
same  manner  provided  in  this  section.     The  said  territory  reserving 
the  remaining  fifteen  per  cent  until  the  completion  in  the  same  man- 
ner of  the  said  road,  and  after  the  completion  of  the  third  section 
of  said  road,  bonds  shall  be  delivered  in  like  manner  for  the  eighty- 
five  per  cent  of  the  amount  due  upon  the  third  section  of  said  road, 
at  the  same  rate  as  hereinbefore  provided,  and  so  on  until  the  road 
shall  be  finally  completed,  when  the  balance  of  the  amount  of  bonds 
due  thereon,  being  the  twenty-five  and  fifteen  per  cent  reserve  as 
above  provided,  shall  be  fully  paid  over  to  said  company  in  the  samq. 
manner  as  hereinbefore  provided.     The  said  past  due  coupons  to  be 
detached  and  those  partially  due  to  be  paid  or  endorsed  as  above 
provided,  and  if  more  bonds  shall  have  been  deposited  with  said 
Farmers'  Loan  and  Trust  Company  or  selected  depository  than  are 
49 
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necessary  to  pay  the  aid  herein  granted,  the  same  shall  be  returned 
to  the  auditor,  and  shall  by  hira,  in  the  presence  of  the  treasurer 
and  governor,  be  registered,  cancelled,  and  destroyed  by  being 
burned,  and  rej>ort  thereof  shall  be  made  to  the  succeeding  legisla- 
tive assembly. 

Sec.  9.  It  shall  be  the  duty  of  the  parties  named  in  section  1 
of  this  act,  or  five  or  more  of  them,  to  signify  to  the  governor,  in 
writing,  their  acceptance  of  the  proposition  heroin  contained,  and  of 
the  terms  and  conditions  hereof,  and  of  their  acceptance  of  this 
agreehient,  on  or  before  the  25th  day  of  March,  1877,  and  unless 
they  shall  do  so,  or  unless  they  or  some  one  of  them,  before  said 
date,  shall,  by  telegraph  or  mail,  notify  the  governor  that  five  or 
more  of  the  persons  named  in  section  1  of  this  act  have  accepted 
the  aid  herein  specified,  on  the  terms  and  conditions  herein  imposed, 
it  shall  be  his  duty,  on  the  first  day  of  April,  1877,  to  issue  his 
proclamation  to  the  officers  of  the  various  counties  and  the  ele(;tors 
of  the  territory,  notifying  them  of  such  failure ;  and  if  no  such 
notice  shall  have  been  sent  the  governor  as  in  this  section  provided, 
no  election  for  the  approval  or  disapproval  hereof  shall  take  place, 
anything  in  section  15  of  this  act  to  the  contrary  notwithstanding. 

Sec.  10.  The  county  commissioners  of  the  several  counties  shall 
from  time  to  time  levy  a  sj)ecial  tax,  as  may  l)e  apportioned  by  the 
auditor,  in  the  same  manner  as  other  taxes  are  now  levied,  sufficient 
in  amount  to  pay  the  annual  interest  that  may  from  time  to  time 
accrue  upon  the  bonds  so  issued,  as  also  to  provide  for  the  payment 
of  said  bonds  less  any  sum  which  may  be  in  the  territorial  treasun' 
applicable  to  such  purpose,  and  the  auditor  shall  signify  in  writing 
to  the  boards  of  county  commissioners  of  each  of  the  various  organ- 
ized counties  of  the  territory  the  sum  of  money  which  such  county 
shall  raise  therefor,  determining  the  same  by  reference  to  the 
assessed  valuation  of  property  therein  for  the  preceding  year ;  and 
it  shall  be  the  duty  of  such  board  to  levy  a  sufficient  tax  to  pay  the 
same,  which  shall  be  levied  and  collected  as  other  taxes  are 
collected  and  levied,  and  they  shall  he  paid  into  the  territorial 
treasury. 

Sec.  11.  That  the  bonds  reserved  by  the  territory  upon  the  first 
section  of  said  road,  and  the  other  amounts  of  said  bonds  reserved 
from  time  to  time  upon   the  other  sections  as  security  for  the 
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ultimate  completion  of  said  road,  according  to  the  terms  hereof, 
shall  he  deposited  with  the  Farmers'  Loan  and  Trust  Company,  of 
New  York,  or  other  depository,  as  the  depository  and  trustee  of 
this  territory,  to  be  delivered  by  said  bank,  persons,  or  company, 
when  under  the  provisions  hereof  said  persons  or  railroad  corpora- 
tion shall  be  entitled  thereto,  and  at  that  time,  and  not  before,  it 
shall  be  the  duty  of  the  auditor  of  this  territory  to  give  said  cor- 
poration an  order  therefor,  as  herein  provided.  But  if  said  corpor- 
ation shall  in  any  particular  fail  to  do  or  perform  the  things  herein 
required,  within  the  terms  herein  limited,  it  shall  not  be  entitled  to 
have  or  receive  the  bonds  so  dei)osited,  nor  any  bonds  not  delivered 
at  the  time  such  failure  shall  take  place.  The  said  bonds  shall  be 
roistered  by  the  treasurer  in  a  book  to  be  kept  by  him  for  that 
purpose. 

Sec.  12.  That  nothing  herein  contained  shall  prevent  the  said 
corporation  from  building,  if  they  elect,  an  independent  line  of  ■ 
railn)ad  from  the  town  of  Ogden,  in  the  territory  of  Utah,  imme- 
diately or  ultimately ;  but  the  provisions  of  this  act  shall  only 
apply  to  such  portions  of  said  road  as  shall  be  constructed  from  a 
point  north  of  an  east  and  west  line  running  through  the  town  of 
Franklin ;  but  if  said  persons,  association,  or  corporation  shall  not 
construct  said  railroad  from  Ogden  to  Franklin,  they  shall  obtain 
possession  of  and  attach  to  the  road  herein  provided  for,  and  as  a 
part  thereof,  the  Utah  Northern  Railroad,  and  the  same  shall  be 
operated  from  said  northern  terminus  in  Montana  to  Ogden  as  a 
single  road,  and  with  only  one  rate  of  freight  for  each  class  of 
freight  transported  on  the  entire  line  of  said  railroad.  The  parties 
named  in  section  1  of  this  at^t,  or  any  five  of  them,  may,  for  the 
purpose  of  constructing  said  road,  organize  themselves  into  a  body 
corporate  under  any  laws  of  the  United  States  thereto  authorizing 
them,  or  they  may  sign  and  acknowledge  the  certificate  required  by 
section  1  of  an  act  of  the  legislative  assembly  of  the  territory  of 
Montana  entitled  "An  Act  to  provide  for  the  formation  of  railroad 
corporations  in  the  territory  of  Montana,"  passed  in  1873,  before 
any  officer  in  said  act  mentioned,  or  before  any  person  in  any  other 
state  or  territory  of  the  United  States  commissioned  by  the  laws  of 
this  territory  as  commissioner  of  deeds  in  such  state  or  territory, 
and  upon  filing  the  same  as  is  in  said  act  provided,  said  corporation 
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shall  be  a  bcxly  corporate  thereunder,  and  may  proceed  to  construct 
and  operate  said  road. 

Sec.  13.  The  commissioners  named  in  this  act  shall  make  their 
report,  and  take  and  subscribe  their  oath  thereto^  within  the  limits 
of  this  territory ;  and  if  the  same  is  false,  they  shall  be  deemed 
guilty  of  wilful  and  corrupt  perjury,  and  shall  be  punished  as  is 
provided  by  law  therefor. 

Sec.  14.  That  nothing  herein  contained  shall  be  construed  to 
inhibit  the  territory  from  caasing  ad  valorem  taxes  to  be  levied 
upon  the  property  of  said  railroad  company  ^vithin  said  territory  as 
taxes  are  levied  upon  other  property  in  this  territory ;  but  all  taxes 
so  levied  shall  be  paid  by  said  railroad  corporation  into  the  ter- 
ritorial treasury,  and  no  portion  thereof  shall  belong  to  any  county 
in  said  territory,  anjrthing  in  the  laws  now  in  force  to  the  contrary 
notwithstanding.  And  the  said  taxes  shall  be  set  aside  and  consti- 
tute a  fund  for  the  payment  of  the  interest  and  principal  upon  the 
bonds  authorized  to  be  issued  under  the  provisions  of  this  act  as  the 
same  shall  become  due  and  payable.  The  taxes  upon  said  road 
shall  be  ad  valorem  taxes,  and  they  shall  be  assessed  and  levied  by 
the  same  officers  as  other  taxes  are  by  law  levied  and  assessed ;  but 
they  shall  be  kept  separate  and  distinct  from  the  other  taxes,  and 
shall  be  re{)orted  by  the  county  treasurers  of  the  several  counties  in 
which  such  projierty  of  said  road  may  be  situate  to  the  treasurer  of 
the  territory,  and  shall  be  paid  into  the  territorial  treasury.  That 
the  said  |)ersons,  company,  or  corporation  receiving  the  aid  herein 
granted  shall  make  monthly  reports  of  all  ores  and  bullion  trans- 
ported on  said  road,  and  the  names  of  the  consignors  thereof,  and 
the  number  of  passengers  transported  thereon,  and  the  gross  receipts 
arising  from  such  ores,  bullion,  and  passenger  traffic,  and  shall,  in 
the  succeeding  month,  pay  into  the  territorial  treasury  one-twelfth 
of  the  grass  receipts  arising  from  the  transportation  of  said  ores 
and  bullion,  and  one  twenty-fifth  of  the  gross  proceeds  received 
from  such  passenger  traffic,  and  the  same  shall  be  set  aside  to  pay 
the  interest  on  the  bonds  herein  authorized  to  be  issued,  and  to 
constitute  a  sinking  fund  for  the  ultimate  payment  of  said  bonds. 

Sec.  15.  The  county  commissioners  of  the  several  coimties  shall 
give  notice  of  the  election  herein  provided  for  by  publication  in  one 
or  more  newspapers  published  within  such  county,  at  least  ten  days 
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before  such  election,  or,  if  no  newspaper  be  published  therein,  the 
same  shall  be  published  in  one  or  more  newspapers  published  in  the 
territory  most  likely  to  give  general  notice ;  and  they  shall,  at  their 
March  session,  1877,  or,  if  not  then,  they  shall  convene  forthwith 
thereafter,  and  they,  or  a  majority  of  them,  shall  cause  proper  poll 
books  to  be  distributed,  and  provide  for  the  holding  of  such  elec- 
tion ;  but  the  failure  of  the  county  commissioners  in  any  county  or 
counties  to  give  said  notice  shall  not  be  held  to  invalidate  the  said 
election,  but  the  same  is  hereby  appointed  to  be  held  on  the  10th 
day  of  April,  1877,  between  the  hours  of  eight  o'clock  a.  m.  and 
six  o'clock,  p.  M. ;  and  all  general  and  special  laws  applicable  to  the 
ponduct  of  general  elections,  not  inconsistent  herewith,  shall  be 
applicable  thereto. 

Sec.  16.  The  votes  that  are  cast  upon  the  proposition  herein 
contained,  after  abstracts  of  the  same  shall  have  been  made  by  the 
county  commissioners  of  the  several  counties,  and  such  abstracts 
shall  have  been  forwarded  to  the  auditor  as  aforesaid,  shall  be  can- 
vassed in  the  same  manner  that  the  vote  for  del^ate  to  congress  is 
canvassed  under  the  existing  laws.  Those  votes  cast,  which  read 
"North  and  South  Railroad  Aid — Fes,"  shall  be  held  and  inter- 
preted to  be  an  approval  of  this  act,  and  those  votes  which  read 
"North  and  Souih  Railroad  Aid — Noy^  shall  be  held  and  deemed  to 
be  a  disapproval  of  this  act,  and  the  said  votes  cast  thereon  shall 
be  counted  and  canvassed  accordingly. 

Sec.  17.  At  the  election  herein  provided  for,  the  ballots  or  votes 
shall  contain  the  words,  "  North  and  South  Railroad  Aid —  Fes,"  or 
"Northand  Sovih  Railroad  Aid — No,^^  and  the  same  rules,  regula- 
tions, liabilities,  and  penalties,  prescribed  for  the  conduct  of  other 
elections,  and  liability  of  officers  thereof  and  electors  within  this 
territory,  shall  be  observed  and  enforced  at  the  election  herein  pro- 
vided for ;  and  the  judges  at  such  election  shall  truly  certify  and 
forward  the  result  of  such  election,  together  with  the  poll  books 
and  ballots  so  cast,  to  the  board  of  county  commissioners  to  the 
county  seat  of  said  county,  within  two  days  after  the  same  shall 
have  been  counted  and  certified,  and  the  county  commissioners  shall, 
within  ten  days  thereafter,  forward  a  correct  abstract  of  the  votes 
cast  on  said  proposition  at  such  election  to  the  auditor  of  the  terri- 
tory; and  upon  the  failure  upon  the  part  of  any  officer  or  officers 
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herein  named  to  perform  the  duties  prescribed  by  this  act,  he  or 
they  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
there(3f  shall  forfeit  and  pay  a  fine  not  less  than  five  thousand 
dollal^  nor  exceeding  ten  thousand  dollars,  and  be  imprisoned  in 
th(?  county  jail  not  less  than  six  nor  more  than  ten  months. 

Sec.  18.  If  a  majority  of  the  votes  cast  upon  the  qu^tion 
hereby  submitted  shall  be  in  approval  of  this  act,  in  the  manner 
and  form  provided  in  sections  16  and  17,  it  shall  be  the  duty  of  the 
governor  of  the  territory  to  announce  such  fact  by  proclamation,  to 
be  published  in  one  or  more  newspapers  published  in  the  territory; 
and  thencelorward  this  act  shall  be  a  contract  of  binding  force  upon 
the  territory  of  Montana,  and  also  upon  the  corporation  or  associa- 
tion of  individuals  accepting  the  same  as  herein  provided,  for  the 
fulfillment  of  which  contract  in  every  particular  on  its  part  the 
good  faith  and  credit  of  the  people  of  Montana  territory  is  pledged. 

Sec.  19.  That  in  case  this  act  shall  be  ratified  and  confirmed  by 
the  electors  of  this  territory  in  the  manner  herein  provided,  and  the 
said  corporation  or  persons  shall  signify  its  or  their  acceptance  of 
the  terms  of  this  act,  as  herein  provided,  the  said  corporation  or 
I)ersons  shall  construct  and  fully  equip,  with  all  necessary  rolling 
stock,  at  least  one  hundred  miles  of  the  said  road  before  the  first 
day  of  January,  A.  D.  1878 ;  and  in  case  of  failure  so  to  do,  all 
right  of  such  corporation  under  the  provisions  of  tliis  act  shall  be 
deemed  and  held  forfeited,  and  it  shall  have  no  further  claim  upon 
this  territory  for  any  bonds  herein  provided  for ;  and  if  any  one 
year  shall  thereafter  elapse  without  one  hundred  additional  miles 
thereof  shall  be  com})leted  and  equipj>ed,  or  if  the  said  road  shall 
not  be  wholly  completed  to  its  northern  terminus  before  Januar}' 
1st,  1881,  then  and  in  that  case  the  territorj*  shall  be  absolved  from 
all  liability  to  deliver  said  bonds  not  delivered  at  tlie  time  such 
failure  shall  take  pla<«,  and  said  times  limited  shall  be  deemed  of 
the  essence  of  tliis  contract. 

Sec.  20.  Any  county  or  incorporated  city  desiring  to  bridge, 
grade,  or  furnish  ties  for  a  branch  of  said  road,  may,  by  the  duly 
qualified  electors  thereof,  contribute  thereto,  upon  the  proposition 
and  conditional  contrac^t  entered  into  therefor,  not  exceeding  two 
thousand  dollars  per  mile  of  the  distance,  which  contract  shall  be 
made  by  the  city  council  if  of  any  incorporated  city,  and  by  the 
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board  of  county  commissioners  if  of  a  county,  which  contracts  shall 
be  of  no  validity  unless  ratified,  in  the  manner  provided  by  such 
council  or  board  of  county  commissioners,  by  the  elet^tors  of  said 
city  or  county  ;  and  the  method  of  such  submission  shall,  as  near  as 
niay  be  practicable,  be  the  same  as  is  provided  in  this  act  for  tlie 
submission  hereof ;  and  the  duties  of  county  and  elec^tion  officers, 
as  is  herein  provided,  and  all  the  laws  applicable  to  general  elec^tions, 
shall  be  as  applicable  to  election  officers  of  an  incor}X)rated  city 
or  of  a  county,  on  such  elections,  as  they  are  to  a  general  election 
aforesaid,  and  all  the  penalties  and  restrictions  thereby  imposed 
shall  be  applicable  to  such  elections. 

Sec.  21.     That  the  propositions  made  in  the  foregoing  provisions 
^n  this  act  contained,  are  made  upon  the  hypothesis  and  presumj)- 
^'C)n  that  the  distance  between  the  said  town  of  Franklin  to  a  point 
^  ithin  five  miles  of  the  mouth  of  the  Pipestone  creek  aforesaid, 
a^rid  to  the  said  town  of  Helena,  by  the  most  direct  and  practicable 
route,  is  three  hundred  and  eighty  miles ;  and  if  the  said  distance 
l>etween  the  points  named,  by  the  most  direct  and  practicable  route, 
<^xceed  the  said  distance,  then  the  parties  named  in  secttion  1  of  this 
*ct  shall  not  be  required  to  build  the  said  road  beyond  a  point 
^hich  shall  be  three  hundred  and  eighty  miles  from    Franklin, 
towards  the  town  of  Helena  aforesaid,  by  the  most  direct  and  prac- 
ticable route ;  and  if  the  distance  between  the  points  aforesaid  shall 
be  less  than  three  hundred  and  eighty  miles,  then  the  sum  men- 
tioned in  section  2  of  this  act  shall  be  decreased  projwrtionally,  and 
all  the  provisions  of  this  act  shall  be  interpreted  in  accordance 
here\iith.     But  in  no  case  shall  any  territorial  aid  l)e  granted  to 
exceed  the  sum  of  one  million  and  seven  hundred  thousand  dollars. 
Sec.  22.     Thia  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 
Approved  February  16th,  1877. 
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ROBBERY— REWARDS. 
AN  ACT  to  faoilitate  the  conviction  of  robbers. 

Be  it  enacted  by  the  Le^latwe  Assembly  of  the  Territory  of  Mantana: 

Section  1.  The  governor  shall  offer  a  standing  reward  of  three 
hundred  dollars  for  the  arrest  of  each  person  engaged  in  the  rob- 
bery of,  or  in  an  attempt  to  rob,  any  j)erson  or  persons  upon,  or 
having  in  charge,  in  whole  or  in  part,  any  stage  coacli,  wagon,  rail- 
road train,  or  other  conveyance,  engaged  at  the  time  in  carr}nng 
passengers,  or  any  private  conveyance  within  this  territory,  the 
reward  to  be  paid  to  tiie  person  or  persons  making  the  arrest, 
immediately  upon  the  conviction  of  the  person  or  persons  so 
arrested,  but  no  reward  shall  be  paid  exce})t  after  such  conviction. 

Sec.  2.     This  act  shall  take  effect  from  and  after  its  passage. 

Approved  February  16th,  1877. 


SCHOOLS. 

AN  ACT  for  the  benefit  of  common  scliools. 

lie  it  enacted  by  the  Lex^islative  Asseinbly  of  the  Territory 
of  Maiitanu: 

Section  1.     That  all  moneys  arising  from  the  sale  of 
town  lots  under  and  by  virtue  of  the  several  acts  of  the 
legislative  assembly  of  the  territory  of  Montana  re- 
Moneys    re-    latiuff  to  town  sites,  that  now  is  or  that  mav  hereafter 

ceived    from  ^^  ' 

b^'^^    come  into  the  hands  of   any  probate  judge,  or  the  cor- 

to"s^oL1    porate  authorities  of  any  city  or  to^vn  of  this  territory, 

"^"**'  shall  l>e  paid  into  the  county  treasury  of  the  county  for 

the  use  and  benefit  of  the  common  schools  of  the  sc^hool 

district  in  which  such  citv  or  town  is  situated,  to  be  used 

as  provided  for  in  this  act. 

Sec.  2.     The  county  treasurers  of  the  several  counties 

of  this  territory  shall  transfer  all  moneys  so  j>aid  into 

ure/to^tranS-    said  treasury^,  as  provided  for  in  section  1  of  this  act,  or 

ey"to  schoSi    that  may  now  be  in  such  treasury,  derived  from  said 

source,  to  the  scho(jl  fund  of  the  school  district  in  which 

such  town  is  situated,  which  shall  be  paid  out  on  the 


sale  of 
sites 
bate 
to 
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order  of  the  school  trustees  of  such  district,  as  provided 

for  in  section  3  of  this  act ;  and  which  said  moneys  shall    To  be   used 

'  "^  in     building 

be  by  said  treasurer  set  apart  as  a  special  fund  for  the    f^^  ftirnish- 

•^  r    •  r  ing  school 

purpose  of  building  and  furnishing  school  houses,  and    ^o»ises. 
shall  be  used  for  such  purpose  alone,  unless  otherwise 
ordered,  as  provided  for  in  this  act. 

Sec.  3.  The  school  trustees  of  any  school  district  are 
hereby  authorized  to  draw  warrants  on  said  fund  named 
in  sections  1  and  2  of  this  act  for  the  purpose  of  build-    Trustees  may 

draw    war- 
ing and  fumishintr  a  school  house  in  such  place,  in  the    rants  on  such 

°  ^^^  ^  r         '  building 

town  or  city  from  the  sale  of  lots  out  of  which  such    ^i^^^- 
fund  arose,  as  they  may  designate,  which  said  warrants 
or  orders  shall  specify  the  fund  on  which  the  same  are 
drawn,  and  for  what  purpose  drawn. 

Sec.  4.  That  said  fund  may  be  used  for  general 
school  purposes,  if  a  majority  of  the  qualified  voters  of 
such  district  shall  so  elect,  and  upon  the  written  request 
of  any  fifty  of  the  qualified  voters  of  such  district,  pre- 
sented to  the  trustees  for  such  purpose,  said  trustees  shall 
order  an  election  for  such  purpose,  at  which  election    when    such 

-  fund  uMd  for 

said  trustees  shall  prepare  the  form  of  the  ballot  used  at   general 
such  election,  and  which  election  shall  be  given  notice  of   poses, 
and  conducted  as  other  elections  provided  for  the  several 
school  districts  under  the  general  school  laws  of  this  ter- 
ritory, and  that  when  any  warrant  is  so  drawn  on  said 
fund  for  other  purposes  than  the  building  and  furnishing 
a  school  house,  said  warrant  shall  so  specify  that  it  w^as 
pursuant  to  an  election  held  for  such  purpose. 
Approved  February  15th,  1877. 


STENOGRAPHERS. 

AN  ACT  to  provide  for  the  employment  of  stenographers  in 

the  district  courts. 

^  it  enacted  by  the  Legislative  Assembly  of  the  TetTitory 

of  Montana: 

Segtion  1.  The  judge  of  the  district  court  may  ap- 
point, whenever  in  his  judgment  it  will  expedite  the 
50 
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Judge  of  dis- 
trict  court 
may  appoint 
short- D  and 
reporter. 


Oath  of  re- 
porter. 


Duty  o  f  r  e- 
porter. 


Compeniia- 
tion  of  re- 
porter. 


public  business,  a  short-hand  reporter,  who  shall  be  well 
skilled  in  the  art  and  competent  to  discharge  the  duties 
required  for  the  purpose  of  recording  the  oral  testimony 
of  witnesses  in  criminal  cases,  and  in  civil  cases  where 
either  of  the  parties  require  it,  and  such  other  matter  as 
the  judge  may  direct. 

Sec.  2.  Such  reporter  shall  take  an  oath  faithfully 
to  perform  the  duties  of  his  office,  which  shall  be  filed 
in  the  office  of  the  clerk.  He  shall  attend  such  sessions 
of  the  court  as  the  judge  may  direct,  and  may  be  re- 
moved by  the  judge  making  the  appointment,  for  mis- 
conduct, incapacity,  or  inattention  to  duty. 

Sec.  3.  Such  short-hand  reporter  shall  receive  com- 
peasation  as  follows:  For  each  day  actually  employed 
in  court  taking  testimony,  such  sum  as  may  be  fixed  by 
the  judge,  not  exceeding  eight  dollars  per  day,  and  for 
making  transcripts  thereof,  for  each  one  hundred  and  fifty 
words,  fifteen  cents.  In  criminal  cases  such  fees  shall  be 
audited  and  paid  out  of  the  county  treasur}'^  upon  a  cer- 
tificate from  the  judge  certifying  the  amount  thereof. 
In  civil  cases  the  fees  therefor  shall  be  paid  by  the 
party  requesting  the  same,  and  the  amount  allowed  sucli 
reporter  shall  be  taxed  as  part  of  the  costs. 

Sec.  4.     This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 


SUPREME  COURT  REPORTS. 

AN  ACT  to  provide  for  publishing  the  reports  of  the  supreme 

court  of  the  territory. 

Be  it  enacted  by  the  Legialaiive  Assembly  of  the  Temtonj 
of  Mardaiia: 

Section  1.     That  section  3  of  the  act  entitled  "An 

Reports  of    ^^  ^  provide  for  reporting  the  decisions  of  the  supreme 

wurt  printed    court,"  approved  January  4th,  1872,  be  amended  so  that 

tep?fto^"*'''    it  will  read  as  follows:     "Section  3.     The  reporter  of 

such  volume  shall  print  and  bind  two  hundred  copies  of 
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such  edition  at  the  expease  of  the  territory :  PraMedy 
that  the  same  shall  be  paid  for  at  the  rate  of  six  dollars 
for  each  volume  of  six  hundred  pages,  and  that  each 
volume  of  more  than  six  hundred  pages  shall  be  paid 
for  at  the  same  rate,  and  for  the  number  of  pages  ex- 
ceeding six  hundred,  and  upon  the  said  reporter  leaving 
at  some  place  in  New  York  a  suflBcient  number  of  copies 
to  enable  said  auditor  of  the  territory  to  send  one  copy 
to  each  state  and  territory,  which  place  and  number  shall 
be  designated  by  said  auditor,  and  depositing  a  sufficient 
number  of  additional  copies  to  make^  with  the  number 
left,  to  send  to  the  libraries  of 'the  different  states  and 
territories,  two  hundred  copies,  the  said  auditor  shall 
issue  to  the  said  reporter  a  warrant  for  the  amount  to  be 
found  due,  as  is  in  this  section  provided:  Provided, 
That  the  whole  expense  of  publication  of  a  full  volume 
of  such  reports  shall  not  exceed  the  sum  of  fifteen  hun- 
dred dollars  to  the  territory." 

Sec.  2.  The  original  section  3  of  the  act  to  which 
this  is  amendatory  be  and  the  same  is  hereby  repealed. 

Approved  February  16th,  1877. 


Reports  for 
■ta  t  e  8  and 
territories. 


Proviso. 


SWINE. 
AN  ACT  in  relation  to  swine. 

&  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Section  1.  That  hereafter  it  shall  be  unlawful  for 
any  owner  or  owners  of  swine  to  permit  the  same  to  run 
at  large  from  the  first  day  of  April  until  the  first  day 
of  November. 

Sec.  2.  That  the  owner  or  owners  of  swine  are 
hereby  prohibited  from  letting  the  same  run  at  large  at 
any  season  of  the  year  in  any  town  or  village  in  this 
territory  with  a  population  of  over  one  hundred  and 
fifty  inhabitants ;  and  any  swine  so  found  running  at 
large  in  any  such  town  or  village  shall,  upon  complaint 
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being  made  by  any  citizen,  be  seized  by  the  sheriff  or 
any  constable  of  the  county,  and  sold  in  the  same  man- 
ner aft  now  provided  by  law  for  the  sale  of  personal 
property  on  execution,  and  the  proceeds  thereof  shall  be 
paid  into  the  common  school  fund  of  the  county. 

Sec.  3.  Any  person  or  persons  violating  the  provLs- 
vioiating  thifi  lous  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  in  the  sum  of 
ten  dollars  for  the  first  offense,  and  in  an  additional  sum 
of  twenty  dollars  for  each  subsequent  offense,  and  shall 
be  liable  in  dam;ige  to  any  party  injured  thereby,  to  be 
recovered  in  any  court  having  competent  lurisdiction : 

This  Ect  not  o  1  .1 

to  apply  to    Provided,  That  the  provisions  of  this  act  shall  not  apply 

M  18801118. 

county.  to  Missoula  county. 

Sec.  4.  That  all  fines  collected  under  the  provisions 
JnTo  8cES)1  of  this  act  shall  be  paid  into  the  county  treasury  for  the 
^"^  *  use  and  benefit  of  the  common  schools  of  said  oountj'. 

Sec.  5.  That  all  ac^ts  and  parts  of  acts  conflicting 
Acts  repealed  with  the  provisions  of  this  act  be  and  the  same  are 
hereby  repealed. 

Sec.  6.  This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

Approved  February  15th,  1877. 


TEACHERS'  INSTITUTES. 
AN  ACT  to  authorize  the  holding  of  county  teachers*  institutes. 

Be  it  enxvded-  by  the  Legiskdive  Assembly  of  the  TerrUory 
of  Montana : 

Section  1.     That  the  county  superintendent  of  com- 
mon schools  in  any  county  in  this  territory,  containing 
ten  or  more  than  ten  organized  school  districts,  may, 
Teachers'  in-    ^^^^  he  believes  that  the  educational  interests  of  his 
heid^iSnuJ    county  would   be   promoted   thereby,  hold  annually  a 
'^^^'  teachers'  institute  at  such  time  as  may  be  agreed  upon 

between  him  and  the  territorial  superintendent,  and  siicii 
institute  shall  continue  in  session  not  less  than  two  days 
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nor  more  than  five  days.  He  shall  give  at  least  ten  days 
notice  of  the  time  and  place  of  holding  such  institute 
by  publication  in  some  new8[>aper  published  in  the 
county,  if  there  be  one,  if  not,  by  one  written  notice  to 
each  qualified  teacher  in  the  county. 

Sec.  2.  It  shall  be  the  duty  of  all  teachers  engaged 
in  the  county,  and  of  all  j)ersons  holding  certificates,  to 
attend  such  institute  and  participate  in  the  exercises  Duty  of 
thereof,  and  all  teachers  who  may  have  charge  of  schools  tend  institute 
at  the  time  of  holding  the  annual  institute  shall  adjourn 
their  schools  for  the  time  during  which  the  institute  shall 
be  held. 

Sec.  3.  All  teachers  who  may  adjourn  st^hool  for  the 
purpose  of  attending  any  annual  institute  shall  be  al- 
lowed the  same  pay  while  in  actual  attendant^e  as  when    Teacher'spay 

^  '^  ,  to     continue 

teaching,  and  the  county  superintendent  shall  certify  to    J^^^^^f^gJuS 
the  number  of  days  attendance  of  each  teacher,  and  the 
trustees  of  the  several  districts  shall  count  them  as  so 
many  days  lawfully  employed. 

Sec.  4.  The  county  superintendent  of  common 
schools  shall  provide  a  building,  fuel,  lights,  stationery,  ^^ 

janitor's  services,  and  all  things  necessary  for  holding    ^"^j^^^J*^® 
the  institute,  and  shall  present  an  itemized  account  of   J^^  **  [q,  \'5JS: 
such  expenses,  not  to  exceed  twenty-five  dollars,  to  the    ^"^• 
board  of  county  commissioners,  and  it  shall  be  paid  from 
the  school  fund  of  the  county. 

Sec.  5.     This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

Approved  February  16th,  1877. 
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TERRITORIAL  CONVICTS. 

AX  ACT  to  create  a  jjood  time  law  for  the  convicts  of  the  territorial 

penitentiary. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana^ 

Section  1.  That  every  convict  who  is  now  or  who  may  here- 
after be  confined  in  the  territorial  penitentiary,  and  who  shall  have 
no  infraction  of  the  rules  and  regulations  of  the  penitentiary  or 
laws  of  the  territory  recorded  against  him,  and  who  performs  in  a 
faithful  manner  the  duties  assigned  to  him,  in  an  orderly  and  peace- 
able manner,  shall  be  entitled  to  the  diminution  of  time  from  his 
sentence  as  appears  in  the  following  table,  for  the  respective  years 
of  his  sentence,  and  pro  rata  for  any  part  of  a  year  when  the  sen- 
tence is  for  more  or  less  than  a  vear : 


NO.  OF  YEARS 
OF  SENTENCE. 


GOOD  TIME 
GRANTED. 


TOTAL  CK)OD  TIME  MADE. 


TIME  TO  BE  SERVED  IF 
FULL  TIME  IS  MADE. 


Ist 

2d 

3d 

4th 

5th 

6th 

7th 

8th 

9th 

10th 

11th 

12th 

13th 

14th 

15th 

l«th 

17th 

18th 

UHh 

2()th 

21  St 

22d 

23d 

24th 

25th 


year. 


year 

yearr 

year. .« 

year 

year 

year  ....  6 

vear 6 

vear 6 

year 6 

year j(> 

year....  6 
year  ....  6 

year 6 

year 6 

year 6 

year 6 

year 6 

year 6 

year 6 

year 6 

year. ...  H 
year...«  6 

year 6 

year.  .^6 


month  ... 
months... 
months... 
months... 
months... 
months  .. 
months... 
months... 
months... 
months... 
months... 
months... 
months... 
months... 
months... 
months... 
months... 
months... 
months... 
months... 
months... 
months... 
months... 
months... 
months... 


1  month 

3  months 

6  months 

10  months 

1  year  and  3  months 

1  year  and  9  months. ... 

2  years  and  3  months... 

2  years  and  9  months... 

3  years  and  3  months... 

3  years  and  9  months... 

4  years  and  3  months... 

4  years  and  9  months... 

5  years  and  3  months... 

5  years  and  9  months... 

6  years  and  3  months... 

6  years  and  9  months... 

7  years  and  3  months... 

7  years  and  9  months... 

8  years  and  3  months... 

8  years  and  9  months... 

9  years  and  3  months... 
9  years  and  9  months... 

10  years  and  3  months... 

10  years  and  9  months... 

11  years  and  3  months... 


11  months 

1  year  and  9  months.  ... 

2  years  and  6  months... 

3  years  and  2  months... 

3  years  and  9  months... 

4  years  and  3  months... 

4  years  and  9  months... 

5  years  and  3  months... 

5  years  and  9  months... 

6  years  and  3  months... 

6  ye^rs  and  9  months... 

7  years  and  3  months... 

7  years  «nd  9  months... 

8  years  and  3  months... 

8  years  and  9  months... 

9  years  and  3  months... 
9  years  and  9  months... 

10  years  and  3  months... 

10  years  and  9  months... 

11  years  and  3  months... 

11  years  and  9  months... 

12  years  and  3  months... 

12  years  and  9  months... 

13  years  and  3  months... 
13  years  and  9  months... 


Sec.  2.  In  case  any  convict  shall  be  guilty  of  the  violation  of  any 
of  the  rules  or  laws  of  the  penitentiary,  or  of  the  territory,  as  above 
provided,  and  has  become  entitled  to  any  diminution  of  his  sentence 
by  the  provisions  aforesaid,  he  shall,  for  the  first  offense,  forfeit,  if 
he  has  made  so  much,  two  (2)  days;  for  the  second  offense,  four  (4) 
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days;  for  the  third  offense,  eight  (8)  days;  and  for  the  fourth  of- 
fense, sixteen  (16)  days,  and,  in  addition  thereto,  whatever  number 
of  days  more  than  one  that  he  is  in  punishment  shall  also  be  for- 
feited. For  more  than  four  offenses  the  warden  shall  have  the 
power  to  deprive  him,  at  his  discretion,  of  any  portion  or  all  of  the 
good  time  that  the  convict  may  have  earned,  but  not  lews  than  us 
provided  for  the  fourth  offense. 

Sec.  3.  That  whenever  any  convict  is  or  has  been  connuitted 
under  several  convictions,  with  sefmrate  sentences,  they  shall  be  con- 
strued as  one  continuous  sentence  under  this  law  in  the  granting  or 
forfeiting  of  good  time. 

Sec.  4.  The  warden,  in  computing  the  diminution  of  time  for 
those  convicts  now  in  the  penitentiary,  shall  allow  them  the  "  good 
time  granted,"  but  not  the  "good  time  made,"  for  the  year  or  part 
of  a  year  of  their  unexpired  sentence,  the  same  as  if  this  law  had 
been  in  effect  at  the  commencement  of  their  sentence. 

Sjbc.  5.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  February  16th,  1877. 


TERRITORIAL  CONVICTS. 

AN  ACT  to  authorize  the  governor  to  contract  for  the  keeping  and  main- 
taining of  the  territorial  convicts,  in  the  United  States  jjenitentiary  at 
Deer  Lodge. 

-Be  U  enacted  by  the  Le^idaUve  Assembly  of  the  Territory  of  Montana: 

Sec.  1.  That  the  governor  of  the  territory  is  hereby  authorized 
and  directed  to  enter  into,  make,  and  execute,  on  behalf  of,  and  in 
the  name  of,  the  territory,  upon  such  tenas  as  he  shall  think  beft, 
a  oontract  with  the  authorities  of  the  United  States  for  the  keeping, 
clothing,  and  maintenance,  in  the  United  States  penitentiary  at 
Deer  Lodge,  for  a  term  of  years,  not  to  extend  beyond  Augui^  Int, 
1879,  of  all  persons  sentenced  to  oonfinement  in  the  territorial  pent- 
tendaiy,  for  ounces  against  the  laws  <4^  the  territriiy  /  Prf/m/Jedj 
that  the  amount  contracted  to  be  paid  l/y  the  territ/jry  shall  wA 
exceed  the  sum  of  one  dollar,  Unitiisrl  States  currency^  per  day,  ff^r 
keepings  clotbiog  and  maintaining  earij  tuf/nvui^ 
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Sec.  2.  Whenever  by  the  terms  of  such  contract  payments  are 
to  be  made  bv  the  territor\\  the  w'Brden,  or  officer  of  the  United 
States,  in  charge  of  the  penitentiary,  shall  make  out  and  deliver  to 
the  governor  an  account  of  the  money  due  from  the  territory,  sj)eci- 
fying  the  name  of  each  territorial  prisoner,  and  the  length  of  time 
the  territory  is  c^harged  for  such  prisoner,  and  shall  certify  that  such 
amount  is  correct,  and  that  the  prisoners  charged  for  have  been 
kept  in  the  penitentiary  during  all  the  time  charged  for  them, 
respectively ;  which  account  shall  be  examined  by  the  governor,  and 
if  he  be  satisfied  that  the  same  is  correct  he  shall  so  certify,  and 
upon  j)resentation  to,  and  filing  with,  the  territorial  auditor  of  such 
account  and  certificate,  the  said  auditor  is  hereby  authorized  and 
dire(;ted  to  draw  his  warrant,  to  the  j)erson  authorized  by  the  con- 
tract to  receive  payment  for  the  amount  due  on  said  ac(X)unt,  on  the 
territorial  treasury,  payable  out  of  any  money  in  the  territorial 
treasury  not  otherwise  appropriated  by  law,  and  such  warrant  shall 
be  paid  as  other  warrants  drawn  on  the  treasury. 

Se(^  3.  The  governor  is  hereby  authorized  to  make  such  contract 
as  he  shall  think  advantageous  to  the  territory,  for  the  hire  or  labor 
of  the  territorial  convicts,  for  the  period  of  not  exceeding  two  years, 
or  to  af)ply  the  labor  of  such  prisoners  in  payment  of  the  amount 
due  the  United  States  for  the  keeping,  clothing,  and  maintenance  of 
such  prisoners. 

Sec.  4.  Whenever  any  territorial  (X)nvict  shall  be  discharged 
from  imprisonment,  and  shall  be  destitute  of  proper  and  sufficient 
clothing,  and  of  means  to' procure  tlie  same,  the  governor  is  hereby 
authorized  and  directwl  to  provide  pro})er  and  sufficient  clothing 
for  such  prisoner,  upon  the  certificate  of  the  warden,  or  other  officer 
in  charge  of  the  penitentiary,  that  the  same  is  necessary :  Protidedy 
the  cost  of  such  clothing  furnished  any  one  prisoner  shall  not  exceed 
fifteen  dollars,  and  he  shall  also  pay  the  additional  sum  of  five 
dollars  in  money ;  and  upon  the  filing  by  the  governor,  in  the  office 
of  the  territorial  auditor,  of  the  certificate  of  such  warden  or  other 
offi(*er  in  charge,  and  of  the  governor,  that  such  clothing  was  neces- 
sary and  has  been  furnished,  the  said  auditor  is  authorized  and 
dirtH.'t4»d  to  draw  his  warrant  on  the  territorial  treasury  for  the 
amount  so  ex})endcd  for  clothing  in  favor  of  the  governor;  payable 
out  of  any  money  in  the  treivsury  not  other>vise  appropriated. 
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Sec.  5.  All  persons  sentenced  to  imprisonment  in  the  peniten- 
tiary under  the  laws  of  this  territory,  shall  be  confined  in  the  Uni- 
ted States  penitentiary,  at  Deer  Lodge  City,  in  pursuance  of  the 
contract  to  be  made  as  above  provided. 

Sec.  6.  That  the  territorial  auditor  is  hereby  required  to  issue 
territorial  warrants  for  such  amounts  as  may  be  necessary  to  pay  for 
such  maintenance,  clothing,  and  keeping  of  such  convicts,  in  United 
States  currency,  and  the  governor  and  auditor  are  authorized  and 
required  to  sell  the  same  at  the  highest  price  that  can  be  obtained 
therefor  in  Uiiited  States  currercy,  and  apply  the  proceeds  of  such 
sale  to  the  payment  of  all  sums  due,  or  that  may  become  due  the 
United  States  under  the  provisions  of  this  act:  Provided,  That 
the  territorial  auditor  shall  post  a  notice  conspicuously  in  his  office 
for  twenty  days  previous  to  selling  such  warrants,  stating  about  the 
amount  of  United  States  currency  he  will  require  at  a  given  time, 
and  requesting  bids  for  the  same,  and  he  shall  give  notice  of  such 
sale  to  each  banker  in  the  territory,  by  addressing  and  mailing  him 
a  postal  card  at  least  ten  days  before  the  sale. 

Sec.  7.  Whenever  the  word  "maintenance"  occurs  in  the  pre- 
ceding sections  of  this  act,  it  is  understood  to  mean  support  in  sick- 
ness as  well  as  health,  including  all  necessary  medical  attendance 
and  care. 

Sec.  8.  That  the  act  to  regulate  and  govern  the  penitentiary  at 
Deer  Lodge  City,  Montana  territory,  approved  May  6th  1873,  and 
all  amendments  heretofore  made  to  said  act,  be  and  the  same  are 
hereby  repealed. 

Approved  February  15th,  1877. 


TERRITORIAL  TREASURER. 
AN  ACT  relating  to  the  duties  of  the  territorial  treasurer. 

Be  U  endcted  by  the  Legislative  Assembly  of  the  Territory  of  Montana : 

Section  1.     That  the  territorial  treasurer  is  authorized,  and  it  is 

hereby  made  his  duty,  to  transfer  any  and  all  surplus  moneys  which 

are  now  or  which  may  accumulate  in  the  sinking  fund  prior  to  Jan- 

oary  1st,  1878,  to  the  general  fund,  and  apply  the  same  to  the 

51 
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payment  of  outstanding  territorial  warrants  and  the  interest  due 
upon  the  same. 

Sec.  2.  This  act  shall  take  effect,  and  be  in  force  from  and  after 
its  passage. 

Approved  February  16th,  1877. 
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TREASURERS— TERRITORIAL  AND  COUNTY. 

AN  ACT  to  protect  the  treasuries  of  the  counties  and  of  the 

territory  of  Montana. 

Be  U  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Section  1.  It  shall  l^e  the  duty  of  the  county  com- 
missioners of  the  several  counties  of  this  territory,  at 
any  of  their  regular  meetings,  or  at  such  other  times  as 
they  may  select,  and  not  less  than  twice  in  each  year,  to 
examine  the  books  of  the  treasurers  of  their  respective 
counties,  and  to  count  the  moneys  in  their  possession  as 
such  treasurers ;  and  for  this  purpose  it  is  hereby  made 
the  duty  of  such  treasurers  in  the  several  counties, 
whenever  thereto  requested  by  the  said  county  commis- 
sioners of  their  counties,  or  any  two  of  them,  to  deliver 
forthwith  to  said  county  commissioners  said  books,  and 
all  of  them,  and  to  permit  an  inspection  and  count  of 
the  funds  in  their  hands,  and  all  of  them ;  and  if  the 
said  books  and  moneys  shall  be  found  by  them  to  be 
correct,  they  shall  certify  the  same  over  their  signatures, 
and  the  county  clerk  shall  enter  the  same  in  the  records 
of  the  proceedings  of  the  board  of  county  commissioners. 

Sec.  2.  The  governor  shall  have  power,  and  it  is 
hereby  made  his  duty,  to  examine  the  books  of  the  ter- 
ritorial treasurer  as  oflen  as  twice  in  each  year,  and  at 
such  times  as  he  may  select,  and  to  count  the  funds  in 
the  hands  of  such  treasurer ;  and  he  shall  also  examine 
the  books  of  the  territorial  auditor ;  and  he  shall  make 
a  report  of  the  result  of  such  examination  in  writing, 
and  file  the  same  with  the  secretary  of  the  territory. 
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Sec.  3.     It  shall  be  the  duty  of  the  secretary  of  the   secretary  of 
territory  to  file  and  pre^rve  the  reports  of  the  governor    fflc  and  pre- 

L      .  . ,    ,  ^  serve  report. 

nerein  provided  for. 

Sec.  4.    If,  at  any  time,  upon  the  examination  of  the 
territorial  treasury,  it  shall  appear  to  the  governor  that 
the  books  of  the  territorial  treasurer  do  not  correspond 
^th  the  amount  of  funds  on  hand,  or  that  the  said 
hooks  do  not  show  the  actual  condition  of  said  office  and 
the  funds  on  hand;  or  if  it  shall  appear  to  him  that  any 
funds  of  the  territory  have  been  embezzled  or  diverted 
from  their  proper  channel,   or   in   any  way  or  man-    governor   in 
uer  expended  or  taken   from    the    treasury   without    treasurer 
authority  of  law ;  or  that  there   is  or  has  been   any    guilty  of  ne- 
^Ipable  n^ligence  by  said  treasurer  in   the  keeping    feasMice. 
^f  said  books,  or  the  care  or  keeping  of  said  public 
Uioneys,  he  is  hereby  empowered,  and  it  is  hereby  made 
his  duty,  forthwith  to  take  possession  of  the  books, 
Uioneys,  papers,  and  other  property,  of  every  kind  and 
uescription,  belonging  to  the  territory,  or  which  came  to 
the  treasurer's  possession  by  virtue  of  his  said  office,  and 
to  remove  the  said  treasurer  and  appoint  another  in  his 
pJaoe,  who  shall  give  bonds  to  the  approval  of  the  said    ^^^1^**^^*12* 
governor,  and  take  the  oath  prescribed  by  law ;  which    ^^^  ^^j 
oath  shall  be  taken  before  some  justice  of  the  supreme   '^'• 
<^urt,  or,  in  the  absence  of  the  said  justice,  before  a  pro- 
hato  judge,  which  oath  and  bond  shall  be  filed  with,  and 
'■eoorded  by,  the  secretary  of  the  territory,  and  thereupon 
the  governor  shall  turn  over  to  such  treasurer  the  books, 
uioueys,  papers,  and  other  property,  and  take  his  receipt 
therefor ;  and  the  governor  shall  make  report  of  his  said 
doings  to  the  succeeding  l^islative  assembly,  and  the 
said  treasurer  shall  hold  his  office  until  the  close  of  the 
uext  legislative  assembly. 

Sbc.  5.  If,  at  any  time,  upon  the  examination  of  the  ^^^  of  conn- 
county  treasuries  herein  provided  for,  it  shall  appear  to  Jfon^rs^n 
the  county  commissioners  that  the  books  of  the  county  ^l^urer^'^is 
treasurers  do  not  correspond  with  the  amount  of  funds  ^JS^Se.™*^' 
ou  hand,  or  that  the  said  books  do  not  show  the  actual 
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Appointment 
and  qualifica- 
tion of  anoth- 
er treasurer. 


County  treas- 
urer to  make 
auarterly  set- 
ement  and 
report. 


Statement  of 
each  settle- 
ment to  be 
made  by 
chairman  of 
board. 


Same  trans- 
mitted to  au- 
ditor. 


condition  of  said  office  and  the  funds  on  hand ;  or  if  it 
shall  appear  to  them  that  any  funds  of  the  county  have 
been  embezzled  or  diverted  from  their  proper  channel, 
or  in  any  way  or  manner  expended  or  taken  from  the 
treasury  without  authority  of  law;  or  that  there  is  or  has 
been  any  culpable  negligence  by  said  treasurer  in  the  keep- 
ing of  said  books,  or  the  care  or  keeping  of  the  said  pub- 
lic moneys,  they  are  hereby  empowered,  and  it  is  here- 
by made  their  duty  to  forthwith  take  possession  of  the 
books,  moneys,  and  papers  and  other  property  of  every 
kind  and  description  belonging  to  the  county,  or  which 
came  to  the  possession  of  said  treasurer  by  virtue  of  his 
said  office,  and  appoint  another  in  his  place,  who  shall 
give  bonds  to  the  approval  of  said  county  commissioners, 
and  take  the  oath  prescribed  by  law,  which  oath  shall  be 
taken  before  an  officer  authorized  by  law  to  administer 
oaths;  which  oath  and  bond  shall  be  filed  with  the  clerk 
of  the  board  of  county  commissioners,  and  thereupon 
the  commissioners  shall  turn  over  to  such  treasurer  the 
books,  moneys,  papers,  and  other  property  and  take  his 
receipt  therefor,  and  the  said  treasurer  shall  hold  his 
office  until  his  successor  shall  be  elected  and  qualified. 

Sec.  6.  That  each  county  treasurer  shall,  at  the  ex- 
piration of  each  and  every  quarter,  make  a  settlement 
with  the  board  of  county  conmiissioners  of  their  respec- 
tive counties,  and  shall  make  a  quarterly  report  of  all 
moneys  collected  for  county  and  territorial  purposes,  and 
shall  forthwith  transmit  such  report,  together  with  the 
amount  due  the  territory,  to  the  territorial  treasurer. 

Sec.  7.  The  chairman  of  the  board  of  county  com- 
missioners shall  make,  or  cause  to  be  made  by  the  clerk 
of  the  board,  a  certified  statement  of  each  and  every 
quarterly,  annual,  or  final  settlement  had"  with  said 
county  treasurer,  showing  the  amount  collected  by  said 
treasurer  for  territorial  pur|K)ses;  and  before  the  board 
shall  adjourn  they  shall  cause  said  certified  statement  to 
be  transmitted  to  the  territorial  auditor. 

Sec.  8.     If  any  territorial  or  county  treasurer  shall  re 
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fuse  to  comply  with  the  demand  of  the  officer  or  officers 
hereby  empowered  to  examine  their  books,  moneys,  and 
papers,  for  shall  wilfully  seek  or  endeavor  for  any  period 
of  time  whatever  to  delay  such  delivery  or  examination, 
or  shall  refuse  to  comply  with  the  demand  of  the  gov- 
ernor herein  provided  for,  or  the  demand  of  the  county 
conimissioners  herein  provided  for,  to  deliver  up  any 
hooks,  moneys,  papers,  or  other  property  belonging  to 
their  respective  offices,  upon  receiving  notice  of  their  re- 
moval, he  shall  be  deemed  guilty  of  a  felony,  and,  lacing 
thereof  convicted,  shall  be  punished  by  imprisonment  in 
the  territorial  prison  for  a  period  not  less  than  six 
Dionths  nor  exceeding  five  years. 

Sec.  9.  That  for  the  purpose  of  more  fully  making 
such  examination,  such  eommissioners  shall  cause  said 
treasurer  to  make  oath  before  some  person  authorized  to 
administer  oaths,  that  the  money  he  represents  to  said 
commissioners,  belongs  to  the  county,  and  shall  also 
^^  a  similar  oath  to  be  administered  to  the  i)erson  or 
"Onagers  of  corporations  with  whom  such  moneys  may 
he  deposited. 

Sbc.  10.  This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

Approved  February  15th,  1877. 
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WARRA  NTS  —  COUNT  Y. 


AX  ACT  to  re{)cal  sccition  1  of  an  act  entitled  "An  Act  concerning  county 

warrants,  and  for  otlier  purj>()8e8." 

Be  il  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montcirui: 
Section  1.     That  section  1  of  an  act  entitled  "An  Act  concerning 

<'ounty  warrants  and  for  other  [)uqK)8C8,"  approved  January  11th, 

1H72,  be  and  the  sime  is  hereby  rei)ealed. 
Approved  February  9th,  1877. 
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AN  ACT  to  regulate  the  sale  of  water  and  encourage  the  pur- 
suits of  industry. 

Be  U  etuided  by  t/ie  Legislative  Aasembly  of  the  Territory 
of  MoivUiiui : 

Section  1.  That  any  }>erson  or  persons,  company  or 
corporation,  having  the  right  to  use,  sell,  or  dispose  of 
water,  and  engaged  in  using,  selling,  or  disposing  of  the 
same,  who  shall  have  a  surplus  of  water  not  used,  or 
sold,  or  any  person  or  persons,  corporation  or  company, 
having  a  surplus  of  water  and  the  right  to  sell  and  dis- 
Roguiationaa  ix)se  of  the  samc,  shall,  and  they  or  it  are  hereby  re- 
pius  wat«».  quired,  upon  the  payment  or  tender  to  the  person  or  per- 
sons entitled  thereto,  an  amount  equal  to  the  usual  and 
customary  rates  per  inch,  to  convey  and  deliver  to  the 
person  or  persons,  company  or  corporation,  such  surplus 
of  unsold  water,  or  so  much  thereof  for  which  said  pay- 
ment or  tender  shall  have  been  made,  and  shall  continue 
so  to  convey  and  deliver  the  same  weekly  so  long  as  said 
surplus  of  unused  or  unsold  water  shall  exist  and  said 
payment  or  tender  made  as  aforesaid. 

Sec.  2.     That  any  person  or  persons,  corporation  or 
company,  desiring  to  avail  themselves  of  the  provisions 
of  this  act,  shall,  at  their  own  cost  and  expense,  construct 
or  dig  the  necessary  flumes  or  ditches  to  receive  and 
convey  the  surplus  water  so  desired  by  it  or  them,  and 
Manner  in    ^'^^  P^^  ^^  tender  to  the  person  or  persons,  corporation 
^J*^  J^^PJ^y    or  company  having  to  the  right  to  the  use,  sale,  or  dis- 
Sves  o?  toe    posal  thereof,  an  amount  equal  to  the  necessary  costs  and 
thisact"*  ^^  expense  of  tapping  any  gulch,  stream,  reservoir,  ditch, 
flume,  or  aqueduct,  and  putting  in  gates,  gauges,  or  other 
proper  and  necessary  appliances  usual  and  customary  in 
such  cases,  and  until  the  same  shall  be  so  done  the  deliv- 
ery of  the  said  surplus  water  shall  not  be  required  as 
provided  by  section  1  of  this  act. 

Se*:;.  3.     That  any  person  or  jKjrsoiLs,  corporation  or 
company,  constructing  the  necessary  ditches,  aqueducts, 
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or  flumes,  and  making  the  payments  or  tenders  herein 
before  provided,  shall  be  entitled  to  the  use  of  so  much 
of  the  said  surplus  water  as  said  ditches,  flumes,  or  aque- 
ducts shall  have  the  capacity  to  carry  and  for  which  pay- 
ment or  tender  shall  have  been  made  as  aforesaid,  with 
all  the  rights  and  privileges  incidental  thereto  so  long  as 
said  unsold  or  surplus  water  exists  and  said  payment  or 
tender  shall  be  or  have  been  made,  and  may  institute  and 
maintain  any  appropriate  action  at  law  or  in  equity  for 
the  enforcement  of  such  right  or  recovery  of  damages 
arising'from  a  failure  to  deliver  or  wrongful  diversion  of 
the  same. 

Sec.  4.  That  nothing  in  this  act  shall  be  so  oonstnied 
as  to  give  the  person  or  persons,  corporation  or  company, 
acquiring  the  right  to  the  use  of  water  as  hereinbefore 
provided,  the  right  to  sell  or  dispose  of  the  same  after 
heing  so  used  by  it  or  them,  or  prevent  the  original 
owner  or  proprietor  from  re-taking,  selling,  and  disposing 
of  the  same  in  the  usual  and  customary  manner,  after  it 
is  so  used  as  aforesaid. 

Sec.  5.  This  act  to  take  eflFect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  16th,  1877. 
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WOOLEN  MANUFACTORIES. 

AN  ACT  to  encourage  the  manufacture  of  woolen  fabrics  in  the 

territory  of  Montana. 

Be  it  enacted  by  the  Leffidative  Assembly  of  the  Territory 
of  Montana : 

SBcriON  1.     The  first  woolen  factory  that  shall  be 
erected  and  operated  in  the  territory  of  Montana  of  proper 
construction  and  sufficient  capacity  for  the  production  of   S^SuEcation 
flannels  and  blankets,  shall  be  exempt  from  all  taxation    2n  facYory 
for  the  term  of  six  years  from  the  date  of  the  completion    this  territory, 
of  .such  factory ;  the  said  factory  shall  be  deemed  com- 
pleted at  the  time  of  manufacturing  the  first  fabric. 
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Term  "wool- 
en factory" 
defined. 


Notice  of  in- 
tention  to 
erect  woolen 
fa<'tory. 


Preference 
given  to  per- 
son first  filing 
notice  and 
com  plying 
with  this  act 


Seo.  2.  The  term  "woolen  factories,"  usetl  in  this 
act,  is  hereby  defined  to  include  and  embrace  the  build- 
ing or  buildings  and  lands  cimnected  therewith,  together 
with  all  machinery  used  in  or  al)out  the  same,  or  in  any 
wise  necessarily  connected  therewith,  and  all  water  rights, 
ditches,  flumes,  reservoirs,  and  all  st<X5k  on  hand  unsold, 
whether  the  same  be  raw  or  manufactured. 

Sec.  3.  That  any  person  or  corporation  filing  with 
the  auditor  of  the  territory  the  first  notice  of  his  or  their 
intentions  to  erect  and  oj)erate  a  woolen  factory  within 
two  years  from  the  date  of  filing  said  notice,  shall  have 
the  term  of  six  months  from  the  time  of  filing  the  notice 
aforesaid  to  complete  arrangements  and  obtain  the  neces- 
sary machinery  for  the  erection  of  said  factory ;  and  at 
or  before  the  expiration  of  the  said  six  months  said  per- 
son or  corporation  shall  commence  the  erection  of  said 
factory  and  shall  prosecute  the  work  thereupon  with  due 
diligence  until  the  same  shall  be  completed. 

Sec.  4.  Any  person  or  corporation  that  shall  first  file 
the  notice  provided  for  in  section  3  of  this  act,  and  shall 
proceed  to  erect  and  complete  said  factory  in  manner  pro- 
vided therein,  this  act  shall  have  the  effect  to  give  pref- 
erence to  such  person  or  corporation  under  this  act  for 
the  term  of  six  months  after  the  date  of  filing  the  afore- 
said notice. 

Sec.  5.  All  acts  and  parts  of  acts  in  conflict  herewith 
l>e  and  the  same  are  hereby  reiKsiled. 

Approved  February  14th,  1877. 
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AN  ACT  to  pay  for  the  supjwrt  and  maintenance  of  the  insane. 

Be  in  eruicted  by  the  Ijcxj^idatwe  Assembly  of  ilie  Territory  of  Montana: 

iSection  1.  There  shall  be  and  is  hereby  appropriated  out  of 
the  territorial  treasury  the  sum  of  fifteen  hundred  and  forty-three 
dollars  and  fifty  cents,  to  be  paid  to  Sister  Josephine,  superioress  of 
St.  John's  Ha«?pital,  Helena,  Montana  territory,  for  the  supix)rt, 
care,  and  maintenance  of  certain  insane  j)ersons  as  appears  by  the 
account  rendered  and  approved  by  the  governor  to  the  thirty-first 
(lay  of  January,  1877;  and  the  territorial  auditor  is  hereby  author- 
ized and  directed  to  draw  his  warrant  on  the  territorial  trea.surer 
for  the  above  amount,  in  favor  of  said  person,  to  be  paid  out  of  any 
money  in  the  treasury  not  otherwise  appropriated. 

Sec.  2.  This  act  to  take  efiect  and  be  in  force  from  and  after  its 
passage. 

[Note  FROM  THE  Secretary. — The  foregoing  act  having  been  presented 
to  the  governor  of  the  territory  on  the  twenty -ninth  day  of  January,  1877, 
for  his  api)roval,  and  not  having  been  returned  by  him  to  the  house  of  tlie 
It'jdHlative  assembly  in  which  originated,  within  the  time  prescribed  by  the 
organic  act  of  the  territory,  has  become  a  law  without  his  approval.] 


AN  ACT  to  provide  for  the  relief  of  the  finances  of  Beaverhead  county. 

Be  it  enacted  by  the  Legiskdive  Assembly  of  the  Territory  of  Montana : 

Section  1.  That  the  county  commissioners  of  Beaverhea<l 
county,  in  this  territory,  shall  have,  in  addition  to  the  powers  al- 
ready conferred  upon  them  by  law,  authority  to  call  in  at  any  time 
when  they  shall  deem  it  expedient  for  the  interest  of  said  county, 
all  outstanding  orders  or  warrants  against  the  treasury  of  said 
county,  payable  out  of  the  general  fund  thereof,  and  to  issue  cou- 
pon bonds  in  lieu  thereof. 
52 
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Sec.  2.  All  lx)nds  that  may  hereafter  l^e  issued  under  the  pro- 
visions of  this  ac^t,  shall  draw  interest  from  the  date  of  issuance 
thereof,  at  a  rate  not  exceeding  ten  |)er  («nt  per  annum,  said  inter- 
est to  be  due  and  payable  on  the  first  day  of  January  of  each  year, 
by  the  treasurer  of  said  count)',  out  of  any  moneys  in  his  hands,  at 
the  office  of  said  treasurer,  or  in  the  city  of  New  York,  as  the 
holder  of  siiid  lK)nds  may  elect. 

Sec.  3.  The  coupon  bonds  authorized  by  this  act  shall  be  in 
such  form  as  the  county  commissioners  may  direct,  and  shall  bear 
the  signature  of  the  said  county  commissioners  and  shall  be  sealed 
and  countersigne<l  by  the  coimty  clerk.  The  coupon  shall  be  at- 
tached to  said  l)onds,  and  shall  be  also  in  the  form  aforesaid,  and  each 
coupcm  shall  bear  the  signature  of  the  chairman  of  said  cx)unty 
conmiissioners,  countersigned  by  said  clerk. 

Sec.  4.  Each  bond  issued  under  the  provisions  of  this  act  shall 
\ye  registered  by  the  county  treasurer  of  said  county,  in  a  book  to 
he  providwl  for  him  by  said  county  for  that  purjK)se,  in  which 
shall  Ikj  entered  the  number,  date,  and  amount  of  each  bond,  and 
the  name  of  the  person  to  whom  the  same  was  issued.  All  war- 
rants called  in  by  said  commissioners,  and  in  lieu  of  which  such 
lionds  shall  have  been  issued,  shall  he  cancelled  bv  said  com- 
missioners  in  the  same  manner  that  county  warrants  are  now  can- 
celled under  the  general  laws' of  the  territor}',  and  the  said  commis- 
sioners shall  preserve  in  a  book  to  be  kept  by  the  clerk  for  that 
purpose,  a  correct  description  of  each  warrant  called  in,  showing 
the  date  and  amount  and  number  of  each  warrant,  to  whom  the 
same  was  issue<l,  and  the  amount  of  interest  due  thereon  at  the  date 
of  such  cancellations. 

Sec.  5.  All  bonds  issued  under  the  provisions  of  this  act  shall 
be  of  the  denominations  of  one  hundred  dollars  and  five  himdred 
dollars;  and  if  any  amount  of  such  orders  or  warrants  presented  by 
any  person  for  funding  shall  be  of  a  sum  less  than  one  hundred 
dollars,  the  holder  of  such  warrants  shall  make  up  the  amount  in 
money  so  as  to  ecjual  the  amount  of  the  face  of  the  bond  to  he 
issued,  and  any  money  paid  for  that  purpose  shall  be  paid  to  the 
county  treasurer,  to  the  credit  of  the  general  fund. 

Sec.  6.  All  bonds  issued  under  the  provisions  of  this  act  shall 
become  due  and  payable  ten  years  from  the  date  of  their  issue,  but 
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shall  be  redeemable  at  the  pleasure  of  said  county  at  any  time  after 
the  expiration  of  five  years  from  such  date. 

Sec.  7.  The  faith  of  said  Beaverhead  county  is  solemly  pledged 
for  the  payment  of  the  interest  and  redemption  of  the  principal  of 
said  bonds. 

Sec.  8.  For  the  purpose  of  carrying  into  effect  the  provisions 
of  this  act,  the  said  commissioners  are  hereby  authorized  to  have 
printed  or  lithographed  at  the  lowest  possible  rates,  suitable  lx)nds, 
with  coupons  attached,  and  pay  therefor  out  of  any  moneys  in  the 
treasury  of  said  county,  not  otherwise  appropriated. 

Sec.  9.  All  holders  of  county  warrants  on  the  general  fund  of 
said  amnty  shall  present  the  same  to  the  board  of  commissioners 
of  said  county,  or  file  the  same  with  the  county  clerk  thereof,  on  or 
before  the  first  day  of  May,  A.  D.  1877,  for  conversion  into  l)onds 
under  the  provisions  hereof;  and  in  case  any  such  holder  shall  fail 
to  present  his  warrants  to  the  said  commissioners,  or  file  the  same 
with  the  said  clerk,  on  before  said  day,  it  shall  be  lawful  for  the 
said  eommi&sioners,  in  their  discretion,  to  issue  and  dispose  of  in 
the  manner  hereinafter  provided,  a  suflBciency  of  said  bonds  to  pay 
off  said  warrants,  and  shall  out  of  the  proceeds  of  such  sale  of 
bonds,  cause  the  said  warrants  to  be  redeemed  in  the  manner  now 
provided  under  the  general  laws  of  the  territory,  for  the  redemp- 
tion of  county  warrants. 

Sec.  10.  The  county  commissioners  of  said  county  shall  cause 
to  be  advertised  in  a  newspaper  having  a  general  circulation  in  said 
county  (the  designated  newsi>aper  of  said  county,  if  there  be  one), 
four  four  weeks,  that  they  will  sell  at  public  auction  to  the  highest 
bidder,  the  bonds  authorized  by  section  9  of  this  act  to  be  sold, 
stating  in  such  notice  the  time  and  place  of  such  sale  and  the 
amount  and  denomination  of  the  bonds  to  be  sold :  Pravidedy  That 
no  bonds  disposed  of  under  the  provisions  of  this  act  shall  be  sold 
at  less  than  the  face  thereof. 

Sec.  11.  At  any  time  after  the  warrants  of  said  county  shall 
have  been  converted  into  bonds  under  the  provisions  of  this  act,  and 
there  shall  have  accumulated  in  the  treasury  of  said  county  funds 
not  appropriated  by  law,  and  not  needed  to  meet  the  current  ex- 
penses of  said  county,  any  sum  of  money  exceeding  one  hundred 
dollars,  it  shall  be  lawful  for  the  treasurer  of  the  county  to  pur- 
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chase  the  bonds  of  said  county,  to  the  extent  of  such  awnimulatwl 
funds,  by  order  and  under  the  direction  of  said  commissioners,  and 
said  treasurer  shall  re[X)rt  thereon  to  said  commissioners,  at  his  next 
settlement,  and  said  commissioners  shall  then  cancel  said  bonds  hh 
provided  by  law. 

Sec.  12.  The  treasurer  of  said  county  shall  pay  the  interest  as 
it  falls  due  on  the  bonds  herein  authorized,  on  the  presentation  to 
him  of  the  proper  ooujwns  therefor,  and  all  bonds  and  coupons 
which  may  be  paid  by  him  shall  1x5  returned  by  him  to  said  com- 
missioners at  his  next  settlement  with  them,  and  the  said  commis- 
sioners shall  cancel  such  bonds  and  coupons  in  the  manner  now 
provided  by  law  for  the  cancellation  of  county  warrants. 

Sec.  13.  That  if  any  person  or  i)ersons  shall  falsely  make,  forge, 
counterfeit,  or  alter,  or  cause  to  be  made,  forged,  counterfeited,  or 
altered,  or  shall  wilfully  aid  or  assist  in  making,  forging,  counter- 
feiting, or  altering  any  bond  or  coupon  authorized  to  be  issued  under 
the  provisions  of  this  act,  or  shall  pass,  utter,  publish,  or  sell,  or 
attempt  to  pass,  utter,  publish,  or  sell,  or  shall  have  or  keep  in 
possession,  or  conceal,  with  intent  to  utter,  publish,  or  sell,  any 
such  forged,  counterfeit,  or  altered  bond  or  coujx)n  with  intent  to 
defraud  any  person  or  persons,  body  corporate  or  [K)litic,  eveiy 
such  person  so  offending  shall  be  deemed  guilty  of  a  felony,  and 
shall,  ujwn  conviction  thereof,  be  punished  by  fine  not  exceeding 
ten  thousand  dollars,  and  by  imprisonment  in  the  [wuitentiiU'y  not 
exceeding  fifteen  years,  in  the  discretion  of  the  court. 

Sec.  14.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  {XLssage. 

Approved  February  16th,  1877. 


AN  ACT  to  enable  the  people  of  Bozenian  to  erect  a  school  house. 

Be  it  enacted  by  tlie  Lcf/isiative  AssettMy  of  the  Territory  of  Montana : 

Section  1 .  That  the  trustees  of  school  district  No.  7,  in  Galla- 
tin county,  Montana  territory,  are  hereby  authorized  and  emjKJW- 
ered  to  issue  on  the  credit  of  said  school  district,  couiwn  bonds  to  an 
amount  not  to  exceed  the  sum  of  fifteen  thousand  dollars,  or  so 
much  thereof  as  may  be  necessary  to  enable  the  trastees  of  said 
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f^hool  district  to  purchase  and  enclose  suitable  grounds,  erect  thereon 
awple  and  sufficient  buildings  for  school  purposes,  furnish  and  equip 
the  same,  which  bonds  shall  be  redeemable  at  the  pleasure  of  the 
trustees  of  said  school  district,  and  shall  become  due  and  payable 
ten  years  from  their  date,  and  bear  interest  at  a  rate  not  exceeding 
ten  per  cent  per  annum,  interest  payable  semi-annually. 

Sec.  2.  The  bonds  authorized  to  be  issued  by  this  act  shall  be 
in  such  form  as  the  school  trustees  may  direct,  and  shall  l)ear  the 
signature  of  the  chairman  of  the  board  of  school  trustees,  and  shall 
be  sealed  and  countersigned  by  the  clerk  of  said  school  district,  and 
the  coupons  attached  to  the  bonds  shall  be  signed  by  the  chairman 
of  the  board  of  school  trustees,  and  the  clerk  of  said  school  district, 
and  each  bond  issued  shall  be  registered  by  the  county  treasurer,  in 
a  book  provided  for  that  purpose,  and  it  shall  show  the  number  and 
amount  of  each  bond,  and  to  whom  issueti,  and  the  said  bonds  shall 
be  sold  by  the  said  school  trustees  or  their  lawfully  authorized 
agents,  at  not  less  than  nihety  cents  on  the  dollar  of  the  face  thereof, 
as  hereinafter  provided. 

Sec.  3.  The  school  trustees  shall,  as  soon  as  practicable  after 
the  passage  of  this  act,  give  notice,  by  advertisement  in  some  news- 
paper published  in  this  territory,  for  a  period  of  not  more  thjin  four 
weeks,  to  the  effect  that  the  said  school  trustees  will  sell  said  bonds 
(briefly  describing  the  same),  and  stating  the  time  when,  and  phice 
where,  such  sale  shall  take  pla(*e:  ProvUled,  That  the  school  trus- 
tee are  authorized  to  reject  any  and  all  bids,  and  to  sell  said  cou- 
iwn  bonds  at  private  sale,  if  they  believe  it  for  the  best  interest  of 
the  district,  and  all  moneys  arising  from  the  sale  of  said  bonds  shall 
be  paid  forthwith  into  the  treasury  of  Gallatin  county,  to  the  credit 
of  said  school  district,  and  shall  be  immediately  available  for  car- 
rying out  the  provisions  of  this  act,  and  the  treasurer  shall  not  be 
entitled  to  any  com[)ensation  for  paying  out  said  money. 

Sec.  4.  All  bonds  authorized  to  be  issued  by  this  act  shall  be 
of  the  denominations  of  one  hundred  and  five  hundred  dollars,  and 
the  faith  of  said  school  district  is  hereby  solemnly  pledged  for  the 
payment  of  the  interest  and  the  redemption  of  the  principal  of  said 
honds. 

Sec.  5.  The  school  trustees  shall  ascertain  and  levy  annually  the 
tax  requisite  to  pay  the  installments  of  interest  as  they  become 
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due,  and  a  sinking  fund  to  moQi  the  Imnds  at  their  maturity,  and 
said  tax  shall  l)econie  a  lien  upon  the  pro|>erty  in  said  school  dis- 
trict, and  be  collected  in  the  same  manner  and  under  the  same  laws 
that  other  taxes  are  coUec^ted. 

Sec.  6.  Whenever,  at  any  time,  the  sum  in  said  sinking  fund 
shall  equal  or  exceed  the  sum  of  one  hundred  dollars,  and  from 
time  to  time  thereafter,  when  it  may  so  o(!Cur,  the  county  treasurer 
shall  j)ost  in  his  office,  that  he  will  in  thirty  days  from  the  date  of 
such  notice,  redeem  said  amount  of  bonds  which  may  then  be  pay- 
able, giving  the  numbers  thereof,  i)reference  being  given  to  the 
oldest  issue,  and,  if  at  the  expiration  of  said  thirty  days,  the  holder 
or  holders  of  said  bonds  shall  fail  or  neglect  to  present  the  same 
for  payment,  interest  thereon  shall  cease,  but  the  treasurer  shall  at 
all  times  thereafter  l)e  ready  to  redeem  the  same  on  presentation; 
and  whenever  any  bonds  shall  l>e  so  purchased  or  redeemed,  the 
county  treasurer  shall  cancjel  all  bonds  so  purchased  and  redeemed 
by  writing  across  the  face  of  such  bond  or  bonds,  in  red  ink,  the 
word  "  redeemed,"  and  the  date  of  such  redemption. 

Sec.  7.  The  treasurer  of  the  county  shall  pay  in  lawful  money 
of  the  United  States,  out  of  any  moneys  belonging  to  the  said 
school  district,  at  the  expiration  of  six  months  from  the  date  of  the 
issue  of  each  bond,  the  interest  due  thereon,  and  semi-annually 
thereafter,  ujwn  presentation  at  his  office  of  the  proper  coupon, 
which  shall  show  the  amount  due,  and  the  number  of  the  bond  to 
which  it  belonged ;  and  all  coupons  so  paid  shall  be  reported  to  the 
scJiool  trustees  at  their  first  meeting  thereafter. 

Sec.  8.  For  the  j)uriK)sc  of  carrying  into  effect  the  provisions 
of  this  act,  the  said  school  tnistees  are  hereby  authorized  to  cause  to 
l)e  printed  or  lithographed,  at  the  lowest  ix)ssible  rates,  suitable  bonds 
with  coupons  attached,  and  pay  for  the  same  out  of  any  moneys  in 
the  county  treasury  to  the  credit  of  said  school  district. 

Sec.  9.  That  if  the  school  tnistees,  or  any  of  them,  shall  fail 
or  refuse  to  pay  into  the  county  treasury  the  money  arising  from 
the  sale  of  the  bonds  provided  for,  they  shall  be  deemed  guilty  of 
a  felony,  and,  upon  conviction  thereof,  shall  be  punished  by  a  fine 
not  exceeding  five  thousand  dollars,  and  by  imprisonment  in  the 
penitentiary  not  exceeding  the  term  of  ten  years,  in  the  discretion 
of  the  court. 
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Sec.  10.  This  act  shall  be  submitted  to  the  qualified  voters  of 
the  said  school  district,  on  Saturday,  the  17th  day  of  February, 
1877,  at  the  school  house  in  said  district,  by  direction  of  the 
school  trustees,  and  if  a  majority  of  the  votes  so  cast  at  the  elecition 
shall  be  in  favor  of  this  act,  then  this  act  to  be  in  full  force  and  ef- 
fect; but  if  a  majority  of  the  votes  so  cast  shall  be  against  this  act, 
then  this  act  shall  remain  8usj)ended,  unless  thereafter  enforced,  as 
hereinafter  set  forth. 

Sec.  11.  In  case  of  the  rejection  of  this  act  by  a  majority  of 
the  voters  at  the  first  election,  at  any  time  or  times  thereafter,  when 
twenty  of  the  qualified  voters  of  said  district  shall  petition  the 
school  trustees  of  said  district  for  a  re-submission  of  this  act  to  the 
voters  of  said  district,  then  it  shall  he  the  duty  of  said  trustees  to 
again  submit  the  adoption  or  rejection  of  this  ai^t  to  a  vote  of  the 
qualified  voters  of  said  district,  and,  if  upon  said  second  submission 
a  majority  shall  be  in  favor  of  this  act,  then  the  same  shall  be  in 
full  force  and  effect  from  the  time  of  its  adoption.  Said  re-sub- 
missions shall  be  conducted  in  the  manner  prescribed  by  the  school 
triLstees ;  and  whenever  the  triLstees,  or  a  majority  of  them,  shall  be 
of  the  opinion  that  this  act  is  desirable,  they  may  re-submit  said  act 
as  many  times  as  in  their  judgment  shall  be  proper,  for  adoption  or 
rejection,  in  the  manner  by  them  prescribed. 

Sec.  12.  This  act  to  take  effect  and  Ix;  in  force  from  and  after 
its  passage. 

Approved  February  6th,  1877. 


AN  ACT  legalizing  the  action  of  the  county  commissioners  of  Gallatin 

county. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana : 

Section  1.  That  the  levy  of  taxes  for  the  year  1877,  by  the 
lx)ard  of  county  commissioners  of  Grallatin  county,  Montana  terri- 
tory, is  hereby  declared  to  be  as  valid,  to  all  intents  and  purposes 
whatsoever,  as  if  the  said  levy  of  taxes  had  been  made  on  the 
day  prescribed  by  law. 

Sec.  2.  This  act  shall  be  in  force  and  take  effect  from  and  after 
its  j)asRage. 

Approved  February  16th,  1877. 
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AN  ACT  defining  the  iK)wer8  and  duticfl  of  tho  board  of  county  connnifi- 

sionerH  of  Gallatin  county  in  (pertain  caseH. 

Be  it  enacted  by  the  Ijegislxtiive  AsaenMy  of  the  Territory  of  Mantaim: 

SExmoN  1.  That  the  hosLvd  of  county  coiiiinissioners  of  the 
wHinty  of  Gallatin  are  hereby  authorized  and  empowered  to  create, 
enlar^i^e,  extend  or  establish,  or  alter,  widen,  alK)lish,  grade  or 
otherwise  improve  any  street,  avenue,  or  alley,  in  any  city,  town,  or 
village  in  said  county,  which  shall  have  Ixicn,  or  may  hereafter  l)e 
pre-emj)ted,  platted,  and  surveyed,  in  accordance  with  the  acts  of 
congress  and  laws  of  this  territory. 

Sec\  2.  That  whenever  any  street,  avenue,  or  alley,  heretofore  or 
hereiifter  lawfully  created,  altered,  extended,  or  established,  shall  Ix' 
ol)structed  or  blocked  by  any  pei'son  or  persons,  corporation  or  coriH>r- 
ations,  it  shall  Ix?  the  duty  of  said  board  of  county  commissioners, 
u|>on  the  presentation  of  a  petition,  signed  by  at  least  twenty  house- 
holders and  bonnfule  residents  of  any  such  city,  towTi,  or  village,  re- 
(juesting  the  removal  and  abatement  thereof,  to  issue  an  onler 
directed  to  the  person  or  persons,  cor|X)ration  or  cor|M)rations,  ol)- 
structing  or  blocking  such  street,  avenue,  or  alley,  requiring  and 
cr)mmanding  them  or  it  to  remove  or  abate  the  same  ;  which  said 
order  shall  l)e  served  uj)on  the  person  or  persons,  corj)oration  or 
coq^)rations,  by  the  sheriff'  of  said  county,  l)y  delivering  a  copy 
thereof  to  him  or  them,  or  to  the  president,  secretar}^  or  cashier,  or 
jKirson  having  (charge  of  such  corj)orations  or  corporation. 

Sec.  3.  That  if  any  }>erson  or  |>ersons,  corporation  or  corjK>ra- 
tions,  fail,  neglect,  or  refuse  to  remove  or  abate  such  ol)structioii 
within  thirty  days  after  the  service  of  the  copy  of  the  order,  ofi 
providcHl  in  the  j)receding  section,  or  on  or  before  the  next  regular 
w'ssion  of  said  lK)ard  thereafter,  then  in  tliat  case  it  shall  l^e  la\vfiil 
for,  and  said  board,  at  such  regular  session,  is  hereby  authorized 
and  directed  to  issue  its  order  to  the  sheriff'  of  said  county,  com- 
manding him  to  abate  and  remove  such  olxstruction,  which  said 
order  shall  l)e  duly  executed  and  retunied  by  said  sheriff,  with  hii? 
proceeding  thereon  endorsed,  and  tlie  same  shall  lx»  filed  and  pre- 
served among  the  records  of  said  board. 

Spxj.  4.  That  all  costs  and  expenses  incurred  in  serving  said 
tirder,  and  in  removing  and  abating  such  obstruction  shall  Ik?  jxiid 
to  said  sheriff  by  the  jwrson  or  j)ersons,  ooqwration  or  corporations 
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failing,  n^lecting,  or  refusing  to  comply  with  the  mandate  of  said 
order,  and  ujwn  a  faihire  to  so  pay  the  same  upon  demand,  the  said 
sheriff  is  authorized  to  collect  the  same,  with  costs,  in  an  ordinary 
action  of  debt,  before  any  court  of  competent  jurisdiction,  and  the 
person  or  persons,  corporation  or  corporations,  so  neglecting,  fail- 
'Qg,  or  refusing  to  abate  or  remove  said  obstructions,  shall  not 
receive  any  compensation  for  any  damages  or  injuries  necessarily 
incurred  in  removing  or  abating  the  same. 

Sec.  6.    That  whenever,  in  the  opinion  of  said  board,  it  shall 
Ixj  necessary  to  take  private  property  for  public  use  in  creating, 
^tablisliing,  widening,  extending,  or  opening  any  street,  avenue,  or 
^loy,  in  any  such  city,  town,  or  village,  the  property  holders  of 
said  city,  town,  or  village  shall  be  required  to  make  just  compensa- 
tion therefor;  and  when  the  owners  thereof  and  the  said  board  of 
county  commissioners  cannot  or  do  not  agree  upon  the  amount 
of  such  comi^ensation,  said  board  shall  appoint  three  disinterested 
free-holders  of  said  city,  town,  or  village,  who  shall  each  take  an 
oath  before  the  clerk  of  the  said  board,  or  some  one  authorized  to 
administer  oaths  in  said  county,  for  the  faithful  and  impartial  dis- 
charge of  their  duty,  to  view  and  inspect  the  said  property  so  pro- 
posed to  be  taken,  and  to  assess  and  determine  the  value  thereof,  and 
damages  occasioned  thereby,  and  shall,  within  twenty  days  after 
service  of  notice  of  their  appointment  as  such  commissioners,  proceed 
«o  to  view,  examine,  assess,  and  determine  the  value  of  said  prop- 
erty and  damages  aforesaid,  and  rej)ort  the  same  to  said  board ;  and 
if  said  board  shall  be  of  opinion  that  the  benefit  and  advantages  to 
the  public  shall  be  equivalent  to  the  amount  of  compensation  or 
damages  so  assessed,  it  shall  caase  the  said  street,  avenue,  or  alley  to 
be  opened,  widened,  extended,  or  established;  and,  in  assessing  such 
damages,  the  jury  shall  take  into  consideration  any  benefit  which 
such  improvements  will  result  into  the  balance  of  any  claimant  s 
property  situate  on  or  near  the  street,  avenue,  or  alley  so  opened, 
widened,  or  extended:     Pramded,  That  in  all  cases  either   party 
may  appeal  to  the  district  court  from  any  inquest  or  award  made 
as  aforesaid;  but  such  appeal  shall  not  in  any  manner  delay  the 
opening,  widening,  or  extending,  or  establishine:  any  street,  avenue, 
or  alley,  or  condemning  any  property  as  aforesaid,  but  the  adequacy 
of  damages  alone  shall  be  considered. 
63 
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Sec.  6.  That  in  case  any  building  erected  prior  to  the  survey  of 
any  town  site,  or  addition  thereto,  is  found  by  such  survey  to  stand 
partly  on  any  street,  avenue,  or  alley,  but  does  not  affect  the  free 
use  of  8U(;h  street,  avenue,  or  alley  materially,  then  it  shall  be 
wholly  in  the  discretion  of  the  board  of  county  commissioners  to 
have  the  same  removed  or  not,  under  the  provisions  of  this  act. 

Sec.  7.  That  the  provisions  of  this  act  shall  apply  to  any  and 
all  additions  to  any  such  city,  town,  or  village  in  said  county  where 
the  same  have  been  surveyed  and  a  plat  thereof  filed  in  the  office 
of  the  recorder  of  deeds  of  said  county. 

Sec.  8.  All  acts  and  parts  of  acts  in  conflict  with  this  act  are 
hereby  repealed. 

Sec.  9.  This  act  to  take  effect  and  be  in  force  from  and  after  its 
passage. 

Approved  February  8th,  1877. 


AN  ACT  to  amend  an  act  entitled  "An  Act  to  provide  for  the  redemp- 
tion of  the  funded  debt  of  luewis  and  Clarke  county,"  approved  February 
5th,  1876. 

Be  it  enacted  by  the  Legidative  Assembly  of  the  Territory  of  Mimtana: 

Section  1.  That  section  1  of  an  act  entitled  "An  Act  to  pro- 
vide for  the  redemption  of  the  funded  debt  of  Lewis  and  Clarke 
county,"  approved  February  5th,  1876,  be,  and  the  same  is  hereby 
amended,  so  as  to  read  as  follows:  "Section  1.  That  the  com- 
missioners of  Lewis  and  Clarke  county  are  hereby  authorized  and 
empowered  to  issue,  on  the  credit  of  said  county,  coupon  bonds  to 
an  amount  sufficient  to  enable  them  to  redeem  all  outstanding  bonds 
of  said  county  falling  due  in  the  year  A.  D.  1876,  and  A.  D.  1877, 
which  said  bonds  shall  be  redeemable  at  the  pleasure  of  said  county- 
after  three  years  from  their  date,  and  shall  become  due  and  payable 
seven  years  from  their  date." 

Sec.  2.  That  section  4  of  said  act  be  amended  so  as  to  read  as 
follows:  "Section  4.  The  commissioners  of  Lewis  and  Clarke 
county  are  hereby  authorized  and  required,  and  it  is  hereby  made 
their  duty,  to  sell,  in  manners  hereafter  provided,  a  sufficient  amount 
of  ten  per  cent  bonds  of  Lewis  and  Clarke  county,  to  enable  them 
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to  redeem  all  of  the  fifteen  per  cent  bonds,  and  also  all  of  the 
twelve  per  cent  bonds,  of  Lewis  and  Clarke  county  now  outstand- 
ing. That  at  any  time  the  county  commissioners  may  select,  they 
shall  give  notice  by  advertisement  in  one  or  more  daily  newspapers 
published  in  said  county  of  Lewis  and  Clarke,  and  in  one  or  more 
weekly  newspapers  published  in  the  city  of  New  York,  in  the  state 
of  New  York,  for  a  period  of  not  less  than  thirty  days  prior  to  the 
time  said  bonds  are  to  be  sold;  such  advertisement  shall  be  for 
sealed  proposals,  which  proposal  shall  state  amount  of  such  bonds 
wanted,  and  the  price  offered  for  the  same.  The  county  commis- 
sioners receiving  such  proposals  shall  open  such  proposals  so  re- 
ceived, and  the  party  or  parties  offering  the  highest  price  shall  re- 
ceive the  amount  of  such  ten  per  cent  bonds  as  such  party  or  parties 
may  want:  JPromdedy  That  no  bonds  shall  be  sold  for  any  less 
price  than  ninety-six  per  cent  of  the  face  value  thereof." 

Sec.  3.  That  section  6  of  the  said  act  be  and  the  same  is  hereby 
amended  so  as  to  read  as  follows:  "Section  6.  The  proceeds  of 
the  sale  of  such  bonds  shall  be  paid  into  the  county  treasury  of  said 
a)unty,  and  shall  be  applied  in  payment,  first,  to  the  fifteen  per  cent 
bonds,  and  second,  to  pay  the  twelve  per  cent  bonds." 

Sec.  4.  That  all  acts  and  parts  of  acts  in  conflict  herewith  be 
and  the  same  are  hereby  repealed. 

Approved  February  16th,  1877. 


AN  ACT  in  relation  to  the  collection  and  disbursement  of  the  revenue  of 

Missoula  county,  and  for  other  purposes. 

Be  it  enacted  by  the  Legidaiive  Assembly  of  the  Territory  of  Momiaria .. 

Section  1.  The  county  commissioners  of  the  county  of  Mis- 
soula, at  their  r^ular  meeting  on  the  first  Monday  of  March,  1877, 
and  aimually  thereafter,  upon  the  basis  of  the  report  of  the  receipts 
and  expenditures  and  statement  of  the  financial  condition  of  said 
county  for  the  preceding  fiscal  year,  shall  levy  taxes  upon  the  assess- 
able property  of  said  county  for  the  ensuing  fiscal  year,  in  the  manner 
hereinafter  provided.  The  levy  for  taxes  in  said  county  made  by 
the  county  commissioners  thereof  at  a  former  meeting  of  the  said 
county  commissioners  for  the  assessment  and  collection  of  taxes  for 
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the  year  1877,  is  hereby  set  aside,  and  the  county  commissioners  of 
said  county  are  hereby  directed  to  levy  taxes  for  the  fiscal  year  com- 
mencing March  1st,  1877,  in  accordance  with  the  provisions  of  this 
act.  The  board  of  county  commissioners  of  said  county  are  hereby 
authorized  to  sit  for  a  period  not  exceeding  eight  days  at  said  meet- 
ings in  March  in  each  year,  instead  of  eight  days  now  allowed  by 
law  for  the  sessions  of  the  county  commissioners  of  the  several 
counties  of  the  territory,  at  their  December  terms.  There  shall  be 
levied  annually  by  the  board  of  county  conmiissioners  of  Missoula 
county,  and  collected  by  the  county  treasurer  of  said  county,  an  ad 
valorem  tax  on  each  dollar  of  assessed  valuation  on  all  property  in 
said  county,  for  county  purposes,  not  exceeding  ten  mills  in  addition 
to  the  amounts  now  authorized  to  be  levied  and  collected  under  the 
provisions  of  section  1  of  Chapter  LXXXV.  of  an  act  entitled 
"An  Act  providing  for  the  collection  of  revenues,"  approved  Jan- 
uary 12th,  1872;  in  addition  also  to  the  sum  of  one  mill  upon  each 
dollar  of  assessed  valuation  of  property  in  said  county,  authorized  to 
be  levied  and  collected  under  the  provisions  of  section  19  of  an  act 
entitled  "An  Act  in  relations  to  roads  and  highways,''  approved  Feb- 
ruary 12th,  1874;  and  in  addition  also  the  sum  of  five  mills  on  each 
dollar  of  assessed  valuation  of  property  in  said  county  authorized 
to  be  levied  and  collected  under  the  provisions  of  an  act  entitled 
"An  Act  to  amend  an  act  entitled  an  act  authorizing  the  county 
commissioners  of  Missoula  county  to  levy  a  special  tax  for  the  pur- 
pose of  build^lg,  buying,  and  repairing  bridges,"  approved  January 
24th,  1874. 

Sec.  2.  The  county  commissioners  of  Missoula  county  shall,  at 
the  time  of  such  levy,  make  an  estimate  of  the  current  expenses  of 
said  county  for  the  ensuing  fiscal  year,  upon  the  basis  of  the  expen- 
ditures of  said  county  for  the  preceding  fiscal  year,  and  shall  levy  a 
tax  of  a  sufficient  number  of  mills  on  each  dollar  to  meet  such  current 
expenses,  upon  a  basis  of  the  entire  amount  of  assessable  property  of 
said  county  for  the  preceding  year.  And  in  case  there  shall  be  any 
deficiency  in  the  revenue  provided  by  this  section,  to  meet  the  cur- 
rent expenses  of  said  county  for  any  fiscal  year,  such  deficiency 
shall  be  carried  into  the  estimate  for  the  current  expenses  of  the 
succeeding  fiscal  year,  and  provided  for  in  the  tax  levy  for  current 
expenses  for  such  succeeding  fiscal  year.     The  county  cx)nimission- 
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era  of  said  county  shall  also,  at  the  time  of  such  levy,  make  an  esti- 
mate of  the  interest  to  accrue  on  the  bonded  indebtedness  of  said 
county  during  the  ensuing  fiscal  year,  and  shall  make  a  levy  of  a 
sufficient  number  of  mills  to  meet  such  interest  upon  a  like  basis  to 
that  herein  provided  for  the  estimates  for  the  current  expenses  of 
said  county. 

Sec.  3.  The  county  commissioners  of  Missoula  county  are 
hereby  authorized  to  issue  bonds  in  accordance  with  the  provisions 
of  an  act  entitled  "An  Act  to  provide  for  the  funded  debt  of  Mis- 
soula county,  and  to  provide  for  the  payment  of  interest  on  the  bonds 
of  said  county,"  approved  January  24th,  1876,  to  an  amount  suf- 
ficient for  the  redemption  of  interest  coupons  which  may  have  fallen 
due  on  the  funded  indebtedness  of  Missoula  county,  prior  to  March 
1st,  1877,  and  for  the  redemption  of  the  matured  funded  indebted- 
ness of  said  county,  and  such  of  the  funded  indebtedness  of  said 
county  as  may  have  become  redeemable,  at  the  option  of  Missoula 
county,  and  for  no  larger  amount. 

Sec.  4.  The  county  commissioners  of  Missoula  county  are  re- 
quired to  levy  taxes  annually  as  follows:  For  current  expenses, 
not  exceeding  six  mills,  to  constitute  a  current  expense  fund ;  for 
interest  on  bonds,  not  exceeding  five  mills,  to  constitute  a  sinking 
fund  for  the  payment  of  interest  and  bonds;  for  the  payment  of  the 
floating  debt,  not  exceeding  two  mills,  to  constitute  a  floating  debt 
fund  for  the  redemption  of  outstanding  warrants  of  said  county 
upon  the  general  fund  of  said  county;  for  the  purchase  and  redemp- 
tion of  the  floating  debt  of  said  county,  not  more  than  six  mills,  to 
constitute  a  redemption  fund  for  the  purchase  of  outstanding  war- 
rants of  said  county;  for  the  payment  of  interest  on  bonds  which 
may  be  exchanged  for  warrants,  not  exceeding  two  mills,  provided 
no  levy  of  this  said  tax  under  the  last  above  mentioned  provisions 
shall  be  made  in  the  year  1877,  to  constitute  a  floating  bond  sinking 
fund,  for  the  payment  of  interest  on  bonds,  which  may  be  exchanged 
for  warrants  of  said  county  under  the  provisions  of  this  act ;  for  the 
redemption  of  outstanding  contingent  fund  warrants,  not  exceeding 
two  mills,  to  constitute  a  contingent  fund  for  the  redemption  of  the 
outstanding  contingent  fund  warrants  of  said  county;  for  the  benefit 
of  the  poor,  not  exceeding  three  mills,  to  constitute,  together  with  the 
per  capita  poor  tax  on  each  male  inhabitant,  a  poor  fund  for  the  pay- 
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ment  of  warrants  outstanding  and  to  be  drawn  on  said  fund  in  the 
order  of  their  registration  and  in  pursuance  of  law ;  for  the  pay- 
ment of  outstanding  road  and  bridge  fund  warrants,  not  to  exceed 
five  mills,  to  constitute  a  road  and  bridge  fund,  for  the  redemption 
of  outstanding  warrants  on  the  road  and  bridge  fund  of  said  county, 
to  the  close  of  the  fiscal  year  ending  April  30th,  1880;  for  the  re- 
demption of  outstanding  warrants  on  the  road  fund,  one  mill,  to 
constitute  a  fund  for  the  redemption  of  outstanding  warrants  on  the 
road  fund  of  said  county;  for  general  road  purposes,  not  exceeding 
two  mills,  to  constitute  a  fund,  along  with  such  sums  as  may  be  re- 
ceived for  delinquent  road  tax  from  the  several  road  districts,  to  be 
known  as  the  general  road  fund  for  the  repair  of  such  portions  of 
the  Mullen  road  as  lie  between  Medicine  Tree  Hill  and  the  west 
bank  of  Big  Blackfoot  river ;  for  school  purposes,  not  exceeding  three 
mills,  to  constitute  a  school  fund,  to  be  disbursed  in  accordance  with 
the  laws  of  the  territory;  for  territorial  purposes,  four  mills. 

Sec.  5.  The  treasurer  of  said  county  of  Missoula  is  hereby  re- 
quired to  set  apart  all  moneys  coming  into  his  hands  into  the  sev- 
eral funds  provided  for  in  the  foregoing  section,  in  accordance  with 
the  levies  for  taxes  which  shall  be  made  by  the  county  commission- 
ers of  said  county,  and  to  the  amount  of  the  collections  that  may 
be  made  under  each  of  said  levies,  and  to  pay  the  same  out  upon 
warrants  drawn  upon  him  in  accordance  with  the  specific  purposes 
for  which  each  fund  may  have  been  created,  and  for  no  other  pui^ 
pose. 

Sec.  6.  It  is  hereby  made  the  duty  of  said  treasurer  of  Mis- 
soula county  to  disburse  the  moneys  in  the  current  expense  fund  of 
said  county,  in  the  redemption  of  warrants  drawn  on  him  after 
March  1st,  1877,  for  the  payment  of  the  current  expenses  of  said 
county,  said  warrants  to  be  paid  in  the  order  of  their  registration; 
to  disburse  the  moneys  in  the  sinking  fund  of  said  (x)unty,  first,  in 
the  redemption  of  interest  coupons  which  may  become  payable 
after  March  1st,  1877,  and  second,  in  the  redemption  of  the  ma- 
tured bonds  of  said  county,  and  third,  of  the  bonds  of  Missoula 
county  which  may  have  become  redeemable,  at  the  option  of  said 
county;  to  disburse  the  moneys  in  the  floating  debt  fund  in  the  re- 
demption of  outstanding  warrants  in  the  order  of  their  registration, 
upon  the  general  fund;  to  disburse  the  moneys  in  the  redemption 
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fund  in  acxx)rdanoe  with  the  provisions  of  an  act  as  amended  by  this 
act,  entitled  "An  Act  to  provide  for  the  payment  of  the  indebted- 
ness of  Missoula  county,"  approved  January  24th,  1876;  to  disburse 
tlie  moneys  in  the  floating  bond  sinking  fund  in  the  payment  of 
interest  coupons  on  bonds  which  may  have  been  exchanged  for  the 
floating  debt  of  said  county ;  to  disburse  moneys  in  the  contingent 
fund,  poor  fund,  road  and  bridge  fund,  road  fund,  and  school  fund 
in  the  manner  prescribed  by  the  la\vs  of  the  territory  of  Montana; 
and  to  disburse  moneys  in  tlie  general  road  fund  in  the  redemption 
of  warrants  drawn  for  the  repairs  of  that  portion  of  the  Mullen 
road  lying  between  Medicine  Tree  Hill  and  the  west  bank  of  Big 
Blackfoot  river,  and  upon  no  other  warrants;  and  the  coimty  com- 
missioners of  said  county  are  especially  prohibited  from  allowing 
warrants  against  said  general  road  fund  to  an  amount  twenty  per 
«jnt  in^excess  of  its  estimated  revenues  for  any  year. 

Sec.  7.  An  act  entitled  "An  Act  authorizing  the  county  com- 
misioners  of  Missoula  county  to  apply  certain  funds  of  said  county 
for  a  special  purpose,"  approved  February  2d,  1876,  is  hereby  re- 
pealed. 

Sec.  8.  Sections  1,  2,  and  6  of  an  act  entitled  "An  Act  to 
provide  for  the  payment  of  the  indebtedness  of  Missoula  county," 
approved  January  24th,  1876,  are  hereby  repealed.  Section  3  of 
said  act  is  hereby  amended  so  as  to  read  as  follows:  "Section  3. 
Whenever  at  any  time  there  shall  be  paid  into  the  redemption  fund 
of  Missoula  county  the  sum  of  three  himdred  dollars,  or  more,  it 
shall  be  the  duty  of  the  county  treasurer  of  said  county  to  give  fif- 
teen days  notice  by  publication  in  some  newspaper  published  in  the 
county,  if  there  be  one,  if  none,  then  by  posting  written  notices 
in  three  or  more  of  the  most  public  places  in  said  county,  setting 
forth  that  sealed  proposals,  directed  to  him,  will  be  received  for  the 
surrender  of  county  warrants  issued  prior  to  March  1st,  1877,  upon 
any  fund  of  the  county  of  Missoula,  and  that  said  proposals  will  be 
received  by  him  until  the  next  regular  meeting  of  the  board  of 
county  commissioners  thereafter." 

Sbc.  9.  The  county  commissioners  of  Missoula  county  are 
hereby  authorized  to  issue  the  bonds  of  said  county  in  exchange 
for  county  warrants  of  any  description  which  may  have  been  issued 
prior  to  March  1st,  1877,  whenever  the  holder  of  any  such  warrant 
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or  warrants  shall  offer  to  surrender  the  aarae  in  exchange  for  such 
bonds  at  a  rate  of  forty  per  cent  dLscount  of  the  ymr  value  of  war- 
rants surrenderrd,  and  forty  \^t  cent  discount  of  the  interest  due  on 
such  warrants  at  the  time  of  surrender.  All  bonds  i&sued  under 
the  provisions  of  this  section  shall  be  of  the  denomination  of  fifty, 
one  hundred,  and  five  hundred  dollars  etich,  and  the  faith  of  saiJ 
county  of  Missoula  is  hereby  pledged  for  the  payment  of  the  interest 
and  the  redemption  of  the  principal.  They  shall  be  redeemable  at 
the  pleasure  of  said  county  after  ten  years,  and  becH>me  due  and  pay- 
able thirty  years  from  this  date,  and  l)ear  interest  at  the  rate  of  eight 
per  cent  per  annum,  payable  semi-annually,  on  the  fii'st  day  of  July 
and  the  first  day  of  January,  of  each  year.  In  a  case  where  the 
warrants  proposed  to  ha  surrendered  at  the  discount  provided  for  in 
this  section,  shall  not  equal  the  full  amount  of  the  bond  for  which 
such  warrants  are  proposed  to  be  exchanged,  tlie  party  in  whose  name 
any  such  bond  is  to  be  issued  shall, pay,  in  cash,  any  such  deficiency 
into  the  floating  bond  sinking  fund  of  said  county.  The  bonds  pro- 
vided for  in  this  section  are  to  be  paid  without  publication  or  notice. 

Sec.  10.  No  warrant  drawn  by  order  of  the  county  commis- 
sioners upon  the  treasurer  of  said  county,  on  and  after  March  Ist, 
1877,  shall  bear  interest,  uorsliall  any  warrant  be  issued  for  a  larger 
amount  than  is  represented  by  the  par  cash  value  of  the  article  fiur- 
nished  or  services  performed,  for  which  such  warrant  may  be  drawn. 

Sec.  11.  The  provisions  of  section  2,  Chapter  XCTV.,  of  "An 
Act  concerning  county  warrants,  and  for  other  purposes,"  approved 
January  11th,  1872,  so  far  as  the  same  relate  to  the  county  of  Mis- 
soula, are  hereby  repealed. 

Sec.  12.  For  the  better  government  of  said  county  of  Missoula, 
it  is  es|)ecially  provided  that  no  officer,  juror,  or  witness  shall  be 
entitled  to  demand,  or  receive  any  compensation  or  fee,  except  mile- 
age, on  account  of  any  services  at  any  preliminary  examination^ 
coroner^s  inquest,  or  in  any  action  wherein  the  people  of  the  territoiy 
of  Montana,  or  the  county  commissioners  of  the  county  of  Missoula, 
are  parties  to  such  action,  and  no  mileage  shall  be  allowed  for  ap- 
pearance at  such  examination,  inquest,  or  at  the  trial  of  any  such  ac- 
tion, unless  the  distance  thereto  and  therefrom  shall  exceed  five 
miles,  and  the  demand  therefor  shall  have  been  made  in  of^en  court 
And  it  is  further  provided,  that  in  every  conviction  for  any  criminal 
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offense,  or  misdemeanor,  in  any  court  in  said  county,  judgment  for 
wsts  shall  be  entered  against  the  defendant,  as  a  part  of  the  judg- 
ment of  conviction,^  and  a  lien  shall  attach  in  favor  of  said  county 
to  all  property,  real  and  personal,  of  which  the  accused  may  be  pos- 
sessed at  the  time  of  his  arrest,  for  the  satisfaction  of  any  judgment 
tbat  may  be  had  against  him.  It  shall  not  be  lawful  for  any  court 
in  said  county  to  remit  any  fine  or  costs  to  which  said  county  may 
^  entitled,  or  for  the  county  commissioners  of  said  county  to  re- 
lease any  party  or  parties  from  his  or  their  obligations  on  any  penal 
or  official  bond,  or  from  any  penalty  or  damages  from  failure  to 
perform  any  official  duty  or  contract,  or  to  allow  satisfaction  of 
any  of  the  demands  of  said  county  of  Missoula,  except  by  the  pay- 
ment of  all  such  demands  and  bonds  in  full,  and  the  performance  of 
such  contracts  in  accordance  with  the  terms  thereof.  And,  in  case 
of  the  issuance  of  any  bench  warrant  or  attachment  against  the 
person  of  any  defaulting  witness,  juror,  or  person  held  by  recog- 
nizance or  bond,  to  appear,  a  judgment  for  the  costs  of  such  pro- 
ceeding shall  be  entered  against  the  person  adjudged  to  be  in  default, 
and  no  demand  shall  be  allowed  against  said  county  of  Missoula 
for  such  proceeding. 

Sec.  13.  No  officer  of  Missoula  county  shall  have  authority  to 
bind  said  county  in  any  species  of  indebtedness  without  authority 
from  the  county  commissioners  of  said  county  and  in  pursuance  of 
law. 

Approved  February  16th,  1877. 


AN  ACT  to  change  the'  name  of  Big  Horn  county  to  Custer  county. 

Be  U  enacted  by  the  Legidaiive  Assembly  of  the  Territory  of  Mon-- 
tana: 

Section  1.*  That  the  name  of  Big  Horn  county,  in  Montana 
territory,  is  hereby  changed  to  Custer  county,  and  the  said  county 
of  Big  Horn  shall  hereafter  be  known  and  designated  as  Custer 
county. 

Sbc.  2.    That  all  acts  and  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed. 
54 


426.  SPECIAL   LAWS. 

Sec.  3.     This  act  shall  take  effect  and  be  in  force  from  and 
after  its  pass^e. 

Approved  February  16th,  1877. 


AN  ACT  to  change  the  name  of  the  Stinking  Water  river. 
Be  U  enacted  by  the  Legislatwe  Assembly  of  the  Territory  of  Maidaim : 

Sectiox  1.  That  the  name  of  the  stream  heretofore  known  as 
the  Stinking  Water  river,  situated  in  and  traversing  through  the 
county  of  Madison,  in  the  territory  of  Montana,  is  hereby  changed, 
and  the  same  shall  forever  hereafter  be  known  as  Ruby  river. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage. 

Approved  February  14th,  1877. 


AN  ACT  to  establish  names  to  certain  streams  in  Deer  Lodge  county, 

Montana  territory. 

Be  it  encwted  by  the  Legislative  Assembly  of  the  Territory  of  Montana : 

Section  1.  That  the  east  fork  of  Flint  creek,  above  its  junc- 
tion with  Flint  creek,  commonly  called  "  Boulder  creek,"  shall 
hereafter  be  known  by  the  name  of  Clear  creek. 

Sec.  2.  That  the  creek  running  west  from  the  divide  between 
Flint  and  Stony  creeks,  and  emptying  into  said  Stony  creek  near 
the  most  southerly  fork,  upon  the  Bitter  Root  and  Phillipsburg 
trail,  commonly  known  as  Willow  creek,  shall  hereafter  be  kno\^Ti 
as  "  Morse's  Fork." 

Sec.  3.  This  act  to  be  in  force  and  take  effect  from  and  after  its 
passage  and  approval  by  the  governor. 

Approved  February  15th,  1877. 


AN  ACT  to  provide  for  the  support  and  maintenance  of  the  Butte  City 

fire  department. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Mofdawi : 

Section  1.     That  the  county  commissioners  of  Deer  Lodge 
county  be  and  they  are  hereby  authorized  to  levy  a  special  tax,  not 
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to  exceed  one  mill  on  the  dollar  of  the  assessable  projKjrty  within 
the  limitB  of  the  town  of  Butte,  for  the  sup|)ort  and  maintenance 
of  the  Butte  fire  department. 

Sec.  2.  That  the  said  county  commissioners  shall,  at  their  next 
it^ular  meeting  in  March,  1877,  levy  said  tax  for  the  year  1877, 
and  thereafter  it  shall  be  levied  in  the  same  manner  and  at  the  same 
time  as  are  the  general  taxes  of  said  county. 

Sec.  3.  It  is  hereby  made  the  duty  of  the  county  treasurer  of 
Deer  Lodge  county  to  collect  said  tax  in  the  same  manner  and  at 
the  same  time  as  other  taxes  are  collected. 

Sec.  4.  This  tax  shall  be  known  as  the  "  fire  tax,"  and  shall 
be  paid  by  the  county  treasurer  to  the  treasurer  of  the  Butte  Fire 
Company  No.  1. 

Sec.  5.  That  the  treasurer  of  said  fire  company,  before  any  of 
said  tax  shall  be  paid  to  him  as  hereinbefore  provided,  shall  file  in 
the  office  of  the  county  clerk  of  Deer  Lodge  county,  a  bond  exe- 
cuted to  the  board  of  county  commissioners  of  Deer  Lodge  county, 
with  two  or  more  sufficient  sureties,  to  be  approved  by  said  board 
of  commissioners,  in  such  penal  sum  as  they  may  direct,  conditioned 
that  he  will  faithfully  and  honestly  pay  out  and  disburse  all  mon- 
eys that  may  be  paid  by  virtue  of  his  office,  under  the  order  of  said 
fire  department. 

Sec.  6.  It  is  hereby  made  the  duty  of  the  treasurer  of  said 
fire  company  to  make  a  fair,  correct,  and  complete  statement  of  his 
receipts  and  expenditures,  as  such  treasurer,  to  the  board  of  county 
commissioners,  at  their  annual  meeting,  or  at  such  time  as  they  may 
direct 

Sec.  7.  That  the  limits  of  said  town  of  Butte  shall  include 
what  is  known  as  the  surveyed  town  plat. 

Sec.  8.     This  act  shall  be  in  force  from  and  after  its  passage. 

Approved  February  16th,  1877. 


AN  ACT  to  amend  an  act  to  provide  for  the  support  and  maintenance  of 

the  Helena  fire  department. 

Be  it  enaded  by  the  Legislative  Assembly  of  the  Territory  of  Montana : 

Section  1.     That  section  1  of  an  act  entitled  "An  Act  to  pro- 
vide for  the  support  and  maintenance  of  the  Helena  fire  depart- 
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ment/'  pansed  at  the  eighth  regular  session  of  the  legislative  aasern- 
bly  of  the  territory  of  Montana,  be  amended  so  as  to  read  as  fol- 
lows, to- wit :  "Section  1.  That  the  county  commissioners  of 
Lewis  and  Clarke  county  be  and  they  are  hereby  autfiorized  to  levy 
a  special  tax,  not  to  exceed  two  mills  on  each  dollar,  annually,  upon 
all  property  within  the  town  of  Helena  liable  to  taxation^  both 
real  and  personal,  for  the  support  and  maintenance  of  the  Helena 
fire  department." 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  this  act  are 
hereby  repealed. 

Approved  February  16th,  1877. 


AN  ACT  to  amend  the  Helena  incorporation  act. 

Be  U  enacted  by  the  Leffislative  Assembly  of  the  Terriiory  of  Montana: 

Section  1.  That  section  2»3  of  Article  VII.  of  an  act  entitled 
"An  Act  to  incorporate  the  town  of  Helena,"  approved  February 
11th,  1876,  be,  and  the  same  is  hereby,  amended  so  as  to  read  as 
follows :  "  Section  23.  This  charter  shall  be  submitted  to  the 
qualified  electors  of  the  city  of  Helena  on  or  before  the  first  Mon- 
day in  April,  A.  D.  1877,  and  if  not  then  approved,  it  may  be 
again  submitted,  at  such  time  or  times  as  the  commissioners  named 
in  this  act,  or  a  majority  of  them,  shall  direct.  Such  submission 
shall  be  at  some  one  convenient  place  therein,  and  the  ballots  to  be 
cast  shall  have  written  or  printed  thereon  the  words,  "  For  the 
charter,"  or  the  words,  "Against  the  charter;"  and  if  at  any  sub- 
missions thereof  a  majority  of  the  votes  so  cast  shall  be  "  For'  the 
charter,"  then  this  act  shall  be  in  full  force,  and  the  said  city  be 
deemed  an  incorporated  city  hereunder ;  but  if  a  majority  of  the 
votes  so  cast  shall  read  "Against  the  charter,"  then  this  act  shall 
not  be  operative  as  incorporating  said  city,  but  said  city  shall 
remain  unincorporated  until,  upon  some  re-submission  of  this  act, 
the  same  shall,  in  the  manner  herein  provided,  be  approved. 

Sec.  2.  That  section  1  of  Article  IV.  of  said  act  is  hereby 
amended  so  as  to  read  as  follows:  "Section  1.  That  on  the 
third  Monday  in  May  next  succeeding  the  approval  of  the  electors 
of  this  act,  and  upon  each  succeeding  third  Morday  in  May  there- 
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after,  the  annual  election  shall  be  held  in  said  city.  At  said  first 
election  there  shall  be  elected  one  mayor  for  the  city  and  two  alder- 
men for  each  ward,  and  at  the  succeeding  elections  there  shall  be 
elected  one  mayor,  and  one  alderman  for  each  ward. 

Sec.  3.  That  the  original  section  23  of  Article  VII.  of  said  tict, 
f  and  the  original  section  1  of  article  VI.  of  said  act,  be  and  the 
same  are  hereby  repealed. 

Approved  February  16th,  1877. 


AN  ACT  to  provide  for  the  relief  of  F.  C.  Deimling  for  expenses  in  rebuild- 
ing the  carriage  of  the  12-pounder  mountain  howitzer  stationed  at  Vir- 
ginia Gty,  Montana,  the  property  of  the  territory  of  Montana. 

&  U  madbed  by  the  Legislative  Assembly  of  the  Territory  of  MorUana: 

Section  1.  There  shall  be,  and  is  hereby  appropriated  out  of 
the  territorial  treasury  the  sum  of  fifty-eight  dollars  and  seventy- 
five  cents,  to  be  paid  to  Francis  C.  Deimling,  to  reimburse  him  for 
the  expenses  incurred  by  him  in  the  rebuilding  of  the  gun  carriage 
of  the  12-pounder  mountain  howitzer  stationed  at  Virginia  City, 
Montana,  thereby  rendering  said  piece  serviceable. 

Sec.  2,  That  the  territorial  auditor  is  hereby  authorized  and 
instructed  to  draw  his  warrant  on  the  territorial  treasurer  for  the 
sum  named  in  the  first  section  of  this  act  in  favor  of  Francis  C. 
Deimling,  to  be  paid  out  of  any  money  in  the  treasiuy  not  cjtherwise 
appropriated. 

Sec.  3.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  February  3d,  1877. 


AN  ACT  for  the  relief  of  W.  F.  Wheeler. 

Be  it  enacted  by  the  LegidaJtive  Assembly  of  the  Territory  of  Montana : 

Section  1.  There  is  hereby  appropriated,  out  of  the  territorial 
treasury,  the  sum  of  sixteen  dollars  and  fifty  cents,  to  compensate 
W.  F.  Wheeler  for  moneys  expended  as  traveling  expenses  in  com- 
ing from  and  returning  to  Deer  Lodge  City,  for  the  purpose  of 
attending  as  one  of  the  board  of  canvassers  of  the  vote  of  1876. 
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Sec.  2.  The  territorial  auditor  is  hereby  authorized  and 
instructed  to  draw  his  warrant  on  the  territorial  treasurer  for  tbe 
sum  named  in  the  first  section  of  this  act,  in  favor  of  W.  F. 
Wheeler,  to  be  j>aid  out  of  any  money  in  the  treasuiy  not  otherwise 
appropriated. 

Sec.  3.  This  act  to  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  February  14th,  1877. 


AN  ACT  authorizing  the  administrator  of  the  estate  of  John  H.  RoclgerSy 

deceased,  to  sell  the  property  of  said  estate. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana^ 

Sectiqn  1.  That-  the  administrator  of  the  estate  of  John  H. 
Rodgers,  deceased,  is  hereby  authorized  and  empowered  to  sell,  in 
the  manner  provided  by  law,  the  property  belonging  to  said  estate, 
to  the  highest  bidder,  whether  such  bid  shall  be  equal  to  three- 
fourths  of  the  appraised  value  thereof  or  not,  subject  to  the  confir- 
mation thereof  by  the  probate  court  of  Deer  Lodge  county,  as  in 
other  cases  provided  for  the  confirmation  of  sales  of  property  by 
executors  and  administrators. 

Approved  February  16th,  1877. 


AN  ACT  to  provide  for  the  compensation  of  J.  C.  Kerley,  Hugh  McQuaid, 
and  L.  F.  Lacroix,  for  services  rendered  the  territory  for  printing  the 
auditor's  and  treasurer's  reports  for  the  year  1875. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana  •• 

Section  1.  There  shall  be  and  is  hereby  appropriated  out  of 
the  territorial  treasury  the  sum  of  two  hundred  and  fifty-one  dol- 
lars, for  printing  three  hundred  pamphlets  of  the  auditor's  and 
treasurer's  reports  of  Montana  territory  for  the  year  1875. 

Sec.  2.  The  territorial  auditor  is  hereby  authorized  and 
instructed  to  draw  his  warrant  on  the  territorial  treasurer  for  the 
sum  of  two  hundred  and  fifty-one  dollars,  in  favor  of  J.  C.  Kerley, 
Hugh  McQuaid,  and  L.  F.  Lacroix,  to  be  paid  out  of  any  money 
in  the  treasury  not  otherwise  appropriated. 

Approved  February  8th,  1877. 
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House  Joint  Resolution  for  the  relief  of  Kerley,  McQuaid,  &  Lacroix. 

Reaolved  by  the  House,  ihe  Council  concurring : 

That  the  sum  of  sixty  dollars  be  and  the  same  is  hereby  appro- 
priated out  of  any  moneys  in  the  territorial  treasury  not  otherwise 
appropriated,  to  reimburse  Kerley,  McQuaid,  &  Lacroix  for  money 
expended  by  them  in  procuring  copies  of  the  laws  of  the  ninth 
session  of  the  legislative  assembly  of  Montana  for  publication,  and 
the  auditor  of  this  territory  is  hereby  authorized  to  draw  his  wal*- 
rant  on  the  territorial  treasurer  for  said  sum  of  sixty  dollars. 

Approved  February  16th,  1877. 


House  Joint  Resolution  commemorating  the  death  of  Col.  George  A.  Custer. 

Wherras,  In  the  death  of  Col.  Greorge  A.  Custer,  who  fell  at  the 
head  of  his  column,  the  army  of  the  United  States  lost  one  of 
its  most  valiant  and  dashing  officers ;  and 

Whereas,  We  have  a  due  appreciation  of  the  courage  and  valor 
displayed  by  the  illustrious  Colonel  and  his  command,  while 
defending  our  borders  against  the  incursions  of  remorseless  sav- 
ages; and 

Whereas,  We  cannot  show  our  admiration  for  the  gallant  Colo- 
nel and  his  command  more  appropriately  than  by  identifying 
his  name  with  the  river  on  whose  banks  himself  and  command 
met  their  tragic  fate ;  therefore,  be  it 

Hesdoed  by  the  OyvmcU  and  House  of  Representatives  of  the  Terrir- 

lory  of  Mondana : 

That,  in  commemoration  of  the  dauntless  courage,  the  disciplined 
valor,  and  the  heroic  death  of  Col.  George  A.  Custer,  and  his  men 
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of  the  seventh  regiment  of  United  States  cavalry  who  fell  with 
him  in  the  battle  with  Sioux  Indians,  on  the  Little  Big  Horn  river, 
in  the  territory  of  Montana,  on  the  26th  day  of  June,  A.  D.  1876, 
the  name  of  said  Little  Big  Horn  river  shall  be  changed  to 
Custer's  river,  and  the  same  shall  be  forever  hereafter  known  as 
Custer's  river. 

Approved  February  3d,  1877. 


Council  Joint  Resolution  for  the  relief  of  Georjje  B.  Parker. 

Resolved  by  the  OnmcUy  the  House  concurring : 

That  the  sum  of  one  hundred  and  twenty  dollars  shall  be  paid 
to  George  B.  Parker,  out  of  any  moneys  in  the  territorial  treasury 
not  otherwise  appropriated,  for  services  as  an  accountant  and  expert, 
assisting  the  joint  special  committee  appointed  to  examine  the  books 
of  the  auditor  and  treasurer,  and  the  territorial  auditor  is  hereby 
required  to  draw  his  warrant  in  favor  of  said  George  B.  Parker  for 
said  sum  of  one  hundred  and  twenty  dollars. 

Approved  February  15th,  1877. 


House  Joint  Resolution  of  thanks  to  Joseph  P.  Woolman. 

Whereas,  Joseph  P.  Woolman,  Esq.,  was  appointed  by  the  Presi- 
dent of  the  United  States  as  United  States  Centemiial  Commis- 
sioner for  the  territory  of  Montana,  and  in  the  discharge  of  this 
trust  he  collected  and  placed  on  exhibition  at  the  United  States 
centennial  exhibition  a  collection  of  ores,  cereals,  etc.,  from  this 
territory,  which  compared  favorably  with  those  from  any  other 
state  or  territory ;  and 

Whereas,  He  managed  the  affairs  of  his  trust  so  faithfully  and 
economically  that  he  was  enabled  to  and  did  return  to  the  terri- 
torial treasury  the  sum  of  fifteen  hundred  and  sixty-one  dollars 
and  ten  cents  of  the  amount  appropriated  by  the  territoiy; 
therefore,  be  it 


LAWS  OF  MOJNTANA  TEKRITORY.  433 

Resolved  by  the  OowncU  and  House  of  RqpreserUaiives  of  the  Leg- 
^fiaiive  Assembly  of  the  Territory  of  MoTilana: 

That  the  thanks  of  the  people  of  the  territory  of  Montana  are 
due  and  are  hereby  tendered  to  Joseph  P.  Woolman,  United  States 
Centennial  Commissioner,  for  the  faithful  manner  in  which  he  dis- 
charged the  duties  of  his  position. 

Approved  Febniary  14th,  1877.  ^ 


Council  Joint  Resolution  to  provide  for  the  payment  of  the  freight  on  five 
hundred  breech-loading  Springfield  rifle-muskets  and  twenty-five  thou- 
sand centre-primed  metallic  cartridges. 

Resolved  by  the  OnmcU  and  House  of  Representatives  of  Montana 
Territory: 

That  the  territorial  auditor  be  directed  to  draw  his  warrant  on 
the  territorial  treasury  for  the  sum  of  one  thousand  and  eighty-one 
dollars  and  fifty-one  cents  ($1,081.61)  in  favor  of  B.  F.  Potts,  to 
reimburse  him  for  moneys  paid  for  freight  on  five  hundred  breech- 
loading  Springfield  rifle- muskets  and  twenty-five  thousand  centre- 
primed  metallic  cartridges  (cal.  50),  from  the  United  States  arsenal 
at  Rock  Island,  Illinois,  to  Helena,  Montana. 

Approved  January  26th,  1877. 


House  Joint  Resolution  for  the  relief  of  George  D.  C.  Hibbs. 

Resolved  by  the  House  of  RepresentaMves  of  the  Territory  of  Mon- 
tana, the  OouncU  concurring: 

That  the  sum  of  one  hundred  and  fifty  dollars  shall  be  paid  to 
Geoi^  D.  C.  Hibbs,  out  of  any  moneys  in  the  territorial  treasury 
not  otherwise  appropriated,  for  services  as  clerk  of  the  judiciary 
oommittees  of  the  house  of  representatives  and  council ;  and  the 
territorial  auditor  is  hereby  authorized  to  draw  his  warrant  upon 
the  territorial  treasurer,  in  favor  of  the  said  George  D.  C.  Hibbs, 
for  the  said  sum  of  one  hundred  and  fifty  dollars. 

Approved  February  16th,  1877. 
55 
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House  Joint  Resolution  to  consider  civil  procedure  act  enrolleii. 

Resolved  by  the  Legislative  Council  and  Hotise  of  Representatives: 

That  the  engrossed  bill  of  house  bill  No.  59,  "  A  Bill  for  an  act 
to  pix)vide  a  code  of  civil  procedure  in  the  territory  of  Montana," 
which,  with  amendments  of  the  council,  has  passed  both  houses  of 
this  legislative  assembly,  and  in  which,  by  direction  of  the  house, 
the  enrolling  clerk  has  engrossed  the  said  council  amendments  in 
the  presence  and  under  the  observation  of  the  house,  be  considered 
an  enrolled  bill ;  and  the  president  of  the  council  and  the  si)eaker 
of  the  house  of  representatives  are  hereby  recjuested  to  sign  the 
same  as  an  enrolled  bill. 

Approved  February  16th,  1877. 


Council  [Joint  Resolution  concerning  printing  of  report  of  superintendent 

of  jni])lic  scIiooIb. 

Resolved  by  the  Council  ami  House  of  Representatives  of  the  Territory 
of  Montana: 

9 

That  the  governor  is  hereby  authorized  to  have  printed  for  pub- 
lic distribution,  five  hundred  (500)  copies  of  the  rei>ort,  for  the  years 
1876  and  1877,  of  the  territorial  superintendent  of  public  instrutv 
tion  to  the  governor,  and  that  the  school  law  in  force  at  the  close 
of  the  tenth  legislative  assembly  be  embodied  in  the  re|X)rt.  That 
upon  the  delivery  of  the  same  to  the  territorial  superintendent  of 
public  instruction,  he  shall  certify  the  fact  of  such  delivery  to  the 
territorial  auditor,  who  shall  audit  the  account  of  the  printere  of 
said  report,  and  draw  his  warrant  for  the  amount  due  in  their  fevor 
upon  the  territorial  treasurer,  to  be  paid  out  of  any  money  in  the 
territorial  treasury  not  otherwise  appropriated. 

Approved  February  16th,  1877. 


JOINT  MEMORIALS. 


Joint  Memorial  in  relation  to  a  mail  route  from  Bozeman  City,  Montana 
territorj',  to  the  city  of  Cheyenne,  in  the  territory  of  Wyoming. 

To  the  Honorable  the  Senate  and  House  of  Bepresentatives  of  the 
United  States,  in  Congress  assembled: 

Your  memorialists^  the  comicil  and  house  of  representatives  of 
the  territory  of  Montana,  would  respectfully  represent  to  your  hon- 
orable bodies,  that  the  citizens  of  the  territory  of  Montana  are  at 
the  present  time  wholly  dependent  for  mail  facilities  and  means  of 
communication  with  the  eastern  states  upon  one  mail  route,  connect- 
ing our  settlements  with  Franklin,  in  the  territory  of  Idaho,  which, 
by  reason  of  the  geographical  position  of  our  territory,  is  a  very 
circuitous  route  and  inadequate  to  supply  our  wants  and  necessities. 
That  the  increasing  demand  for  mail  facilities,  occasioned  by  the 
rapid  settlement  of  the  country,  the  erection  of  military  posts  and 
the  military  operations  now  being  carried  on  by  the  government 
along  the  line  of  the  proposed  route,  urges  more  strongly  than  we 
can  the  necessity  of  the  early  establishment  of  said  mail  route,  and 
that  a  contract  be  let  at  the  earliest  practicable  moment,  to  carry  the 
mail  over  the  same,  via  the  points  hereinafter  mentioned. 

That  settlements  are  now  being  rapidly  made  east  of  Bozeman  City 
and  Fort  Ellis,  at  Shield's  river.  Big  Timber,  Sweet  Grass,  Baker's 
Battle  Ground,  at  or  near  the  cantonment  of  the  mouth  of  Tongue 
river,  and  at  other  points  along  the  line  of  the  proposed  mail  route. 
That  the  country  through  which  said  mail  route  will  pass  contains 
many  fertile  valleys,  is  a  fine  stock  growing  country,  and  is  supposed 
to  be  rich  in  mineral  wealth. 

That  the  establishment  of  this  mail  route  would  aid  very  mate- 
rially in  developing  sp.id  country,  and  the  settlement  of  the  same, 
encouraged  and  fostered  thereby,  would  do  much  toward  settling  the 
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Indian  question;  besides,  would  accommodate  many  settlers  now 
entirely  deprived  of  mail  facilities.  That  during  the  past  year  it 
was  with  much  delay  and  great  expense  to  the  government  that  mail 
matter  of  any  kind  was  conveyed  from  Fort  Ellis  to  the  army  in 
the  field,  and  this  was  only  done  by  private  and  special  messengers, 
who  were  employed  for  that  purpose  alone. 

That  the  establishment  of  this  mail  route,  as  herein  proposed,  in 
addition  to  the  advantages  hereinbefore  enumerated,  would  save  to 
the  government  a  great  distance  and  considerable  time  and  expense 
in  supplying,  not  only  the  army  in  the  field,  the  various  military 
posts  along  the  line  of  said  route,  but  a  large  portion  of  eastern 
Montana,  with  mail  facilities — a  great  want  long  felt  by  the  citi- 
zens of  that  portion  of  the  territory. 

That  it  is  the  intention  of  the  gentlemen  engaged  in  the  business 
of  transporting  freight  from  the  eastern  states  to  the  territory  of 
Montana  to  ascend  the  Yellowstone  river  as  far  as  practicable^  dur- 
ing the  coming  summer,  with  steamboats  laden  with  goods  for  vari- 
ous points  in  said  territory. 

That  the  road  leading  from  Bozeman  City  to  Tongue  river,  and 
from  thence  to  Cheyenne,  is  a  good  natural  highway.  That  heavily 
laden  wagons  have  passed  over  the  same  with  but  little  trouble  or 
delay. 

Wherefore  your  memorialists  pray  that  your  honorable  bodies 
establish  a  daily  mail  from  Bozeman  City,  in  Montana  territory, 
via  Fort  Ellis,  Shield's  River,  Big  Timber,  Sweet  Grass,  Baker's 
Battle  Ground,  the  mouth  of  Tongue  river,  Deadwood  City,  in  the 
territory  of  Dakota,  to  Cheyenne,  Wyoming  territory. 

A.  E.  Mayhew, 
Speaker  of  the  House  of  Representaiivea. 

W.  E.  Bass, 
President  of  the  QmncU, 
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Joint  Memorial  asking  that  certain  portions  of  Idaho  be  attached  to 

Montana. 

To  the  Senate  and  House  of  Representaiives  of  the  United  StqteSy  in 
Qmgress  assembled: 

We,  your  memorialists,  the  legislative  assembly  of  Montana  ter- 
ritory, would  respectfully  represent  to  your  honorable  body,  that 
our  territory  is  isolated  from  all  lines  of  railroads  now  penetrating 
the  Rocky  Mountains,  by  reason  of  the  intervention  of  large  sterile 
tracts  of  land,  which  are  included  within  the  boundaries  of  another 
territory,  and  that  in  order  to  encourage  capital  to  invest  in  any 
railroad  enterprise,  we  will  be  obliged  to  enrich  another  territory 
directly  with  many  thousand  dollars  worth  of  taxable  property  to 
develop  its  resources  (if  any  contained  therein),  without  receiving 
any  encouragement  or  aid  directly  or  indirectly  from  said  territory. 

We  would  further  represent  that  the  soil  in  the  following  de- 
scribed territory  is  barren,  mostly  covered  with  sage  brush,  lava, 
and  volcanic  rock,  possessing  little  or  no  advantage  to  the  settler, 
excepting  that  portion  of  Lemhi  county  herein  included,  the  inhab- 
itants of  which  are  separated  from  their  seat  of  government,  by  a 
natural  barrier  impassable  a  great  portion  of  the  year,  and  whose 
interests  and  wishes  are  in  concert  with  those  of  your  memorialists. 

We  would  therefore  memorialize  your  honorable  body  to  so  change 

the  boundary  line  of  the  said  Montana  territory  as  to  include  within 

its  boundaries  the  territory  herein  described :     Commencing  at  the 

head  of  the  middle  fork  of  Bitter  Root  river,  running  directly 

south  to  a  point  on  the  forty-fourth  parallel  of  latitude;  thence 

southeastwardly  to  the  Eagle  Rock  bridge,  on  Snake  river;  thence 

along  the  dividing  ridge  south  of  the  south  banks  of  said  Snake 

river,  in  a  southeastwardly  direction   to  the  head  of  Salt  river; 

thence  along  the  dividing  ridge  between  the  waters  of  South  Snake 

river  and  those  of  Green  river.  Wind  river,  and  the  Yellowstone 

river,  to  a  point  on  the  south  boundary  of  the  Yellowstone  national 

park.  . 

And  your  memorialists  will  ever  humbly  pray. 

A.  E.  Mayhew, 
Speaker  of  the  House  of  Representatives. 

W.  E.  Bass, 
President  of  the  Oowncil. 
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Coiin(-il  Joint  Memorial  in  relation  to  certain  territorial  offic^ers. 

To  ike  Honorable  the  SeTiate  and  House  of  Repreaentatives  of  the 
United  States^  in  Congress  assembled: 

Your  memorialists,  the  legislative  council  and  house  of  represen- 
tatives, composing  the  legislative  assembly  of  the  territory  of  Mon- 
tana, would  respectfully  represent  that  there  are  certain  territorial 
officers  not  designated  in  the  organic  act  of  the  territory  of  Mon- 
tana, which  are  necessary  and  essential  to  a  complete  management 
and  control  of  the  territorial  affairs,  to-wit :  Territorial  treasurer, 
territorial  auditor,  and  territorial  superintendent  of  public  instruc- 
tion. That  said  oflBcers  receive  their  compensation  for  their  ser- 
vices as  such  wholly  from  the  revenues  derived  from  the  people  of 
the  territory,  and  are  alone  responsible  to  the  people  of  the  territory 
for  their  acts  as  such  officers,  and  we  believe  it  but  a  simple  act  of 
justice  that  the  electors  of  the  territory  of  Montana  should  be  per- 
mitted to  select  or  elect  such  officers  in  such  manner  as  the  legisla- 
tive assembly  of  the  territory  of  Montana  might  prescribe.  We 
therefore  earnestly  request  your  honorable  body  to  so  amend  the 
organic  act  of  the  territory  of  Montana,  as  to  })ermit  and  authorize 
the  legislative  assembly  of  the  territory  of  Montana  to  prescribe  the 
mode  and  manner  for  the  election  of  such  officers. 

And  your  memorialists  will,  as  in  duty  bound,  ever  pray. 

A.  E.  Mayhew, 
Speaker  of  the  Haase  of  Representatives. 

W.  E.  Bass, 

Premdent  af  the  Oounoil, 


Joint  Memorial  asking  aid  to  railroads. 

To  the  Honorable  the  Senate  and  House  of  Represenlaiives  of  the 
United  Stales j  in  Cbngress  asseTnbled: 

Your  memorialists,  the  legislative  council  and  house  of  represen- 
tatives, composing  the  legislative  assembly  of  the  territory  of 
Montana,  would  respectfully  urge  upon  your  attention  and  favor- 
able consideration  our  isolated  position,  and  the  strenuous  efforts 
we  are  making  to  overcome  the  great  disadvantages  which  that  posi- 
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tion  necessarily  imposes  upon  us,  and  to  ask  your  assistance  in  those 
efforts. 

In  order  to  connect  our  territory  with  the  markets  of  the  world, 
we  have  granted  a  subsidy  of  one  million  seven  hundred  thousand 
dollars  for  the  purpose  of  obtaining  at  an  early  day,  railroad  com- 
munication \^dth  the  Union  Pacific  and  Central  Pacific  railroads, 
and  also  a  subsidy  of  seven  hundred  thousand  dollars  to  have  rail 
communication  with  the  head  of  navigation  upon  the  Missouri 
river,  at  Fort  Benton ;  such  action  appearing  to  us  to  be  an  abso- 
lute necessity  to  retain  and  increase  our  population  and  industries, 
and  to  develop  our  mineral  and  other  varied  resources,  our  opinion 
in  this  respect  being  amply  sustained  by  the  statistics  of  Colorado 
and  Utah.  We  are  further  of  opinion  that  these  subsidies  are 
granted  to  our  only  means  of  outlet  in  the  reasonably  near  future, 
the  Northern  Pacific  railroad  company  having  been  unable  for  years 
past,  and  being  now  unable,  to  continue  its  line  towards  our  border; 
and  we  submit  the  value  of  these  roads  to  the  entire  nation — in  the 
greatly  increased  development  of  our  great  mineral  resources,  and 
to  the  government  in  the  greatly  reduced  expense,  both  of  money 
and  time,  of  the  transportation  of  men  and  stores  to  the  mili- 
tary posts  of  the  northwest.  Within  the  limits  of  only  three 
counties  of  our  territory,  there  are  already  located  and  owned  three 
hundred  copper  leads,  producing  ore  which  yields  from  twenty  to 
thirty-five  per  cent  of  copper,  and  about  three  thousand  silver 
leads,  yielding  ore  of  the  value  of  fifty  dollars  and  upwards,  per 
ton,  about  one  thousand  of  which  will  yield  from  twenty-five  to 
sixty  j)er  cent  of  lead;  in  addition  to  a  large  number  of  gold  bear- 
ing ledges.  Much  of  the  ore  produced  from  these  ledges,  owing  to 
its  character,  has  to  be  shipped  out  of  our  territory  for  reduction, 
and  only  a  small  per  centage  can  bear  the  cost  of  transportation, 
which  is  from  sixty  to  seveny-five  dollars  per  ton  to  New  York 
city,  besides  the  ocean  freight  to  Freiberg  or  Swansea.  Even  at 
these  rates  we  are  precluded  from  shipping  a  greater  number  of  toas 
of  ore  than  the  number  of  tons  of  merchandise  that  are  brought  into 
our  territory,  because  we  can  only  ship  by  the  returning  empty 
wagons.  We  think  it  fair  to  say,  in  view  of  all  the  facts,  that  with 
railroad  transportation  our  production  of  ores  and  bullion  would 
soon  reach  from  fifty  to  seventy-five  millions  of  dollars,  per  annum 
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while  our  production  of  hides,  wool,  and  all  other  articles  would  be 
correspondingly  increa^,  our  populution  augmented,  and  our  pro- 
gress toward  the  dignity  of  statehood  materially  hastened. 

In  view  of  the  facts  above  mentioned,  and  the  further  fact  that 
the  aid  granted  to  said  railroad  by  ourselves,  amount  to  t\venty-four 
\ier  cent  of  our  present  assessed  valuation,  and  remembering  that 
your  honorable  body  has  heretofore  granted  aid  to  enterprises  of 
importance,  we,  your  memorialists,  most  earnestly  beg  that  you  will 
assist  our  struggling  territory  in  its  sturdy  efforts  to  take  the  rank 
which  its  natural  resources  entitle  it  to,  by  donating  to  it  the  alternate 
sections  of  land  for  a  distance  of  twenty  miles  on  each  side  of  the 
line  of  the  above  mentioned  railroads,  within  its  border,  for  the 
purpose  of  assisting  in  liquidating  the  interest  and  principal  of  said 
subsidies. 

And  we,  your  memorialists,  will  ever  pray. 

A.  E.  Mayhew, 
Speaker  of  the  House  of  Represenlatives. 

W.  E.  Bass, 
PresidevU  of  the  Council. 


Council  Joint  Memorial  asking  congress  to  aid  the  Northern  Pacific  rail- 
road by  reducing  the  land  grant  tliereto,  and  issuing  United  States  bonds 
in  lieu  thereof. 

To    the  Honorable  the  SencUe  and  House  of  Representatives  of  the 
United  States,  in  Congress  asseiiMed: 

Your  memorialists,  the  council  and  house  of  representatives,  com- 
posing the  legislative  assembly  of  the  territory  of  Montana,  most 
respectfully  represent,  that  whereas  the  construction  of  the  North- 
em  Pacific  railroad  at  an  early  day  is  a  matter  of  great  importance, 
not  only  to  the  people  of  the  northern  states  and  territories,  the  east^ 
ern  and  western,  the  Atlantic  and  Pacific  states,  but  also  to  the 
whole  Union  and  the  general  government;  and,  whereas,  your 
memorialists  firmly  believe  that  the  construction  and  completion  of 
said  railroad  cannot  be  accomplished  within  any  reasonable  time 
without  material  aid  from  the  general  government  in  a  different 
manner  from  that  of  the  present  land  grant  thereto;  and,  whereas. 
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your  memorialists  confidently  believe  it  would  be  for  the  interest  of 
the  United  States  government,  in  a  financial  point,  and  would  have 
the  effect  to  cause  to  be  speedily  constructed  the  said  Northern  Pacific 
railroad  by  the  issue  of  United  States  bonds  in  lieu  of  the  present 
land  grant.  Now,  therefore,  your  memorialists  do  most  respectfully 
petition  your  honorable  body  to  reduce  the  grant  of  lands  to  said 
Northern  Pacific  railroad  to  the  limit  of  one  mile  in  width  on  each 
side  of  the  line  of  said  road,  and  to  grant  the  said  railroad,  in  lieu  of 
the  grant  of  land  so  reduced,  the  sum  of  eighteen  thousand  seven 
hundred  and  twenty  dollars  per  mile  for  each  mile  of  said  railroad 
that  may  hereafter  be  constructed  to  fill  up  the  gap  and  connect  the 
constructed  eastern  end  with  the  constructed  western  end  of  the  said 
Northern  Pacific  railroad. 

Your  memorialists  respectfully  represent  that  should  your  honor- 
able body  favorably  consider  the  proposition  herein  presented,  and 
grant  the  prayer  of  your  jietitioners,  the  government  would  be  tak- 
ing back  lands  contiguous  with  and  equal  to  a  like  quantity  of  lanp 
for  which  the  government  minimum  price  is  two  dollars  and  fifty 
cents  per  acre,  and  paying  therefor  at  the  rate  of  seventy-five  cents 
per  acre.^  Further,  your  memorialists  feel  assured  such  exchange 
would  result  beneficially  to  said  railroad,  and  eventually  be  a  great 
gain  to  the  United  States.  Your  memorialists  do  therefore  earnestly 
solicit  congress  to  provide  laws  suitable  for  the  early  accomplish- 
ment of  this  object.  By  so  doing  your  memorialists  trust  that  the 
work  of  construction  on  said  road  would  be  early  commenced  and 
pushed  to  a  full  completion  within  the  next  four  years. 

A.  E.  Mayhew, 
Speaker  of  the  House  of  Representatives. 

W.  E.  Bass, 
President  of  the  Council, 


House  Joint  Memorial  in  relation  to  restoring  a  portion  of  the  Crow  Indian 

reservation  to  the  public  domain. 

^0  the  Honcrabte  the  Senate  and  House  of  Representatives  of  the 
VnUed  States,  in  Congress  assembled : 

Your  memorialists,  the  legislative  council  and  house  of  repre- 
sentatives, composing  the  legislative  assembly  of  the  territory  of 
56 
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Montana,  would  respectfully  represent  to  your  honorable  bodies 
that  a  small  portion  of  the  Crow  Indian  reservation,  in  said  terri- 
tory, included  in  the  following  boundaries,  to-wit :  commencing  at 
the  mouth  of  the  Big  Boulder,  on  the  east  side  of  the  Yellowstone 
river,  thence  up  said  Boulder  river  to  the  head  or  source  of  the  east 
fork  of  the  same,  thence  south  to  the  north  boundary  of  the 
National  Park,  thence  west  to  the  Yellowstone  river,  thence  down 
the  middle  of  said  stream  to  the  place  of  beginning,  is  a  rich  min- 
eral country,  both  in  placer  and  quartz  mines,  embracing  Emigrant, 
Bear,  and  Cement  gulches,  together  with  a  number  of  gold-bearing 
quartz  lodes,  tliat  are  supposed  to  be  rich. 

That  these  placer  mines  were  discovered,  taken  up,  and  worked 
by  actual  settlers  long  prior  to  the  time  that  the  said  section  of 
country  was  set  apart  as  a  portion  of  said  Indian  reservation ;  but 
the  fact  that  the  said  mines  are  situated  upon  an  Indian  reservation, 
as  aforesaid,  has  retarded  their  development  for  a  long  space  of 
time,  and  has  prevented  the  working  of  the  quartz  mines  entirely, 
thereby  depriving  the  territory  and  the  government  of  a  considera- 
ble revenue  from  that  source. 

That,  owing  to  the  fact  that  large  game  is  very  scarce,  the 
Indians  very  seldom  or  never  visit  this  section  of  country,  for  any 
purposes  whatever. 

That  it  is  still  occupied  by  about  one  hundred  actual  and  6ona 
fide,  settlers,  who  are  engaged  in  farming,  stock-raising,  and  mining, 
and  who  are  desirous  of  obtaining  titles  to  their  property,  in  order 
that  they  may  erect  with  safety  the  necessary  machinery  to  work 
said  mines  more  successfully.  Wherefore,  your  memorialists  pray 
that  the  section  of  country  hereinbefore  designated  and  described 
be  restored  to  the  public  demain  and  declared  open  for  settlement, 
for  which  your  memorialists,  in  duty  bound,  will  ever  pray. 

A.  E.  Mayhew, 
Speaker  of  the  House  of  Represemiaiwes. 

W.  E.  Bass, 
President  of  the  ComusU. 
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Joint  Memorial  in  relation  to  the  establishment  of  a  branch  mint  at 

Helena. 

To  the  Hovwrable  the  Senate  and  House  of  BepreserUaUves  of  the 
United  Stales^  in  Congress  assembled. 

Your  memorialists^  the  council  and  house  of  representatives, 
comprising  the  l^islative  assembly  of  the  territory  of  Montana, 
respectfully  represent : 

That  the  yearly  increase  in  the  products  of  the  silver  mines  of 
this  territory  promises  a  yield,  at  no  distant  day,  that  will  place 
Montana  next  in  rank  with  the  state  of  Nevada,  where  capital  and 
machinery  have  contributed  so  much  to  the  development  of  her 
vast  deposits  of  ores,  believed  to  be  less  valuable  than  those  exist- 
ing here. 

That  enough  is  already  known  of  the  silver  belt  in  Montana  to 
establish  its  great  extent  and  richness,  which,  when  developed,  will 
probably  prove  more  extensive  and  valuable  than  any  in  the  world. 

That  the  remoteness  of  Montana  from  established  lines  of  rail- 
roads cuts  her  off  from  the  commerce  of  the  world,  and  deprives 
her  citizens  engaged  in  mills  and  mining  of  a  participation  in  the 
benefits  afforded  by  these  conveniences. 

That  the  gold  and  silver  yield  of  the  territory  of  Montana  for 
the  past  two  years  amounts  to  the  sum  of  $14,421,979.86. 

That  the  value  of  her  mines  is  lessened  by  exhaustive  rates  of 
transportation,  which  preclude  from  a  foreign  market  her  vast 
deposits  of  low  grade  ores,  and  that  her  mines  of  a  higher  grade 
are  worked  at  a  still  greater  disadvantage,  from  heavy  freight 
tari^  imposed  upon  their  silver  bullion ;  and,  believing  that  their 
burden  would  be  lightened,  and  the  interests  of  the  general  govern- 
ment promoted,  by  the  conversion  of  the  United  States  assay  office 
at  Helena  into  a  branch  minty  for  the  coinage  of  silver  and  gold, 
we,  your  memorialists,  pray  that  you  will  take  such  action  as  will 
secure  to  the  people  of  Montana  the  benefits  arising  from  the  estab- 
lishment of  a  branch  mint  within  the  territory.  And  your  memo- 
rialists, as  in  duty  bound,  will  ever  pray. 

A.  E.  Mayhew, 
Speaker  of  the  House  of  Representatives. 

W.  E.  Bass, 
President  of  the  Oov/ncU. 
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Joint  Memorial  relating  to  public  lands  for  schoo]  purposes. 

To  the  Htmorable  the.  Senate  arid  Home  of  RepreserUoMves  of  the 
United  States y  in  Congress  assembled : 

Your  memorialists,  the  legislative  council  and  house  of  rep- 
resentatives, composing  the  legislative  assembly  of  Montana  terri- 
tory, would  respectfully  represent : 

That,  fully  believing  that  a  system  of  free  common  schools  is 
absolutely  necessary  to  prepare  rising  generations  for  the  successftil 
discharge  of  the  duties  of  catizenship,  as  well  as  contributing  to 
the  elevation  of  character,  the  prevention  of  pauperism  and  crime, 
and  promotion  of  the  material  prosperity  of  its  citizens,  the  people 
of  Montana  have  established,  and  through  many  years,  at  an 
increasing  annual  cost,  have  maintained  such  a  system  of  schools. 

The  suspension  of  work  on  the  North  Pacific  Railroad,  and  the 
delay  in  rendering  the  upper  Missouri  river  more  serviceable  for 
purposes  of  commerce,  have  for  a  few  years  past,  by  placing  Mon- 
tana at  a  disadvantage,  compared  with  other  territories,  deterred 
immigration  and  induced  many  to  leave  us  for  more  favored  com- 
munities, rendering  our  burdens  heavier  to  be  borne. 

The  general  government  having  manifested  its  intention  to  foster 
free  schools  and  general  education  by  devoting  a  portion  of  the 
public  domain  to  the  future  endowment  of  schools  and  colleges, 
your  memorialists  would  respectfully  represent  that,  in  considera- 
tion of  the  heavy  burdens  of  pioneering  and  preparatory  work 
devolving  upon  the  present  residents  of  this  territory,  in  common 
with  others,  a  smaller  proportion  of  present  help  would  be  more 
fruitful  of  good  results  than  a  large  donation  at  a  future  day. 

Congress  having  indicated  its  policy  not  to  admit  new  states  until 
their  population  should  entitle  them  to  a  member  of  the  national 
house  of  representatives,  upon  the  basis  of  representation  existing 
at  the  time  application  is  made,  has  consequently  left  us  little  hope 
of  escaping  the  restrictions  of  our  present  territorial  form  of  gov- 
ernment for  years  lo  come. 

Your  memorialists  therefore  pray  your  honorable  bodies,  in  the 
discharge  of  their  trust  of  guardianship,  to  consider  the  propriety 
of  succoring  us,  in  our  days  of  feebleness  and  greatest  necessity,  by 
either  selling  a  portion  of  our  school  lands,  retaining  and  investing 
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the  principal  thereof  and  giving  us  the  interest  of  the  same  for  the 
present  use  of  our  schools^  or  setting  aside  the  proceeds  of  the  sales 
of  other  lands^  to  a  reasonable  amount^  for  the  same  purpose,  wait- 
ing for  reimbursement  from  the  sale  of  school  lands  whenever  it  is 
deemed  wisest  that  they  should  become  available  for  their  intended 
use. 

Believing  the  subject  worthy  of  your  early  and  favorable  con- 
sideration and  action,  and  that  the  situation  and  services  of  the 
early  settlers  engaged  in  opening  up  the  public  domain  to  settle- 
ment, and  developing  the  natural  resources  of  the  same,  entitle 
them  to  your  favorable  notice,  your  memorialists  confidently 
trust  the  merits  of  their  claim  -to  plead  for  them. 

A.  E.  Mayhew, 
Speaker  of  the  House  of  RepreaeTUatioea, 

W.  E.  Bass, 
Preaident  of  the  CdwncU. 
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ARMY  AND  NAVY. 
President  tominaiuler-iii-chief, 8. 

ARMS. 

Right  of  peo])le  t(»  iK'ar,  l.*5. 

ARREST. 

MemlHjrs  of  Con^rivKs  privileged 
from,  3. 

BAIL. 

Kxcewive,  not  to  be  required,  14. 

BI1.US. 

How  become  laws,  4. 

When  become  law  without  pres- 
ident's approval,  4. 

Of  attainder,  none  shall  be  pass- 
ed, (). 

( )f  cretlit,  none  shall  emit,  6. 

For  mining  revenue,  shall  orig- 
inate in  house  of  representa- 
tives, 4. 

CITIZENS  OF  THE  UNITED 
STATES. 
Who  are,  16. 
Of  states,  16. 
Privileges  of,  11,  1«. 
Rights  of,  17. 

C-ONGRESS. 

I^egislative  fiowers  vested  in,  1. 
What  consists  of,  1 . 
Apj)ortionmei>t    of    representa- 
tives, 1,  2. 
To  meet  annually,  3. 


C(  )NGRPXS  —  CmUinued, 

Adjournment  of,  3. 

Powers  of,  defined  and  enumer- 
ated, 5, 

To  make  rules  and  regulations 
respecting  territory  and  other 
United  States  {property,  11. 

Members  of,  privileged  from  ar- 
rest, 3. 

>' embers  of,  disqualified  from 
holding  office,  4. 

V^eto  jK)wer  over  acts  of,  4. 

To  make  laws  to  carry  out  pro- 
visions of  the  constitution,  6. 

Votes  for  president  and  vice- 
president  opened  and  counted 
m  presence  of,  15. 

Each  house  may  adopt  itA  own 
rules,  etc.,  3. 

(X)NSTITUTION  OF  UNITED 
STATES. 

Preamble  to,  1. 

Amendment  to,  13. 

Amendments  to,  how  made,  11. 

Laws  made  in  pursuance  of,  su- 
preme, 12. 

Ratification  of,  12. 

Powers  not  delegat«<l  in,  reserved 
14. 

COURTS  O'F  THE  UNITED 

STATES. 
Judges  of,  hold  office  duringgood 

behavior,  9. 
Jnrisdi(rtion  of,  10. 

ELECTORS. 
Presidential,  how  elected,  7. 
Time  of  choosing  prescribed  by 
congress,  8. 
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INDEX  TO  CONSTITUTION  OF 


ELECTIONS. 

For  president  and  vice-presi- 
dent, 7, 15,  16. 

For  senators  and  representa- 
tives, 2. 

Times  and  places  of  holding,  3. 

How  prescribed,  3. 

Each  house  of  congress  judges,  3. 

EXECUTIVE.    SeePreddent. 

EX  POST  FACTO  LAWS. 
None  shall  be  passed,  6. 

FUGITIVES. 
From  justice,  delivered  up  when, 

11. 
From  service  or  labor,  11. 

GRAND  JURY. 
Accused  to  be  presented  by,  ex- 
ceptions, 13. 

HOUSE  REPRESENTATIVES 
OF  UNITED  STATES. 

How  composed,  1. 

Apportionment  of  members  of,  1 . 

Vacancies  in,  how  filled,  2. 

Judges  of  qualifications  of  its 
members,  3. 

To  choose  its  officers,  2. 

To  keep  a  journal  of  its  proceed- 
ings, 3. 

May  determine  its  rules,  etc.,  3. 

Who  may  be  members  of,  1. 

Revenue  bills  to  originate  in,  4. 

Have  sole  power  of  impeach- 
ment, 2. 

Compensation  of  members,  3. 

Adjournment  of,  3. 

When  may  elect  president,  15. 

IMPEACHMENTS. 

Senate  sole  power  to  try,  2. 

Concurrence  of  two-thirds  nec- 
essary to  convict,  3. 

How  far  judgment  shall  extend, 
3. 

JUDGMENTS. 
In  cases  of  impeachment,  o. 

JUDICIAL  POWER. 
How  vested,  9. 
To  what  shall  exten<i,  10. 
All  crimes,  except  in  case  of  im- 
peachment, tried  by  jury,  10. 
Judicial  power  construed,  10. 

JURY. 
Right  of  trial  by  jur>',  10, 14. 


I 


I 


JURISDICTION.    See  Court*. 

LAWS. 
No  ex  post  factxj  to  be  pasned,  (>. 
In  pursuance  of  constitution,  su- 
preme, 12. 

MONEY.    See  TVeamrer. 

NAVY.    See  Army  and  Nam/. 

NOBILITY. 
No  title  of  to  be  granted,  6, 

PRESIDENT  OF  THE  UNITKD 
STATES. 

Term  of  oflSce  of,  7. 

How  elected,  7, 15,  16. 

Qualifications  of,  8. 

May  be  impeached,  9. 

When  tried  chief  justice  t<»  pre- 
side, 3. 

Oath  of  oflit;e,  8. 

Commander-in-chief  of  army 
and  navy,  8. 

Duties  and*  powers  of,  9. 

May  be  removed  on  impeach- 
ment, 9. 

Shall  commission  all  officers,  9. 

Bills  to  be  presented  to,  for  ap- 
proval, 4. 

Veto  power  of,  4. 

Compensation  of,  8. 

PRESENTS. 
No  officer  of  United  States   t<> 
accept,  from  foreign  powers,  (>. 

PRIVILEGES. 
Of  members  of  congress,  3. 
Of  citizens  of  the  United  State^^, 
11,  16. 

POWERS. 
Not  delegated,  reserved,  14. 

REPRESENTATIVES.  See  Cb»i- 
(jrrew,  House  of  Repre^entativen. 

REVENUE. 
Bills  for,  where  to  originate,  4. 
Senate    may    propose    anien<l- 
ments  to,  4. 

RELIGION. 
Congress  shall  make  no  law  es- 
tablishing, 13. 

SENATE    OF    THE    UNITED 

STATES. 

Sole  power  to  trj'  inij)eachnieuts. 
o 

How  composed,  2. 

Shall  be  judge  of  its  members,  :$. 


THE  UNITED  STATES. 
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SENATE  —  CofUinued, 

Who  may  be  members  of,  2. 

Vacancies  in,  how  filled,  2. 

Trials  of  impeachment  by,  2. 

To  keep  a  journal  of  its  proceed- 
ings, 3. 

To  determi  ne  rules  of  i  ts  proceed- 
ings, 3. 

SENATORS  OF  THE    UNITED 

STATES. 
Who  may  be  a  senator,  2. 
How  chosen,  2. 
Terms  of  office,  2. 
Cla#«ification  of,  2. 
C  k>mpensation  of,  3, 
IMsqualified  during  term  from 

holding  office,  4. 

SLAVERY. 

Abolished  in  the  United  States, 
16. 

STATE. 

Not  to  make  treaty  of  alliance,  6. 

Not  to  lay  imposts  of  duties,  6. 

Not  to  grant  letters  of  marque^  6. 

Not  to  coin  money  or  emit  hills 
of  credit,  6. 

Not  to  impair  obligation  of  con- 
tracts, 6. 

Not  to  lay  duty  of  tonnage,  7. 

Not  to  keep  troops  or  shi])s  of 
w^ar,  7. 

New  states,  how  admitted,  11. 

Powers  not  delegated  reserved, 
14. 


STATE—  Continued. 
No  new  state  erected  out  of  old 
.  without  consent,  etc.,  11. 

SOLDIER. 
In  time  of  peace  not  quartered 

in  any  house  without  consent 

of  owner,  13. 
In  time  of  war,  as  pres<Tibed  by 

law,  13. 

SEARCH  AND  SEIZURE. 
Right  of  people  against,  13. 

TRIAL  BY  JURY. 
Right  of,  10. 

TRIAL. 
Accused's  right  to  speedy  trial, 
14. 

TREASURY. 
Money  only  to  be  drawn  in  pur- 
suance of  law,  6. 

TREASON    AGAINST    UNITED 
STATES. 
What  deemed,  10. 
Effect  of  conviction  for,  10. 

UNITED  STATES  OF  AMERICA. 
See  Constitution. 

VACANCIES. 
In  representation  of  any  state  — 
how  filled,  2. 

VICE-PRESIDENT  OF  THE 
UNITED  STATES. 
General  duties  and  powers  of,  2. 


IISDEX 


TO  THE 

ORGANIC  ACT   OF  MONTANA  TEKKITORY   AND  THE   ACT>5 

AMENDATORY  THERETO. 


Organic  act,  p.  18. 

Amendatory  organic  act,  p.  2SK 

Amendment  of  January  23<l,  1873, 
p.  ai . 

APPEALS. 

From  Hiipreme  court,  23,  ^  9. 
From  district  court*?,  23,  ^  9. 
From  probate  courts,  29,  'i  2. 

APPORTIONMENT. 
See  LeffisUUive  Asueinfdy, 
How  made,  'M),  ?  5. 

ASSOCIATE  JUSTICES. 
How  appointed,  25,  ^  11. 
Oath  of  office,  25,  «  11. 
Term  of  office,  23,  g  9. 
Salary  of,  26,  J  11. 
Salary  of,  increaned,  30,  ^  3. 
See  Supreme  Court. 

ATTORNEY,  UNITED  STATES. 
Term  of  office,  24,  ?  10. 
How  appointed,  25,  ?  11. 
Duties  of,  24,  9.  10. 
Fees  and  salary  of,  24,  ^  10. 
To  take  oath  of  office,  25,  g  11. 

BILLS. 

Passing  legislature  presented  to 
governor,  22,  §  (\. 

When  become  law  without  gov- 
ernor's approval,  22,  ?  H. 

BOUNDARY. 
Of  Montana,  18,  'i  1. 

CAPITAL  OF  TERRITORY. 
How  located,  27,  g  12. 
How  changed,  27,  ?  12. 


CHIEF  JrsTK^E. 

How  appointed,  25.  ^11. 
Oath  ofoffice,  25,  «  11. 
Tcnn  of  office,  23,  ^  9. 

Salary  (►f,  2rU  H. 

Salary  of,  increa.sed,  IW),  ^  3. 

Sec  Supreme  Court. 

(n.EUKS. 
Of  supreme  court,  how  ap^toint- 

cd,  23,  -i  9. 
Duties  and  powers,  of,  23,  ^  9. 
Fees  of,  24,  «  9. 
Tenure  of  office,  23,  ^  9. 
Of  district  courts,  how  ap|K>int< 

ed,  2:5,  'i  9. 
Tenure  of  offii'e,  23,  >,,  9. 
Fees  of.  24.  ^  ,9. 

CON(iRESS. 

See  DeUgate  to  i  '(mgrciw. 

COUNCIL. 

Xiuiiher  of  members,  20,  |  4. 
Qualifications  for,  20,  ^  4. 
How  elected,  21,  |  4. 
Vai'ancies,  how  filled,  21,  M. 
Com  pen  Silt  i(m  of,  20,  ^  11. 
To  choose  its  own  officers,  26,  ^11. 
See  Legis1atii*e  AMnnbly,  20,  k  4. 

COURTS. 
See  Supreme  Court. 
See  District  Court. 
See  Probata  Court. 
See  JuMice  of  the  Peod'. 

DELEGATE  TO  (^ON(tR>>^S. 
How  elected,  2J),  i  13. 
Qmdifications  for,  29,  ^  13. 
Term  of  office,  29,^.13. 
Rights  and  privileges  of,  29,  8 13. 
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M8TRICT  COURTS. 
«y  whom  held,  23,  i  9. 
Jurisdiction  of,  23,  i  9. 
"^^P^als  and  writs  of  error  from, 

fl**  a^d  places  of  holding,  30, 

j^A^  *^/'  ^^^  assigned,  30,  J  4. 
Judges  of,  where  to  reside,  23, 1  9. 

EXCEPTIONS.    See  Appeals. 

EXECUTIVE.    See  Governor. 

*^CTI0NS.    SeeFo^,. 

lo  beheld  as  prescribed  by  law, 
^,  J  4.  -^         ' 

For  delegate  to  congress,  27,  ^  13. 
FEF^.    See  Clerks. 

GOVERNOR. 
Termofoffice,  19,  ?2.  ! 

How  appointed,  2r>,ni. 

l^ties  and  powers  of,  19,  ^  2.         I 

When  secretary  of  territory  to 

act  as,  20  13.  ^ 

where  shall  reside,  19,  ?  2 
legislative  power  of,  20,'  3  4 
Vetopowerof,  22,  S6.      ' 

n^fu^^^"!^'®'^^"  officers,  22,  ^  7. 
Oathofoffice,25,  811. 
Salary  of,  25,  UJ. 
When  bills  become  Jaw  without 

wgnature  of,  22,  ?  6. 
When  may  call  session  of  leei.s- 

ature,27,U2.  ^ 

salary  under  amended  law,  32, 

f  o. 

See  LegtislaHve  Assembly. 

HOUSE  REPRESENTATIVE'S 
^  umber  of  members  of  20  ^  4 

How  elected,  21.  §4.  " 

viuahficAtions  of,  20,  §  4. 
Vacancies  in,  how  filled,  21,  ?  4. 
lo  choose  its  own  officers,  26,  ^ 

Members,  where  to  reside,  20,  ^  4. 
^mpensation  of  members  of,  26, 

Compensation  of  members  under 
amended  law,  31,  32,  g  2. 
See  Legislative  Assembly. 

JUDICIAL  DISTRICTS. 
J^enitory  divided  into,  23,  ?  9. 
i>efined  uy  supreme  court,  36,  i  4. 

J^JDICIAL  POWER, 
in  what  courts  vested,  23,  ?  9. 


JUDGES  OF  SUPREME  COURT. 
See   Chief  Justice  and  Associate 
Justices. 

JURISDICTION. 
Of  supreme  court,  23,  i  9. 
Of  district  courts,  23,  {  9. 
Of  probate  courts,  23,  i  9. 
Of  justices'  courts,  23, 1  9. 

JUSTICES  OF  THE  PEACE. 
Jurisdiction  of,  limited  by  law, 
23,  §9. 

LANDS. 
What    lands    appropriated    for 
schools,  27,  i  14. 

LEGISLATIVE  ASSEMBLY. 

Powers  vested  in,  20,  J  4. 

Subjects  of  legislation,  21,22,  §  6. 

Of  whom  consists,  20,  {  4. 

Number  of  members  of,  20,  i  4. 

C/ompensation  of,  26,  §  11. 

Compensation  of,  under  amend- 
ed law,  32,  i  2. 

Apportionment  for,  20,  ?  4. 

Officers  of,  26,  J  11. 

Officers  of,  under  under  amend- 
ed law,  32,  i  2. 

Compensation  of  officers  of,  26, 
§  11. 

Compensation  of  officers  under 
amended  law,  32,  ?  2. 

Sesvsions,  when  held,  26,  §  11. 

Sessions  limited,  31,  i  1. 

Not  to  grant  private  charters,  29, 

^  L  . 

May  pass  general  incorporation 

acts,  29,  il. 
Fun(!tions  of,  revived,  30,  |  5. 
Members  of,  not  to  hold  office 

when,  22,  23,  ?  8. 

See  Oovemor. 

MARSHAL,    UNITED    STATES. 
How  appointed.  24,  ?  10. 
Term  of  office,  24,  |  10. 
Fees  and  salary  of,  24,  9,  10. 
Duties  of,  24,  i  10. 

OFFICERS. 
What  to  be  elected,  22,  J  7. 
What  to  be  appointed,  22,  8  7. 
Appointments,  how  made,  22, 8  7. 
To  take  oath  of  office,  25,  ?  11. 
Of  legislative  assembly,  26,  i  11. 
Of  legislature   under    aruended 

law,  32,  i  2. 
L'Jsbursing  officer  to  give  bond, 

2«,  8  16.*^ 
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OFFICERS  —  Conrtntw'c/. 
Of  township,  22,  g  7. 
Of  district,  22,  ^  7. 
Of  (bounty,  22,  g  7. 

PROBATE  COURTS. 
JuriwHction  of,  limited  bv  law, 

23,  «  9. 
Jurisdictiou  of,  defined,  2V),  'i  2. 
Denied  chancery  powers,  21),  ^.  2. 
Appeals  from,  29,  ^  2. 

SEAT  OF  GOVERNMENT. 
See  Capital. 

SCJH00L8. 
Ijands  approj)riated  for,  27,  ^  14. 

SECRETARY. 

How  appointed,  20,  J  1 1 . 

Term  of  office,  19,  ?  3. 

Duties  and  powers,  20,  ?  3. 

When  to  act  Jis  governor,  20,  ^  3. 

Oath  of  office,  25,  ?  11. 

To  record  certificates  of  oat  lis  of 

certain  officers,  25,  ^11. 
Salary  of,  26,  ^1. 
Salary  of  under  amended  law, 

32,  i  3. 
Duties  as  disliursinp  officer,  2(», 


SECRETARY—  Contintied. 
To  jrive  bond,  28,  ?.  U\. 

SILVERY. 
Prohibited,  22,  ^  «. 

SOIL. 

Primary  <lisposaI  of,  22,  ?  «». 

SUPREME  (X)rRT. 
Of  what  shall  consist,  2:t,  ^  \K 
Terms  of,  23,  ^  9. 
When  lield,  23,  ^  9. 
Shall  api)oint  its  clerk,  23.  <;  *i. 
Appeals  from,  23,  ^  9. 

SURVEYOR-CtENERAL. 
How  apiK)inted,  24,  ?  \0. 
Office,  where  located,  25,  ^10. 
Duties  and  jM^wers  of,  25,  i?  lO. 
C'Ompensatiou  of,  25,  $  10. 

TAXES. 
I'nited  States  proiwrtv  exempt, 

22,  'i  6. 
Non-residents  not  more  than  rfs- 

idents,  22,  g  II 

VOTERS. 

Qualifications  of,  21 ,  <>  5. 

WRITS  OF  ERROR. 

See  Appenh. 


AMENDMENT  OF  JANUARY   23,  1873. 


Act  fixing  com pensjit ion  of  mem- 
bers and  officers  of  lejrislative 
assembly  and  of  governor  an«l 
secretary,31,32,  ^8  1-4. 

Ses-sions  of  legislature  limite<l,  31, 

n. 


Compensation    of    menil)ors    i\\\\\ 
officers,  32,  $  3. 

Salaries  of  governor  and  secrotiirv 
32,  ?  3. 

Limitations  of  act,  32,  ^  4. 
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ABATEMENT. 
Ac'tionH  uut  to  abate  by  death, 
marriage,  etc.,  43,  §  22. 

ACCOUNT. 
Limitation  of  action  upon,  49,  J  44 
Items  of,  need  not  be  set  forth, 

(V4,  ^  99. 
Current,  limitation  of  action,  50, 

Oi>en,  49,  |  44. 

A(X;OUNTS. 

Statement  of  items,  64,  ^  99. 

ACKNOWLEDGMENT. 
Of  conveyances,  174,  i  507. 

A(  T8. 
Code  of   civil    procedure  takes 
efle(!t,  215,  U  274,  275. 

AcmoN. 

One  form  of,  40,  ^  1. 

Parties  to,  40,  «  2. 

Real  party  in  interest  to  prose- 

i:ute,  40,  'i  4. 
For  injury  to  child,  42,  J  13. 
For  causing  death  of  adult,  42,  J 

14. 
Parties  interested  joined  as  plain- 
tiffs, 42,  ?  15. 
For  possession  of  real  property, 

42,  ^  17. 
Abatement  of,  43,  ^  22. 
When  may  be  commenced,  45,  ^ 

28. 
Against  sureties  on  bail  bond,  71, 

?130. 
In  replevin,  77,  8  160. 
For  injunction,  79,  U  170,  171. 
To  foreclose  mortgage,  135,  U  346- 

348. 
For  nuisance,  137,  i  349. 
For  waste,  137,  8  350. 
For  trespass  on  timber,  137,  i  351. 


ACTION— CorUinued. 
Concerning  real  propertv,  138,  §^ 

354-363. 
For  partition  of  real  property, 

139,  a  364-396. 
For  usurpation  of  office,  148,  §^ 

397-404. 
Submission  of  agreed  case,  162,  ^ 

455. 
Vacan(;y  in  court  not  to  affect, 

174,  ?  508. 
Against  sheriff  on  indemnifying 

bond,  176,  ?  516. 
When  judge  not  to  preside,  179,  ? 

530. 
For  discovery,  not  allowed,  208,  ^ 

647. 

ACTIONS. 

Where  tried,  51,  ^  J  56-611 

Same  concerning  real  property, 
51,  §56. 

In  countv  where  cause  arose,  51, 
«57. 

For  causes  against  county,  52,  §  58. 

In  other  cases,  52,  ^  59. 

In  case  county  is  attached  to  an- 
other for  judicial  purposes,  52, 

'ieo. 

Where  suit  is  brought  in  wrong 

county,  53,  §  61. 
Change  of  venue,  53,  U  62,  63. 
Transfer  of  papers  and  jurisdio 

tion  when  venue  changed,  53, 

8  64. 
Effect  of  ludgnient  on  real  estate 

in  another  county,  54,  §  6o. 
Manner  of  commencing,  54,  {  66. 
Endorsement  of  complaint,  sum- 
mons, 54,  §  67. 
The  summons,  with  contents,  54, 

§68. 
Alias  summons,  55,  J  69. 
Notice  of  pendency  of  suits,  oOy  i 

70. 
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ACTIONS—  CmUinued, 
Service  and  return  of  smnnionH, 

Rule  when  one  joint  defendant 

served,  56,  |  75. 
Proof  of  service  of  summons,  58, 

J  76. 
Of  the  return  of  summons,  58,  'i 

//. 
When  jurisdiction  is  acquired,  58, 

§78. 
Clerk  to  keep  register  of,  176,  | 

517. 
(See  Foredomre,  Nui9aiire,  Waste, 

Trespass.) 
Act*t  repealed,  215,  J  274. 

ADJOURNMENT. 
Of  court  during  trial,  KM,  ^  2m. 
When  clerk  mav  adjourn  court, 
175,  i  514. 

ADMINISTRATOR. 
Mav  sue  without  joining  beneti- 

ciarv,  40,  {  6. 
(See  I^obaie Practice  Act.) 

ADMISSIONS. 

Against  party  litigant,  19(),  I  (>02. 
(See  Evidence,  Witnesses.) 

ADVERSE  PARTY. 

May  be  examined,  208,  J  f>48. 
Refusing  to  testify,  208, 1  650. 
Adverse  iwssession,  46,  §^  32-:i7. 
(See  Limitations.) 

AFFIDAVIT. 

For  publication  of  summons,  57, 

173. 
Of  service  of  summons,  58,  §  7(5. 
Verifying  pleadings,  62,  i  94. 
For  recovery  of  personal  proi)- 

erty,  67,  g  115. 
For  arrest  of  defendant,  m.  -?  121. 
Of  sureties  for  arrest,  69,  i  122. 
Copy  to  defendant  arrested,  69,  9 

124. 
To  vacate^or  reduce^ bail,  73,  U 

143, 144. 
For  claim  and  delivery,  75,  §  155. 
In  attachment,  82,  g  179. 
To  substitute  one  defendant  for 

another,  44,  i  23. 
For  change  of  venue,  53,  J  61. 
On  motion  for  new  trial,  112,  J 

287. 
Before  whom  made,  174,  J  507. 
When  valid  without  title,  177,  §  ' 

520. 
Of  worth  of  sureties,  177,  {  523. 
(See  Oath.) 


AFFIDAVITS  IN  GENERAL. 
Before  whom  taken  in  territory, 

208,  §<351. 
Taken  out  of  the  territory,  208,  { 

652. 
Taken  in  foreign  countr}',  209,  | 

653. 
Authentication  of,  209,  i  654. 
Filing  and  evidence  of,  209, 1 655. 
(See  Eeid^nce,  Witnesses.) 

AFFIRMATIONS. 
Form  of,  215,  'i  673. 
(See  Oaths.) 

AGENT. 

When  may  be  arrested,  68,  §  119. 
Of  boat,  contracts  of,  90,  J  204. 

AGREEMENTS. 
Construction  of,  197,  I  610. 
(See  Contract,  Written  InstrumerUs) 

ALLEGATION. 

When  deemed  admitted  in  plead- 
ing, 65, 1  107. 

What  deemed  material,  65,  {  108. 

Only  material  to  be  proven,  199, 
^621. 

Evidence  to  correspond  with,  199, 
i  622. 

Each  i>arty  to  prove  affirmative, 
200,  §  623. 

(See  Pleading.) 

ALIAS  SUMMONS. 
Issuance  of,  .>>,  i  ()9. 

ALIENATION. 
When  not  to  affect  claimant,  139, 
'  3()2. 


AMENDMENT. 

Where  proof  varies  from  plead- 
ing, ()6,  §  110. 

Of  i)leadings,  m,\U  110-114. 

Of  pleadings  when  the  defend- 
ant's trueiname  is  discovered, 
67,  i  116. 

(See  Pleading.) 

AMENDMENTS. 
By  respondent  on  appe-al,  154,  J 

419. 
Whenfdeemed  waived,  154, 1 420. 
(See  Pleading.) 

AMENDED  COMPLAINT. 
How  served,  59,  i  185. 

ANSWER. 
To  complaint,  58,  i  81. 
What  to  contain,  61,  {  89. 
Demurrer  to,  62,  J  90. 
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ANSWER— Om/inwd. 

Containing  new  matter,  62, 1 92. 
Verification  of,  62,  ?  94. 
Denying  genuineness  of  written 

statement,  63,  ^  95. 
Sham,  stricken  out,  64,  §  99. 
In  libel  or  blander,  65,  ^  106. 
When  injunction  allowed  after, 

8(),  ?.  173. 
Of  new  party  to  suit,  45,  g  27. 
Default  for  want  of,  96,  g  236. 
Of  judgment  debtor,  133,  g338. 
Of  judgment  (creditor,  133,  i  339. 
In  Huits  for  partition,  141, 1 370. 
In  writ  of  mandamus,  183,  |  554. 

(See  Camplainty  Pleading.) 
Supplemental,  65, 1 109. 

(See  Amendments.) 

APPEAL. 
From  judgment  in  agreed  case, 

163, 1 457. 
From  decision  of  court  on  award, 

165,  ?  467. 
For  writ  of  certiorari,  181,  §  546. 

(See  Courts.) 

APPEALS  IN  GENERAL. 

Review  of  order  or  judgment, 

149.  i  405. 

Order  vacated  or  modified,  149, 

2406. 
Who  may  appeal,  150,  ^  407. 
Cases  where  same  mav  i>eti\ken, 

150,  {  408. 

How  taken,  150,  i  409. 
Undertaking  on,  150,  ^  410 ;  153, 

a  416-418. 
Stay  of  execution,  151,  J  411 ;  152, 

l\  414,  415. 
From  judgment  in  replevin,  151, 

H12. 
Where  execution  orders  (rciuvev- 

ance,  151,?  413. 
Where  security  di^pciisod  with 

or  limited,  ir)2,  J  4\'). 
JuHtififatifm  of  ^*urctic^,  l-').*!,   ^ 

417. 
Statement  and  amendments,  1.54, 

HI  9. 
Same,  when  waived,  154,  'i  420. 
Extension  uf  time  for,  155,  ^  421. 
Statement  settled  and  authenti- 
cated, 155,  '<>  422. 
Copy  of  statement  annexed,  155, 

M2:5. 
When  c<)j)V  c»f  affidavit  annexed, 

155,  ^.  424. 
Transcript,  155,  ^25. 
Efre<it  of  dismissal,  156,  |42(i. 
What  mav  be  reviewed,  1 56,  ^.  427. 

2 


APPEALS  IN  GENERAL— Ow- 
.    Hnued. 
Powers  of  appellate  court,  156, 

2  428. 
Of  the  hearing,  157,  J  429. 
Entry  of  judgment,  157,  §  430. 

(See  Courts.) 

APPEALS  FROM   PROBATE 
COURTS. 

Cases  in  which  taken,  158,  |  432. 

Time  in  which  taken,  158,  i  433. 

Hearing  of^  158,  ?  434. 

In  civil  actions,  158,  ?  435. 

Time  of  taking,  under  last  sec- 
tion, 159,  k  436. 

Manner  of  Uiking,  169,  1 437. 

Undertaking  on,  159, 1 438. 

Undertaking  for  costs,  159,  J  439. 

Justification  of  sureties,  159,  8 
440. 

Transcript,  160,  ?  441. 

Stay  of  proceedings,  160,  \  442. 

When  appellant  hot  to  recover 
costs,  160,  'i  443. 

Case  tried  de  novo,  160,  {  444. 

SheriflT  to  execute  process,  160,  { 
445. 
(See  District  Court.) 

APPEADS      FROM     DISTRICT 
COURTS. 
Cases  when  allowed,  157,  2  431. 
(See  Supreme  Court.) 

APPELLANT. 
Wishing   statement   on  appeal. 
154,  §  419. 

APPELLATE  (^OURT. 
What  mav  review  on  appeal,  156, 

H27. 
Powers  of  on  ai)i»eal,  156,  2  428. 
(See    Siipremt'    Court,    District 
Courts. ) 

APPLICATION. 
Of  persons  interested  to  be  made 

party,  45,  ^  27. 
For  dis('harjre  of  pristiiier,  74,  J 

146. 
After  order  refused,  179,  'i  544. 
For  writ  of  c*rtiorari,  180,  ?  538. 
To  reduce  or  vacate  order  for 

bail,  73,  <J  143. 

(See  Complaint,  Petition.) 

APPOINTMENT. 
Of  receivers,  93,  ?  222. 

APPORTIONMENT. 
Of  expenses  in  partitiim,  144,  { 
380. 
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ARBITRATIONS. 
Submission  of  controversy,  163, 

§459. 
Same  in  writing,  164,  {  460. 
May  be  made  order  of  court,  164, 

?461. 
Powers  of  arbitrators,  164,  J  462. 
Oath  and  duty    of  arbitrators, 

164,  i  463. 

Of  the  award,  164,  i  464. 
When  award  vacated,  165,  {  465. 
Award    modifie<l   or   corrected, 

165,  i  466. 

Appeal  from  decision  of  court  as 

to  award,  165,  ?  467. 
Suit  on  revocation  of  submission, 

165,  i  468. 

ARBITRATORS.  See  .IrftOrotum*. 

ARREST  AND  BAIL,  68,  U  118- 
153. 
When  persons  may  be  arrested, 

68,  Jf  118, 119. 

Order  for  arrest,  68,  ^20. 
When  made,  and  security,  69,  J 

121. 
Affidavits  of  sureties,  69,  ?|  122. 
Form  of  order,  69,  J  123. 
Order  and  affidavit  delivered  to 

sheriff,  69,  {  124. 
Duty  of  sheriff  in  making  arrest, 

69,  i  125. 

Discharge  of  defendant,  70,  i  126. 
Bail,  how  given,  70,  ?  127. 
Sureties  may  surrender  defend- 
ant, 70,  i  128. 
Manner  of  surrender,  70,  i  129. 
Action  against  bail,  70,  i  130. 
Bail,  how  exonerated,  71,  'i  131. 
Return  of  order  and  objection  to 

bail,  71,  ?  132. 
Justification  of  sureties,  71, 8  133. 
Qualifications  of  bail,  71,  ^  134» 
Manner  of  justification,  72,  i  135. 
Allowance  of  bail,  72,  ^  136. 
Deposit  of  money  in  place  of 

bail,  72,  ?  137. 
Money  deposited  paid  into  court, 

72, 1  138. 
Substitution  of  bail  for  deposit, 

72,  i  139. 
Disposition  of  money  deposited, 
.      73,  i  140. 
Liability  of  sheriff  as  bail,  73,  i 

141. 
Proceedings  against   sheriff  in 

such  case,  73,  J  142. 
Motion  to  vacate  order  or  reduce 

bail,  73,  ^  143. 
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ARREST  AND  BAIL—  ConHnued. 
When  order  vacated  or  bail  re- 
duced, 73,  {  144. 
Discharge  of  defendant  in  prison, 

74,  i  145. 

Application  for  discharge,  74,  { 

146. 
Notice  of  application,  74,  {  147. 
Examination  for  discharge,  74,  } 

148. 
Oath  upon  discharge,  74,  J  149. 
Order  for  discharge,  74,  ^  150. 
When   prisoner  may  apply  for 

discharge,  75,  J  151. 
EflTect  of  discharge,  75,  J  152. 
PlaintiflT  may  discharge  prisoner, 

75,  i  153. 

ASSAULT. 
Limitation  of  action,  49,  i  44. 

ASSESSMENT. 
In  eminent  domain,  193,  i  590. 
Measure  of  damages,  194,  S  591. 

ASSIGNEES. 
Actions  by,  40,  ^  5. 

ASSOCIATES. 
Summons  against  under  cK>nimon 
name,  44,  {  25. 
(See  Joint  Debtor. ) 

ATTACHMENT,  82,  U  179-203. 

When  mav  be  issued,  82,  i  179. 

Undertakfng,  82,  {  180. 

In  case  debt  not  due,  83,  {  181. 

Writ  of,  83,  i  182, 

Proi)erty  liable,  84,  i  183. 

Writ,  how  exeaited,  84,  J  184, 

Record  of  pn»pertv  attiiched,  85, 
U85. 

Garnishment,  So,  J  186. 

Liability  of  garnishee,  85,  {  187. 

Examination  of  garnishee  and 
defendant,  86,  ^.  188. 

Inventory  and  return  of  prop- 
erty, 86,  ^  189. 

Perishable  property,  86^  i  190. 

Property  claimed  bv  third  party, 
87,  U91. 

Satisflaction  <»f  judgment,  87,  { 
192. 

Collection  of  balance,  87,  |  193. 

Suit  on  undertaking,  87,  {  194. 

Discharge  of,  88,  ?  195. 

Release  of  propertv,  88,  |  196. 

Undertaking  for  release,  88,  { 197. 

Motion  to  discharge,  89,  i  198. 

Motion,  how  opposed,  89,  {  199. 

Discharge  on  motion,  89,  J  200. 
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ATTACHMENT—  Continwd. 
Return  of  writ,  89,  {  201. 
When  lien  accrues,  89,  {  202. 
Undertaking  on  appeal.  132, }  415. 
Sale   of  property   berore  judg- 
ment. 177,  i  524. 

ATTACHMENT  BOOK,  89,  i  202. 

ATTACHMENT  OF  BOATS. 
For  what  boats  attached,  90,  {  204. 
Claims  which  are  liens,  90,  {  205. 
Priority  of  liens,  90,  i  206. 
Limitation  of  actions,  91,  i  207. 
When  lien  attaches,  91,  i  208. 
Raft— liability  of,  71,  i  209. 
Complaint  and  warrant,  91,  {  210. 
Detnnription  of  boat,  91,  {  211. 
Summons,  91,  {  212. 
Who  may  serve  summons,  92,  { 

213. 
Defence  of  suit,  92,  {  214. 
Discharge  of  boat,  92,  {  215. 
Execution  against  boat,  92.  {  216. 
Sale  under  execution,  92,  {  217. 
Sale  of  fractional  interest,  92  { 

218. 
Action  by  plaintiff,  92,  g  219. 
Name  of  boat,  92,  {  220. 

ATTORNEY. 

May  demand  possession  in  claim 

and  delivery,  76,  {  15<J. 
Service  of  papers  upon,  166,  {{ 

474,  475. 
Compensation  of,  168,  {  481. 
Attorney  not  to  act  as,  179, 22  531- 

533. 
Communications  made  to,  203,  2 

629. 

AUTHENTICATION. 
Of  affidavit  taken  out  of  territo- 
ry, 209,  2  654. 
(See  Acknowledgment,) 

AWARD. 

May  be  made  order  of  court,  lt>4, 

2  461. 
To  be  in  writing,  164,  2  464. 
May  be  vacated,  165,  2  465. 
Modified  or  corrected,  165,  2  466. 
(See  ArbUrations,  Referee.) 

B. 

BAIL. 

For  discharge  of  defendant  ar- 
rested, 71,  2  126. 
Same,  how  given,  71,  2  127. 
Mav  surrender  defendant,  71,  2 

128. 
Manner  of  surrender,  71,  2  129. 


BAIL—  Ckmtinued. 
Action  against,  71,  2  130. 
How  exonerated.  71,  2  131. 
Plaintiff  may  object  to,  71,  2  132. 
Justification  of,  71,  2  133. 
Qualifications,  71,  2  134. 
Proceedings  to  justify,  71,  2  136. 
Allowance  by  court,  72,  2  136. 
Deposit  of  money  in  place  of,  72, 

fl37. 
Liability  of  sheriff  as,  73,  2  141. 
In  case  of  contempt  of  court,  187, 

2568. 
Arrest  for  contempt,  187,  2  569. 
Release  in  such  case,  187,  2  570. 

(See  Arrest  and  Bail.) 

BANKER. 

Action  for  money  deposited  with, 
49,  2  46. 
(See  LmiUUiona,) 

BAR. 
To  counter-claim,  61,  2  89. 
(See  lAmitatumft. ) 

BIDDER. 
At  public  sale  under  execution, 
127,  2  324. 

BILL  OF  EXCHANGE. 
Of  set-off  when  assigned  before 

due,  40,  2  5. 
Effect  of  payment  on,  51,  2  54. 
Presumption    wlien    protested, 

199,  2  619. 
(See  CimiracU,  Promissory  Notes.) 

BOATS. 
For  what  may  be  attached,  90,  2 
204. 
(See  AUachment  of  Boats.) 

BOND.    (See  BaU.  Undertaking.) 

c. 

CALENDAR. 
Causes  placed  up«in,  98,  2  242. 

CAUSES, 
What  may  be  united,  59,  g  84. 
(See  Actions.) 

CERTIFICATE. 
Of  service  of  summons,  58,  22 

76, 77. 
Of  sale  of  personal  property,  128, 

22  327,328. 
Of  sale  of  real  estate,  128,  2  329. 
Of  clerk  to  judgment  on  appeal, 

157,  2  430. 

CERTIORARI. 
When  writ  granted,  180,  2  527. 
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CERTIORARI—  Continued. 

Application  for  writ,  180,  i  538. 

Wnt^how  directed,  180,  J  539. 

Writ — what  to  command,  180,  J 
540. 

Stay  of  proceedings  on,  180, 8  541. 

Wnt— how  served,  180,  J  542. 

Review  upon  writ,  180,  i  543. 

Return  oi  writ,  181,  J  544. 

Ck>py  of  judgment  to  inferior  tri- 
bunal, 181,  i  545. 

Judgment  roll  and  appeal,  181,  { 
546. 

(See  Pleading,  District  Cmirt.) 

CHALLENGE. 
Of  jurors,  109,  i  248. 
Grounds  of,  for  cau.se,  100,  §  249. 
For  cause,  how^  tried,  101,  §  250. 
Order  of,  101,  J  251. 
Vacancy  filled  after,  101,  ?  252. 
(See  Jurors.) 
Change  of  venue,  53,  §?  60-64. 

CHARGE. 
To  jury  permitted  to  separate, 

104,  J  263. 
(See  Jury.) 

CHILDREN. 
When  not  allowed  to  testify,  203, 

{628. 
(See  Witnesses.) 

CHILD. 
Action  for  injury  or  death  of,  42, 
J  13. 

CIRCUMSTANCES. 
Under  which  instrument  made, 

198,  i  614. 
(See  Evidence^  Written  Instrument.) 

CIVIL  ACTION. 

Of  one  form  only,  40,  §  1. 

Designation  of  parties,  40,  i  2. 

Prosecuted  by  real  party  in  in- 
terest, 40,  §  4. 

Proceedings  to  make  new  party, 
45,  i  27. 

By  assignee,  40,  §  5. 

By  executor  or  trustee,  40  |  6. 

By  married  woman,  41,  §  7. 

Right  of  wife  to  defend,  41,  J  8. 

Infant,  by  guardian,  41,  J  9. 

Unmarried  woman  forseduction, 

41,  i  11. 

By  parent  or  guardian  for  seduc- 
tion, 41,  i  12. 

For  injury  to  child,  42  J  13. 

For  causing  death  to  adult,  42,  i 
14. 


CIVIL  ACTION —Continued. 
Who  joined  as  plaintiffs,  42,  ^  15. 
Who  joined  as  defendants,  42,  § 

16. 
For  possession  of  real  propertv, 

42,  ?  17. 

Joinder  of  parties  to  determine 
title  to  real  estate,  43,  H8. 

Joinder  of  plaintiffs  or  defend- 
ants, 43,  i  19. 

Joinder  of  parties  in  severalty, 

43,  8  20. 

Of  parties,  jointly  and  severally, 

43,  ?  21.  • 
Abatement  of,  43,  |  22. 
Limitation    of,    actions  for,   45, 

chaps.  1-3. 
Place  of  trial,  51,  title  4. 
Manner  of  commencing,  54.  title 

5. 
Of  the  pleadings,  58,  chaps.  1-8. 
(See  Arrest  and  Bail,  Claim  and 

Delivery  J  Actions  j  Injunctions,  At- 

tachmerU.) 
City — how  .Hummoned,  56,  ?|  72. 

CLAIM. 
By  third  party  in  claim  and  de- 
livery, 79,  i  168. 
By  third  party  in  attachment,  89, 

J  191. 
Of  property  of  judgment  debtor 
by  third  party,  134,  i  344. 

CLAIM  AND  DELIVERY. 

Of  personal  property,  75,  ?  154. 

Affidavit  for,  75,  {  155. 

Duty  of  sheriff,  76,  J  156, 157. 

Exception  to  sureties,  76,  2  168. 

Return  of  property,  77  ?  159. 

Injury  to  propertv  while  de- 
tained, 77, 1  160.  * 

Sale  of  property,  77, 1  161. 

Discharge  of  undertaking,  77,  J 
162. 

Return  of  property  to  defendant, 
78,  ?  163. 

Justification  of  sureties,  78,  i  164. 

Qualification  of  sureties,  78,  ?  165. 

Duty  of  sheriff  if  property  con- 
cealed, 78,  ?  166. 

How  sheriff  to  keep  property, 
78,  i  167. 

Claim  by  third  pei-son,  79,  ?  168. 

Filing  of  notice  and  affidavit,  79, 
§169. 

CLERGYMEN. 
Communications  made  to,  203,  J 
629. 
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CLERK.  ^^    . 

When  to  transmit  papers,  53,  S 

Daty,  when  judgment  affects  real 
estate  in  other  county.  54  J  66. 
Dnty  in  taking  bail,  72,  }{  135-6. 
Duty  in  drawing  jury,  99,  ?  246. 
Duty  on  receiving  verdict,  104,  { 

261.  .       ^  • 

To  keep  record  of  verdict,  106,  « 

268.  ^    , 

To  keep  judgment  book,  115,  « 

292. 
Keeper  of  seal  of  court,  174,  {  51 1. 
When  to  adjourn  court,  175,  i  514. 
To  keep  register  of  actions,  176, 

i  617. 
May  take  affidavits,  etc.,  208,  J 

651. 

CLERK  OF  SUPREME  COURT. 
Entry  of  judgment  by,  157,  {  530. 

COMPLAINT. 
In  case  of  interpleader,  44,  2  24. 
To  make  new  party,  45,  J  27. 
Commencement  of  action,  54,  8 

66. 
How  endorsed,  54,  ?  67. 
What  must  contain,  59,  ?  83. 
Causes  of  action  united,  59,  {  84. 
Verification  of,  62,  J  94. 
Description  of  real  property,  64, 

UOO. 

In  pleading  judgment,  64,  {  101. 

Of  conditions  precedent,  64,  { 102. 

Statute  of  Umitations,  64,  |  103. 

Private  statutes,  65,  J  104. 

In  libel  or  slander,  65,  i  105. 

Supplemental,  65,  {  109. 

Designation,  if  defendant's  true 
name  unknown,  65,  J  116. 

For  injunction,  79,  2  171, 172. 

Copy  served  in  such  case,  79,  { 
172. 

For  attachment  of  boat,  91,  J  210. 

For  partition  of  real  estate,  140, 
2  365. 

For  usurping  office,  148,  {  399. 

In  proceeding  in  eminent  do- 
main, 192,  i  586. 

(See  Anstoer,  Demurrer,  Pleading,) 

COMMISSIONER  OF  DEEDS. 
Affidavits  taken   before,  208,  } 
652. 

COMMUNICATIONS. 
What  deemed  privileged,  203,  J 

629. 
Made  to  public  officer,  204,  J  630. 

3 


COMPROMISE. 
Offer  of,  by  defendant.  163,  {  468. 

COMPUTATION. 
Of  time,  176,  {  519. 

CONDEMNATION. 
In  case  of  eminent  domain,  195, 
2  595. 

CONFESSION. 
Of  judgment,  162,  2  452-454. 

CONFESSIONS. 
Made  to  a  clergyman  or  priest, 
203,  2  629. 

CONSTRUCTION. 
Of  pleadings,  64,  2  98. 
Of  agreement  or  contract,  197,  2 

610. 

Language  of  writing,  198,  2  611. 

Duty  of  judge  construing  statute 
or  writing,  198,  2  612. 

As  to  intention  of  legislature, 
198,  2  613. 

As  to  circumstances  under  which 
instrument  made,  198,  2  614. 

(See  C(nUracts,  Written  Instru- 
ments.) 

CONTEMPT. 
Making  second   application  for 

order,  179,  22  534,535. 
What  shall  be  deemed,  185, 2  556. 
For  detaining  real  estate  against 

order  of  court,  186,  2  567. 
Committed  in  presence  of  court, 

186,  2  568. 
Proceedings  to  punish,  187, 2  568. 
Warrant  of  arrest  for,  187,  2  569. 
Release  of  prisoner,  187,  2  570. 
Return  of  writ,  187,  2  571. 
Hearing  charge,  187,  2  572. 
Judgment  and  fine,  188,  22  573, 

578. 
Imprisonment  for,  187,  2  574. 
In  case  ofience  indictable,  188,  2 

575. 
When  defendant  failB  to  appear, 

188,  2  576. 
Excuse  for  non-appearance,  188, 

2  577. 
Judgment  final,  188,  2  578. 
(See  Courts.) 

CONTENTS. 
Of  writings,  evidence  of,  197,  2 

609. 
(See  Written  Instruments.) 

CONTINUANCE. 
Motion  for,  99,  2  244. 
Deiiositions  in  case  of,  99, 2  245, 
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CONTINUANCE—  C&nHnued. 
For  distribution  in  partition ,  145, 
1386. 
(See  Pleading,) 

CONTRACT. 
Limitation  of  action,  49,  {{  41>  ^* 
Effect  of  payment  upon,  51,  {  54. 
Construction  of,  197,  {  610, 
(See  LimikUiorUf  Written  InstTu- 
menu,) 

CONTRIBUTION. 
Between  judgment  debtors,  131, 

J  337. 
Notice  of  claim  for,  132,  {  337. 
(See  Joint  Debtor.) 

CONVEYANCE. 
Where  execution  orders,  151,  2 

413. 
Acknowledgment  of,  174,  §607. 
Mortgage  not  deemed,  139,  {  359. 

(See  AcknowledgmentB.) 

CONVICT. 
Limitations  affecting,  48,  g  39. 

COPY. 
Of  complaint  and  affidavit  for 

ix^unction,  79,  { 172. 
Of  record  as  evidence,  178,  {  525. 
Of  judgment  in  eartiorarif  181,  2 

545. 
Entry  in  such  case,  181,  {  546. 
Of  order  of  condemnation   in 

eminent  domain,  195,  {  595. 

CX)RONER. 
Limitation  of  action  against,  49, 
2  43. 

CORPORATION. 
How  summoned,  56,  272. 

COSTS. 

On  change  of  venue,  54,  2  64. 

On  amendment,  66,  22 110-114. 

When  plaintiff  not  to  recover  in 
action  for  real  estate,  138, 2  355. 

In  suit  for  partition,  144,  2  380. 

Undeitaking  on  appeal  to  dis- 
trict court,  159,  2  439. 

On  appeal  from  probate  court, 
160,  2  443. 

In  case  of  revocation  of  arbitra- 
tion, 165,  2  468. 
'Compensation  of  attorneys,  168, 
2  481. 

Allowance  to  i>laintiff,  168, 2  482. 

In  case  plaintiff  brings  several 
actions,  169,  2  483. 

When  allowed  defendant,  169,  2 
484. 


COSTS— Omtintttjd. 
In  discretion  of  court,  160,  2  485. 
To  successful  defendant,  169,  { 

486. 
When  discretionary  on  appeal, 

169,  2  487. 
Fees  of  referees,  169.  2  488. 
On  appeal  from  probate  or  jus- 
tice's courts,  170,  2  489. 
On  continuance,  170,  2  490. 
Where  debt  tendered,  170,  2  491. 
Against  administrator,   trustee, 

etc.,  170,  2  492. 
On  review  by  higher  court,  170, 

2493. 
Memorandum  delivered   clerk, 

171  2  494. 
Penalty  if  items  illegal,  171, 2  496. 
Motion  to  re-tax,  171,  2  497. 
Affidavit  of  witness*  attendance^ 

172, 2  498. 
Memorandum  on  appeal  given 

clerk,  172,  2  499. 
Included  in  judgment,  172, 2  500. 
Bond  required  of  non-resident, 

172,  2  501. 

When  action  dismissed  for  want 

of  cost  bond,  173,  2  502. 
Poor  person  may  sue  without, 

173,  2  503. 

Certain  officers  not  required  to 

give,  173,  2  504. 
Fees  payable  on  demand,  173,  2 

505. 
In  case  of  eminent  domain,  195, 

2  697. 
Paid  to  interpreter,  204,  2  632. 

(See  Judgment.) 

COUNTY. 
What  causes  tried  in,  51,  2  57. 
Against,  where  tried,  52,  2  58. 
Attached  for  judicial  purposes, 

52,  2  60. 
Summons  against,  56,  2  72. 

COUNTER-CLAIM. 
When  barred,  if  not  set  up,  61,  ? 
88. 
(See  Oross-Demands.) 

COURT. 
(See  District  Court,  Probate  Court, 
JuttUxt^  Court.) 

COURTS. 
Powers,  on  non-judicial  days,  174, 

2  514. 
Discretion  as  to  collateral  facts, 

200,  2  623. 

Of  fisicts,  take  notice  judicially, 

201,  2  625. 

Where  held,  176,  2  515. 
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COUBT8  OF  RECORD,  178,  {  526. 
(Bee  Diitnei  Oowi,  PriMe  Cbwrt) 

CROSS-DEMANDS,  61,  {  89. 

CUTTING  TIMBER. 
Actions  for,  137,  }  351. 

D. 

DAMAGES. 
By  munaiTied  female  for  aeduc- 

tion,  41,  i  11. 
For  causing  death  of  adult,  42,  { 

14. 
Assessment  by  jnry,  105,  {{  266, 

267. 
For  nnisance,  137,  {  349. 
For  waste,  137,  S  350. 
For  cnttinff  timber,  137,  {  351. 
Measure  of,  137,  i  352. 
In  forcible  entry  and  detainer, 

137,  i  353. 
By  party  in  possession,  137, 2  361. 
For  nsorpin^  office,  149,  (  402. 
Assessment  in  eminent  domain, 

194,  {  591. 
Payment  o(  in  sach  case,  194,  {{ 

593,594. 

DAUGHTER. 
Right  of  parent  to  sue  for  seduc- 
tion of,  41,  i  12. 

DAYS. 
Judicial,  174,  {  513. 
Non-judicial,  174,  i  514. 

DEATH. 

Not  impair  right  of  possession, 

Of  party  after  judgment,  116,  i 

293. 
Execution  may  issue  after,  120,  { 

306. 

DECEDENT. 
Evidence  of  admission  against, 

196, 2  607. 
When  representative  of  not  to 
be  a  witness,  202,  2  627. 

DECLARATION. 

Affecting  rights  of  parties,  196,  2 

602. 
Of  member  of  &mily  as  to  pedi- 


gree, 196,  2  606. 
Ofdea 


decedent  against  interests,  196, 
2  607. 

(Qee  Emdenee,) 

DEED. 
Who  may  take  acknowledgment, 

174,  2  507. 
(See  Oonvetfanea.) 


DEFAULT,  96,  2  236. 
(See  Judgmeni  by  D^mJL) 

DEFENCES. 
What  may  be,  61,  g  89. 
In  eminent  domain,  192,  2  588. 

DEFENDANT. 

When  one  substituted  for  anoth- 
er, 44,  2  22. 

Change  of  venue  by,  53,  2  61. 

Waiver  of  summons,  54^  67. 

How  summoned,  56,  22  /1-75. 

Sued  by  any  name,  67,  2  116. 

When  may  be  arrested,  68, 2 119. 

Order  for  arrest,  68,  2  120. 

When  order  made,  69,  2  121. 

Copy  of  papers  in  such  case,  09, 
2124. 

How  long  kept  in  arrest,  09, 2 125. 

Discharge  of,  70, 2  126. 

Bail — ^how  given,  70,  2  127. 

Surrender  by  bail,  70,  2  128. 

Return  of  property  in  claim  and 
delivery,  78,  2  163. 

Sureties  in  such  case,  78,  2  164. 

Exception  to  sureties  in  injunc- 
tion, 80,  2 174. 

May  be  heard  before  ii\junction 
flranted,  81,  2  175. 

Failing  to  answer,  96,  2  236. 

Offer  by,  to  compromise,  163,  2 
458. 

In  case  of  eminent  domain,  192, 
"588. 


DEFENDANTS. 

Who  may  be  made,  42,  2  16. 

Where  possession  real  property 
in  suit,  42,  2  17. 

Joinder  of  where  several  are  lia- 
ble, 43,  2  20. 

DELIVERY. 
(See  Claim  and  Ddivery.) 

DEMAND. 
For  items  of  account,  64,  i  99. 

DEMURRER. 
To  complaint.  59,  2  85. 
To  answer,  62,  2  90. 

DEPOSIT. 
Of  money  with  banker,  49,  i  46, 
Of  money  as  bail,  70,  2  126. 
Of  money  in  place  of  bail,  72,  2 

137. 
For  bail  paid  into  court,  72, 2 138. 
Substitution  of  bail  for,  72, 2 139. 
How  disposed  of,  73,  2  140. 
Of  damaees  in  eminent  domain. 


194,2 


nges 
594. 
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DEPOSIT  IN  COURT,  96,  }}  227- 
229. 

DEPOSITIONS. 
When  taken  on  postponement  of 

trial,  99,  }  245. 
Taken  within  territory,  209, 2  656. 
Who  may  take,  and  notice,  209, 

{657. 
Taking  and  retumins,  210,  {  658. 
Bead  as  evidence.  211,  2  659. 
Taken  out  of  territory,  211, 2  660. 
Of  non-resident  witness,  211,  2 

661. 
Same,  as  evidence,  212,  2  662. 
Either  party  may  read,  212, 2  666. 

DISAGREEMENT  OF  JURY,  103, 
22  258,  259. 

DISCHARGE. 
Of  sureties  on  bail  bond.  71, 2 131. 
Of  person  arrested  for  debt,  74, 2 

145. 
Application  for,  74,  2  146. 
Notice  of  application,  74,  2  147. 
Examination  for,  74,  2  148. 
Oath  administered  upon,  74,  2 

149. 
Order  for,  74,  |  150. 
How  often  prisoner  may  apply 

for,  75,  2  151. 
Effect  of;  75,  2  152. 
Plaintiff  may  order,  76,  2  153. 
Of  the  undertaking.  75,  2  162. 
Of  attachment,  89,  22  198-200. 
Of  boat  attached,  92,  2  215. 

DISCOVERY. 
Of  new  evidence  cause  for  new 

trial.  111,  2  285. 
Action  for,  not  allowable,  208,  2 

647. 

(See  Evidence,  New  THal,) 

DISMISSAL. 
Of  action.  96.  2  234. 
Of  appeal,  155,  2  425. 
Effect  of,  on  appeal,  155,  2  426. 

DISSOLUTION. 
Of  injunction,  80,  2  174. 
Motion  for,  81,  2 177. 

DISQUALIFICATION. 
Of  juror,  100,  2  249. 
Of  witnesses,  203,  22  428-130. 
(See  Juror,  Wiinesi.) 

DISTRICT  COURT. 
Power  as  to  controversy  between 

parties,  45,  2  26. 
When  may  change  place  of  trial, 
53,  2  63. 


DISTRICT  COURT— CbfOtntied. 

Judgment  of  personal  property, 
67.  2  116. 

To  (usregard  errors  in  pleadings, 
67,  2  117. 

Trial  by.  106,  2  269. 

Refhsing  to  allow  exceptions, 
110,  2  281. 

Stay  of  proceedixu;s  on  motion 
for  new  trial,  115,  2  289. 

May  order  judgment  after  death 
of  party,  116,  2  293. 

May  restrain  waste  pending  re- 
demption, 131,  2  335. 

Order  of  sale  in  partition,  146,  2 
388. 

Value  of  tenancy  in  such  case, 
147,  2  391. 

To  protect  all  interests,  147, 2  393. 

When  may  dispense  with  cost- 
bond  on  appeal,  152,  2  415. 

Appeal  from  probate  court,  158, 
2  432. 

Time  in  which  same  taken,  158, 
2433. 

Hearing  of  same,  158,  2  434. 

Time  in  which  same  taken,  158, 
2435. 

Trial  de  novo,  159,  2  436 ;  160,  2 

How  taken,  159,  2  437. 
Underiaking,  159.  2  438. 
Undertaking  for  costs^  159,  2  439. 
Justification  of  sureties,  159,  § 

440. 
Transcript  on  appeal  to,  160, 2  441. 
Stay  of  proceedings  on  appeal, 

160,  2  442. 
Of  costs,  160,  2  443. 
Sheriff  to  execute  process,  160, 2 

445. 
Power  to  establish  rules  of  prac- 
tice, 173,  2  506. 
To  have  a  seal,  174,  2  510. 
When  clerk  to  adjourn,  175, 2  514. 
When  may  order  property  sold 

before  judsment,  177, 2  524. 
Are  courts  of  record,  178,  2  626. 
Sittings  of,  public,  178,  2  527. 
May  hear  divorce  in  private,  178, 

2528. 
Powers  of,  178,  2  529. 
Contempts  in  presence  of,  186,  2 

568. 
Proceedings  in  eminent  domain, 

191,  2  5^. 
Powers  under  eminent  domain, 

193,  2  589. 
Proceedings  by  in  such  case,  193, 

2590. 


INDEX  TO  CODE  OP  CTVTL.  PROCEDURE. 


463 


DISTRICT  COURT—  QmHnued. 
Order  of  condemation  in  same, 

195,  i  595. 
Placing  plaintiff  in  possession, 

in  such  case,  195,  J  596. 
(See  Probate  Court,  Supreme  Court.) 

DIVORCE. 

Trial  of  may  be  private,  178,  | 
528. 

DWELLING-HOUSE. 
When  exempt  from  execution, 
125,  i  315. 


E. 


EARNINGS. 
Exemption  of  from  execution, 
123, 1  310. 

EMINENT  DOMAIN. 
Right  of,  defined,;  189,  i  579. 
For  what  uses  exercised,  189,  { 

580. 
Estates  taken  ^for  public  use,  190, 

J581. 
Right  to  take  private  property, 

190,  2  582. 
What  to  appear,  to  take  private 

property,  191,  ?  583. 
Survey  of  land  taken,  191,  J  584. 
Proceeding  in  district  court,  191, 

{585. 
Of  the  complaint,  192,  {  586. 
The  summons,  192,  'i  587. 
Of  defences,  192,  g  588. 
Powers  of  court,  193,  §  589. 
The  hearing,  193.  ?  590. 
Measure  of  damages,  194,  i  591. 
Perfection  of  title,  194,  |  592. 
Payment  of  damages,  194,  J  593. 
Payment  to  defendant,  194,  \  594. 
Final   order   of  condemnation, 

195,  ?  595. 
Of  possession  by  plaintiff,  195,  i 

596. 
Costs  under  proceeding,  195,  § 

597. 

ENGLISH  LANGUAGE. 
Use  in  written  proceedings  in 

courts,  174,  i  509. 
(See  Pleading.) 

ENDORSEMENT. 
Of  complaint  by  clerk,  54,  §  67. 

ENDORSERS. 
Liability  of,  40,  |  5. 
(See  Promisaory  Note.) 

4 


ENTRY 
Of  verdict  in  jury  trial,  115,  i  290. 
Of  judgment,  116,  ||  295, 296. 
Satisfaction  of  judgment,  117,  2 

299. 
Of  judgment  on  appeal,  157,  i 
430. 

ESTATES. 
When  taken  for  public  use,  190, 
J58L 

EVICTION. 
Purchaser  may  recover  purchase 
money,  132,  {  336. 

EVIDENCE. 

Varying  with  pleadings,  66, }  110. 

Insufficiency  of  cause  for  new 
trial,  114,  i  287. 

Concerning  mining  claims,  139,  { 
363. 

Copy  of  record,  178,  i  516. 

General  principles  of,  195,  }{ 
598-625. 

Sufficiency  of,  195,  {  598. 

Facts  to  which  witness  may  tes- 
tify, 196j  i  599. 

Examination  of  witness,  196,  i 
600. 

Presumption  in  favor  of  witness, 

196,  i  601. 

Parties  as  witnesses,  196,  ?  602. 

Of  parties  to  real  estate  title,  196, 
?603. 

Res  gestse,  196,  i  604. 

Where  obligation  of  third  party 
in  disi)ute,  196,  ?  605. 

Declaration  of  member  of  fam- 
ily, 196,  {  606. 

Of  decedent  against  interest,  196, 
?607. 

What  part  of  subject  introduced, 

197,  i  608. 

Contents  of  writing,  197,  ^  609. 
Construction  of  written  contract, 

197,  g?  610, 619. 
Interpretation   of  writings,  198, 

?611. 
Duty  of  court  constniing  statute 

or  writing,  198,  i  612. 

Of  the  intention,  198,  ^  613. 

Circumstances  of  execution  con- 
sidered, 198,  614. 

Presumptions  in  construing  writ- 
ing, 180,  i  615. 

Written  to  control  printed  mat- 
ter, 199,  i  616. 

Of  experts  as  witnesses,  199,  { 
617. 
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EVIDENCE- OwKmwd. 

Of  intention  of  parties,  199,  { 
618. 

Bule  for  construing  writing,  199, 
§619. 

Whei-e  statute  susceptible  of  dif- 
ferent constructions,  199,  {  620. 

Material  allegations  to  be  proven, 
199,  i  621. 

To  correspond  with  pleadings, 
199,  i  622. 

Enquiry  into  collateral  facts,  200, 
JI623. 

Fa<!t8  ea<^h  party  to  prove,  200,  { 
624. 

Facts  which  court  may  take  as 
proven,  201.  i  625. 

Parties  to  action,  208,  U  647-650. 

Of  adverse  party,  208,  {  648. 

Rebuttal  testimony,  208,  {  649. 

Reftisal  of  adverse  party  to  tes- 
tify, 208,  i  650. 

(See  WUnesseB,  DepasUions.) 

EXAMINATIONS. 

For  justification  of  bail,  72,  i  135. 

Duty  of  court  in  such  case,  72,  i 
136. 

For  discharge  from  jail,  74,  J  148. 

Of  witnesses,  196,  J  600. 

Of  parties  to  action,  208,  ?{  647- 
650. 

Of  adverse  party,  208,  {  648. 

Rebuttal  testimony,  208,  §  649. 

Refusal  of  adverse  party  to  tes- 
tify, 208,  J!  650. 

(See  Bail,  WUnesftes.) 

EXCEPTION. 
Against  sureties  by  defendant, 

76,  8  158. 
To  sureties  on  appeal,  153,  J  417. 

EXCEPTIONS. 

Definition  of,  110,  (}  279. 

What  deemed  to  have  been  ta- 
ken, 110,  {  280. 

Points  stated,  110,  i  281. 

Form  of.  111,  i  282. 

On  motion  for  new  trial,  112,  {{ 
286,287. 

(See  AppeaU.) 

EXECUTION. 

Against  boat,  92,  i  216. 
When  may  issue,  118,  {  301. 
What  to  contain,  118,  {  302. 
What  to  direct,  118,  i  303. 
Return,  and  duty  of  clerk,  119,  J 
304. 


EXECUTION— Omlinutfd. 
How  enforced,  120,  i  305. 
In  case  of  death  of  piurty,  195,  | 

306. 
Issued  to  another  county,  120,  { 

307. 
Property  liable  to.  120,  2  308. 
Property  claimed  by  third  party. 

121,  2  309. 
Property  exempt  from,   121,    { 

310. 
Homestead  exempt,  123,  {311. 
Extent  of  homestead  exemption, 

124,  i  312. 

Selection  of  homestead,  124,  {{ 

313,  314. 
Exemption  of  dwelling   house, 

125,  i  315. 

Homestead      exemption     after 
death,  125,  {  316. 

Removal  of  owner,  125,  {  317. 

Widow's  right  to  homestead,  125, 
1318. 

Application  for  homestead  right, 
125,  i  319. 

Writ — how    executed,    125,     J 
320. 

Notice  of  sale  of  real  estate,  126, 
J  321. 

Penalty  for  selling  without  no- 
tice, 126,  J  322. 

Sales— how  made,  126,  {  323. 

Liability  of  bidder,  126,  |  324. 

Proceeding  if  returned  unsatis- 
fied, 133,  i  338. 

Answer  of  judgment  debtor,  133, 
?338. 

Answer  of  judgment  creditor,  133, 
{339. 

Payment  to  sheribff,  134.  {  340. 

Answer  to  garnishee,  134,  341. 

Judge  may  order  property  ap- 
plied on,  135,  2  343. 

Wnere  third  party  claims  prop- 
erty, ia5,  {  344. 

Stay  of,  on  appeal,  151,  {{  411- 
415. 

Appeals  from  where  conveyance 
ordered,  151,  {  413. 

Directing  sale  of  possession  of 
realty,  152,  ?  414. 

In  eminent  domain,  194,  {  594. 

(See  Judgment.) 

EXECUTION  BOOK,  119,  {  304. 

EXECUTOR. 
Ma^  sue  without  joining  benefi- 
ciary, 40,  {  6. 
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KXEMPTION. 
Of  property  from  execution,  121, 

9  310. 
Of  homestead,  123,  U  311-319. 
(See  Execution.) 

EXPERTS.  * 

Testimony  of,  196,  i  599. 
Same^when  admitted,  199,  2  617. 
(See  Witnems.) 

EXPRESS  PROMISE. 
Limitation  of  action,  49,  J  44. 
(See  Implied  Promise^  New  Prom- 
ise.) 

F. 

FACTS. 

Not  in  issue,  how  tried,  40,  f  3. 

Statement  of  in  complaint,  59,  2 
83. 

When  issue  of  arises,  98,  8  237. 

One  witness  sufficient  to  prove, 
195,  i  598. 

To  what  witness  allowed  to  tes- 
tify, 196,  i  599. 

What  evidence  j?iven  to  prove, 
200,  i  624. 

Of  which  courts    take   judicial 
notice,  201,  {  624. 
(See  Evidence,  Triak.) 

FATHER. 
Suit  by  for  seduction  of  daughter, 
41, 1 12. 

FALSE  IMPRISONMENT. 
Limitation  of  action,  49,  i  44. 

FEES 
Paid  to  interpreter,  204,  ?  632. 
(See  Co9ts.) 

FELONY. 
Donvict    incompetent    witness, 
203,  g  628. 
(See  Witnesses.) 

FINE. 
For  contempt  of  court,  188,  ?  573, 
(See  Contempt.) 

FORCIBLE    ENTRY    AND    DE- 
TAINER. 
Action  for,  137,  i  363. 

FORECLOSURE.  (See  Jfor^^o^a.) 

FORM. 

Of  civil  action,  40,  J  1. 
Of  exceptions.  Ill,  }  282. 
Of  sherm^s  sale,  126,  {  321. 
Of  affirmation,  215,  {  673. 

FRANCHISE.    (See  Umirpaiion  of 
Office.) 


FRAUD. 

Limitation  of  actions  for,  49, 2  42. 

G. 

GARNISHEE, 
liahihty  of,  85,  §  187. 
Examination  of,  85,  {  188. 
(See  Execution f  JudgmenL) 

GARNISHMENT. 
Writ  of,  85,  i  186. 
liability  of  garnishee,  85,  {  187. 
Examination  of  garnishee,  86,  { 
188. 

GRANTOR.     (See  Conveyances.) 

GUARDIAN. 

For  infant  when  a  party,  41,  {  9. 

Appointment  in  such  case,  41,  { 
10. 

Suit  for  seduction  of  ward,  41,  { 
12. 

Not  to  purchase  at  sale  in  parti- 
tion, 147,  ?  395. 
i^eo  Probate  Practice  Act.) 

H. 

HEAD  OF  FAMILY. 
Homestead  of  exempt,  125,  {  319. 
May  sell  or  remove  from  home- 
stead, 125,  ?  317. 

HEARING. 

Of  original  suit,  98,  J  243. 
Of  case  on  appeal,  157,  ?  429. 
On  charge  of  contempt,  187,  I 

572. 

(See  Trial.) 

HOMESTEAD. 

Exempt  from  execution,  123,  { 
311. 

Not  affect  t!ertain  lienH,  124,  { 
312. 

Selection  of,  124,  {  313. 

Proceedings  if  plaintiff  dissatis- 
fied, 124,  i  314. 

Exemption  after  death  of  owner, 
125,^316. 

Removal  not  to  affect,  125,  2  317. 

Right  of  widow  to,  125,  i  318. 

To  whom  right  applies,  125,  {  319. 
(See  Exemption.) 

HUSBAND. 
When  to  join  wife  in  suit,  41,  {  7. 
When  not  to  testify  against  wife, 
203,  {  629. 

(See  Wife.) 
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I. 

IMPLIED  PROMISE. 
Limitation  of  action,  49,  {  44. 
(See     Express    Promise,    New 
Promise,) 

IMPROVEMENTS. 
When  allowed  as  set-off,  138,  | 
357. 

INFANT. 

When  party  to  appear  by  guard- 
ian, 41, 1  9. 

Appointment  of  guardian  for,  41, 
210. 

Statute  of  limitations  aflflBcting, 
48,  i  39. 

(See  Ghiardian,  Probate  PracUee 
Act,) 

INJUNCTION. 

Stops,  statute  of  limitations,  50, 
152. 

Defined,  79,  J  170. 

Cases  in  which  granted,  79,  { 171. 

When  wanted,  80,  i  172. 

Allowed  at  answer,  80,  j  173. 

Hearing  defendant  before  grant- 
ing, 81,  {  175. 

To  suspend  business  of  corpora- 
tion, 81,  i  176. 

Motion  to  dissolve  or  modify,  81, 
177. 

When  vacated  or  modified,  81,  J 
178. 

Against  nuisance,  137,  {  349. 

Against  party  in  possession,  139, 
^360. 

(See  District  Court.) 

INJURY. 
To  child  or  ward,  42,  {  13. 
CauBing  death  to  adult,  42,  J  14. 

INSANE. 
Statute  of  limitations  affecting, 

48,  I  39. 
8ervi(«  of  summons  upon,  56,  § 

72. 
Not  allowed  to  testify,  203,  |  628. 
(See  Witnesses.) 

INSPECTION. 
Of  written  instrument,  63,  §  97. 

INSTRUCTIONS. 
To  jury,  101,  ?  253. 
Exceptions  to,  102,  i  253. 
(See  Trial.) 

INTENTION. 
Of  legislature,  198,  i  613. 
Of  parties  to  contract,  199,  J  618. 
(See  Written  Inttruments.) 


INTERPLEAD. 
Person  interested  in  suit    may 

44,  J  22. 
(See  intervention,) 

INTERPRETATION. 
Of  a  writing,  198,  J  611, 
Of  a  statute,  198,  U  612, 613. 
(See  TTrittm  Instruments,) 

INTERPRETER. 
When  may  be  sworn,  204,  {  632. 

(See  Witnesses,) 

INTERVENTION. 
When  party  may  intervene,  44. 

J  24. 
(See  Interplead.) 

INVENTORY. 

Of  property  attached,  86,  J  189. 

ISSUES. 
Trial  of,  when   not  raised    by 

i)leading8, 40  8  3. 
When  arise,  98,  2  237. 
Of  law,  98,  2  238. 
Of  fact,  98,  {  239. 
Of  law— how  tried,  98,  {  240. 
Of  fact— tried  by  jury,  98,  {  241. 
Entry  on  court  calendar,  98,  8 

242. 
Brought  to  trial,  98,  §  243. 
(See  Emdence,  Trial.) 

ITEMS. 
Of  account,  demand  for,  64,  {  99. 

J. 

JAIL. 
Discharge  of  debtor  from,  74,  2 
145. 

JOINDER. 
Of  parties  plaintiffs,  42,  §  14. 
Of  plaintiffs  or  defendants,  43,  i 

Of  defendants  severally  liable, 

43,  8  20. 
(See  Joint  Debtors,  Parties.) 

JOINT  DEFENDANTS. 
Sunmions  upon,  57,  J  75. 

JOINT  DEBTORS. 
Proceedings  against,  161,  {{  446- 

451. 
In  case  all  not  originally  served, 

161,  i  446. 
Summons  in  such  case,  161,  i  447. 
Afildavit  to   accompany  same, 

161,  i  448. 
The  answer,  161,  g  449. 
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iOlOT  DEBT0B8—  , 
Fleadingi,  lei,  {  450. 
Tnl  of  iBBaeB.  162,  {  451. 
(Bw  JriTtMt.) 

JODIT  TKNAinS. 
When  may  unite  in  action,  41.  {    ! 
IS. 
(See  JbtMtlMton.) 

JUDGE. 
iMtractioiis  to  jury,  101, 1 258. 
Tbadmonifih  jury,  104,  {  263. 
May  examine  as  to  fuoperty  of  : 

judgment  debtor,  184,  )  841. 
May  order  property  applied  on    < 

ezecQtion,  135,  {  843. 
May  fortnd  tzansfer  of  property, 

134,{34L 
May  enlaise  time  for  appeal,  155, 

{421. 
May  take  acknowledgments,  etc.. 

174,  ]  507. 
Hot  ai^)eaiing,  derk  to  adjourn 

430011, 175,  {514. 
May  order  piopoty  sold  before 

jodgmoit,  177,  {  524. 
When  shall  not  act  as  such,  179, 

{530. 
Hot  to  act  aa  attorney,  179,  {  531. 
Hot  to  pfBCtioe  in  sapi^me  ooort 

179,  g  532. 
Not  to  have  partner  in  pracdoe, 

179,  {  533- 
I>aty  in  constroing  statute  and 

writing,  196,  {  612. 
May  be  called  as  witness,  204,  ^ 

€Sl. 
AiBdaTite  taken  before.  208,  l!$ 

651,  652. 

JUDICIAL  DAYS.  174,  U  513, 514. 

JUDGMENT. 

Against  aasocaates  under  i^ni- 
mon  name,  44,  I  25. 

Limitation  of  action  upon,  48,  ^  41 . 

In  caae  of  reversal,  50,  {  51. 

Aifecting  real  estate  in  other 
oounty,  54,  {  65. 

How  pleaded,  64,  {  101. 

For  personal  property,  67,  i  115. 

Not  reversed  for  errors  in  plead- 
ings, 67,  {  117. 

For  return  of  personal  property, 
77,  {  159. 

fiatasilaction  in  attachment,  87,  { 

192.  _ 

fentry  on  verdictof jury,  106, 1 288. 

On  trial  by  court,  106,  |  270. 

fbr  plainufi;  on  iosoe  of  law,  107, 

U  271, 272. 
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JUDGlfENT'- OmlmiiAl. 
Entry  of,  115,  {  290. 
To  recover  personal   property, 

115,  {  291. 

Judgment  book,  115,  {  292. 
Wheie  party  dies  after  verdl«l> 

116,  {  293. 
Judgment  roll,  116,  {  294. 
Lien  of,  116,  {  295. 
Docket,  116,  {  296. 

Docket  kept  open,  117,  {  297. 
Transcript   to   another  oounty, 

117,  {298.  _^ 
Entry  of  satisfiiction,  117.  {  299. 
Transcript  from  justice's  docket, 

117,  {  300. 

Revival  of;  132,  {  336. 

Where  plaintiff's  title  terminates 
during  action,  138,  {  356. 

Upon  referee's  report  in  parti- 
tion, 143,  {  378. 

For  usurping  office,  149,  {{  400- 
404. 

Reviewed  on  appeal,  149,  (  406. 

Appeal  from  in  oaim  and  ddiv- 
eiy,  151,  {  412. 

Entry  on  appeal,  157,  (  430. 

By  oonfesoon,  162,  S  452. 

Statement  to  authorize  in  Bucii 
case,  162,  {  453. 

Filing  and  entry  of  statement, 

162,  {  454. 

Where   agreed  case  submitted, 

163,  {  456. 

Same,  how  entered,  163,  {  457. 
Where  defendant  offers  oompro- 

mise,  163,  {  458. 
When  award  to  have  effect  oi, 

164,  {  464. 

Sale  of  property  before,  177,  {  524. 
In  mandamus,  183,  {  558. 
In  contempt,  188,  ^?  573-578. 
Fine  for  contempt,  1S8,  {  578. 
(See    ExecuHon^    (ramMtmenl, 
Lieng.) 

JUDGMENT  CREDITOR. 
Proceedings  to  compel  answer, 

133,  i  339. 
Right  of  redemption,  129,  {  390. 

JUDGMENT  DEBTOR, 
Right  to  direct  sale,  127,  {  323. 
Contribution,  132,  |  337. 
When  to  answer,  133,  {  338. 
Answer  by  as  to  debts  due,  1S4, 

{841. 
Pearson   indebted   to,  may   pay 

sheriff,  134^  {  340. 
May   be  foroidden  to  traiudKr 

property,  184,  (  SO. 
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JUDGMENT  DEBTGRr^Om^iied 
Property  applied  on  execation, 

lo5,  {  343. 
Claim  of  third  party  to  property, 

136,  {344. 

JUDGMENT  IN  GENERAL,  95, 

22  230-236. 
Definition  of,  95,  2  230. 
Specific  or  general,  95, 22  231, 232. 
Relief  given  plaintifiT,  96,  2  233. 
Upon  merits,  96,  2  235. 

(See  Appeals f  JExecuUonf  Liens,) 

JUDGMENT  DOCKET,  116,  2  296. 

JUDGMENT  ROLL. 
What  Bhall  constitute,  116,  2  294. 
In  writ  of  certiorari,  181,  2  546. 

JURISDICTION. 

Where  county  attached  for  judi- 
cial purposes,  52,  2  ^'0. 

When  court  acquires,  58,  2  78. 
(See  Cburto.) 

JUROR. 
May  be  called  as  witness,  204,  2 
631. 
(See  Jury.) 

JURY. 

Trial  of  facts  not  at  issue,  40, 2  3. 
How  drawn,  99,  2  246. 
Oath  of,  100,  2  247. 
ChaUenge  of,  100,  2  248. 
Grounds  of  challenge,  100, 2  249. 
Challenge  for  cause,  101,  2  250. 
Order  of  challenge,  101.  2  251. 
Filling  vacancies,  101,  |  252. 
Instructions,  101,  2  253. 
May  view  property  or  place,  102, 

§254. 
Sickness  of  juror,  103,  2  255. 
Retirement,  103,  2  ^. 
Kept  together,  103,  2  256. 
What  papers  may  take,  103, 2  257. 
Disa^eement,  103,  2  258. 
Failing  to  give  verdict,  104, 2  259. 
Adjournment  and  sealed  verdict, 

104,  2  260. 
Verdict,  how  given,  104,  2  261. 
If  verdict  informal,  104,  2  262. 
Court  to  admonish,  104,  2  263. 
Verdict,  general  or  special,  105, 

22  264,  265. 
When  to  find  amount,  105,  2  266. 
Entry  of  verdict,  106, 2  267. 
Waiver  of  trial  by,  106,  2  269. 
Trial  by,  in  mandamus,  182, 2  553. 

JUSTICE  OF  THE  PEACE. 
Lien  of  transcript  from,  117, 2  308. 


JUSTICE  OF  THE  PEACE^C^^ 

Hnued, 
When  shall  hold  court,  176, 2  515. 
Affidavits,  etc.,  taken  by,  206,  {{ 

651,  652. 

JUSTIFICATION. 
Of  bail,  71,  2  133. 
Proceeding  to  justify,  72,  2  136. 
Of  sureties  for  injunction,  80,  { 

174. 
Of  sureties  in  attachment,  82,  { 

180. 
Of  sureties  on  appeal,  153,  2  415. 

(See  Bail,  Btmd.) 

» 

L. 

LANGUAGE. 
Written  proceedings  in  English, 

174.  2  509. 
Interpretation  of,  198,  2  611. 

(See  Interpreter.) 

LAND. 
Survey  of,  taken  for  public  use, 
191,  584. 
(See  Eminent  Domain.) 

LANDLORD. 

When  joined  with  tenant  as  de- 
fendant, 42,  2  16. 

Possession  of  tenant  protects,  47, 
2  37. 

LEGISLATURE. 
Intention,  in  construing  statute,, 
198,  2  613. 

LIBEL. 
Limitation  of  action,  49,  2  ^• 
Pleading  in  case  of,  65,  2  105. 
Answer,  65,  2  106. 

LIEN. 
In  attachment,  89,  2  202. 
Against  boats,  90,  22  205-208. 
Of  judgment,  116,  2  295. 
Of  transcript  from  other  county, 

117,  2  298. 
Same,  from  justice's  docket,  117, 

2  300. 
Extent  of,  in  partition,  144,  2  381. 

LIENHOLDER. 

Made  partv  in  partition,  142,  2 

373. 
Notice  to  in  partition,  142,  2  374. 
Having  other  securities,   145,  2 

384. 

LIMITATIONS. 
For  recovery  of  real  property, 

45,2  29. 
For  recovery  of  interest  in  real 

property,  46,2  30. 


IKDBX  TO  OODK  OP  CIVIlJ   PROCEDtJitiB. 


46d 


LEMrrATIONB— ODntinu«i. 

Entry  upon  real  estate,  46,  Ml. 

Presumption,  where  legal  title 
establiBhed,  46,  i  32. 

Adverse  possession  under  writ- 
ten instrument,  46,  J  33. 

Same,  when  deemed  possessed, 

46,  ?  34. 
Adverse  possession  by  occupan- 
cy, 47, 1  35. 

Possession  without  written  title, 

47,  {  36. 
Possession  of  tenant,  47,  J  37. 

LIMITATIONS,    STATUTE    OF, 

45,  JJ  28,  55. 
When  actions  to  be  commencea. 

Recovery  of  real  property,  40,  ^ 

29. 

Recovery  of  interest  in  real  prop- 
erty, 45  J  30.         ,  ,     ^  ,  «i 

Entry  upon  real  estate,  4b,  «  ai. 

Presumption,  where  legal  title 
established,  46,  i  32. 

Adverse  possession  under  wnt- 
ten  instrument,  46,  ??  43,  44. 

Adverse  possession  by  occupan- 
cy, 47,  i  35.  .  .  . 

Possession  without  written  title, 

47  J  36. 
Possession  of  tenant,  47,  ?  37. 
Death  not  to  affect  iK>s8e8sion,  48, 

Persons  not  affected,  48,  §  39. 
Recovery  of  mining  claims,  48,  i 

40. 

Actions  not  concerning  real  prop- 
erty, 48,  a  41-55. 

Upon  judgment  or  written  in- 
strument, 48, 1  41. 

For  trespass  or  fraud,  49,  «  4^. 

Against  officers,  49,  ?  43. 

Upon  unwritten  contract,  assault, 

etc.,  49,  S  44.  ,«  •  ^j- 

For  statutory  penalty,  49,  ?  45. 
Against  banker  or  trust  compa- 
ny, 49,  J  46.  A    Kfi   XA'T 

In  cases  not  mentioned,  50,  |  47 . 
Open  and  current  accounts,  50,  ^ 

Statute  applies  to  territory,  50,  § 

49 
Absence  from  territory,  50,  J  50. 
In  case  judgment  reversed,  50,  i 

51 

Injunction  or  statute  stops  limi- 
tation, 50,  ?  52.      . 

Effect  of  new  promise,  50,  i  53. 

Effect  of  partial  payment,  51,  §54. 


LIMITATIONS,  STATUTE  OF^ 
CoTUinued,  . 

Where  cause  arose  out  of  tetn-. 
tory,  51,  i  65. 

Of  action  against  boats,  91,  'i  207. 


LIS-PENDENS,  55,  ?  70. 

Customs  or  technical  terms,  1H», 
i  615. 

MANDAMUS. 

Writ  of,  181,  ?«  547^. 

Who  may  issue  writ,  181,  |  548. 

Cases  where  issued,  181,  J  549. 

Nature  of  writ,  181,  J  550. 

Where  partition  made  without 
notice,  182,  J  551. 

The  defence,  182,  |  552. 

Trial  by  jury,  182,  ?.  553 

Plaintiff  not  concluded  by  an- 
swer, 183,  i  554. 

Motion  for  new  trial,  183,  «  J>nf>. 

Copy  of  verdict,  183,  ?  556. 

Of  the  hearing,  183,  J  557. 

The  judgment,  183,  i  558. 

Service  of  writ,  183,  J  559. 

Disobedience  of  writ,  183,  ^  560. 

MARRIED  WOMAN. 

When  may  sue  alone,  41,  §  7. 
Right  to  defend  suit,  41,  ?  8. 
Statute  of  limitations  affecting, 
48,  9.  39. 

MINING  CLAIMS. 
Limitation  for  recovery  of,  48,  ^ 

40. 
Proof  admitted  concerning,  139, 

^  3(^1 

MINOR.        ^  ^        .11   ao 

To  appear  by  guardian,  41,  «  9. 
Statute  of  limitations  affecting. 

Service  of  summons  upon,  on,  ^ 
72. 

MISTAKE.  .o  a  4o 

Limitation  of  action,  49,  i  42. 

MORTGAGES 

Procedure  to  foreclose,  13o,  i  .i4b. 

Surplus  money,  l^^'^^J- .j, 
Partial  foreclosure,  136,  ^^». 
Undertaking  on  appeal,  1 52,  ?.  414. 

MORTGAGES— REAL. 
When  foreclosed,  51,  «  ob. 

MOTHER.  ^  . 

May  sue. for  death  or  injury  of 

t4iild,  42,  ^  13. 
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MOTION.     . 
To  continue  suit,  43,  {  22. 
To  reduce  or  vacate  bail,  73,  { 143. 
To  discharge  attachment,  89,  2 

198. 
Same,  how  opposed,  89,  2  199. 
For  continuance,  99,  2  244. 
On  exceptions  for  new  trial,  111, 
.  {283. 
For  new  trial,  how  made,  112,  { 

286. 
Same  made  upon  affidavit,  etc., 

112,  J  287. 
Upon  insufficiency  of  evidence, 

114,  {  287. 
Bame,  when  to  be  heard,  114,  { 

288. 
Stay  of  proceedings,  115,  {  289. 
To  vacate  award,  165,  |  465. 
To  modify  or  correct  award,  165, 

2  466. 
For  order  of  court,  166,  2  469. 
When  made  and  notice,  166,  2 

470. 
Of  notice  in  writinj?,  160,  2  471. 
To  transfer  suit,  166,  §  472. 
How  served,  166,  2  474. 
Upon  whom  served,  167,  2  475. 
Service  by  mail,  167,  U  476,  477. 
Service  after  defendant  appears, 

167,  2  478. 
On    non-resident   after  appear- 
ance, 168,  2  479. 
For  new  trial  in  mandamus,  183, 

2  555. 

N. 

NAME. 
Of  boat,  in  attachment,  93,  2  220. 
(See  Attachment.) 

NEW  PROMISE. 
Effect  on  limitation,  50,  2  53. 
(See    Express    Promise,   Implied 
Promise.) 

NEW  TRIAL. 
In  case  no  verdict,  104,  2  259. 
Exceptions  on  motion  for,  111,  2 

283 
Definition  of.  111,  2  284. 
Causes  for.  111,  2  285. 
Motion  for,  112,  2  286. 
Notice  of  motion,  112,  2  287. 
Motion   upon   affidavits,  112,  2 

287. 
Upon  bill  of  exceptions,  112,  2 

287. 
Upon  statement,  113,  2  287. 


Upon  insufficiency  of  evidence, 

114, 2  287. 
Hearing  of  motion,  114,  ^  288. 
Stay  of  proceedings  pendmg,  115, 

2  289. 
In  writ  of  mandamus,  183,  {  555. 

NON-JUDICIAL  DAYS,  174, 2  514. 

NON-RESIDENT. 
How  served  by  summons,  57,  } 

73. 
Services  of  motions  and  notices, 

168,  2  479. 

NOTARY  PUBLIC. 
Affidavits  taken  before,  208,  2< 
651,  652. 

NOTICE. 

Of  suit  pending,  55,  2  70. 

Of  justification  of  bail,  71,  {  133. 

Of  application  to  discharge  pris* 
oner,  74,  2  146. 

Service  of  notice  for  discharge, 
74.  2  147. 

In  claim  and  delivery,  76,  2  157. 

Of  exception  to  sureties  for  in- 
junction, 80, 2  174. 

Of  motion  for  new  trial,  112,  § 
287. 

Of  sale  of  real  estate  under  exe- 
cution, 126,  2  321. 

For  claim  for  contribution,  132, 2 
337. 

In  suit  for  partition,  140,  2  367. 

To  lienholaers  in  partition,  142, 
374. 

Of  sale  in  partition,  146,  2  387. 

Of  appeals  generally,  150,  2  409. 

Of  exception  to  sureties  on  ap- 
peal, 153,  2  417. 

Of  motion  for  order,  166,  2  470. 

In  case  same  in  writing,  166,  2 
471.    • 

Of  motion  to  transfer  cause,  166, 
2  472. 

To  sureties  on  indemnifying 
bond,  176,  2  616. 

When  valid  without  title,  177,  2 
520. 

For  taking  deposition  in  terri- 
tory, 209,  2  657. 

For  taking  deposition  without 
territory,  211,  2  661. 

NOTICES 
To  be  in  writing,  166,  22  474, 475. 
Service  of  motions,  167,  2  475. 
Service  by  mail,  167,  22  476, 477. 
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NOTICES— Omtinwd 
To  defendant  or  attorney,  167,  { 

478. 
On  non-resident,  168,  2  479. 

NUISANCE. 
Defined  and  actions  for,  137,  {  349. 
(See  Civil  Actions,) 

o. 

OATH. 

On  discharge  from  Jail,  74,  {  149. 

For  injunction,  80,  i  172. 

Of  receiver,  94,  i  22i. 

Of  juror,  100,  J  247. 

Of  arbitrators,  164,  §  463. 

Of  witness  upon  trial,  196,  {  600. 

Who  may  administer,  214,  ?  671. 

Of  [)er8on  non-Christian,  215,  { 

672. 

(See  AffimuxHons,) 

OBJECTIONS. 
To  referee,  109,  J  276. 
Hearing  of,  109,  J  277. 
(See  Appeal.) 

OCCUPANCY. 

Of  real  estate  under  written  in- 
strument, 46,  22  33,  34. 

Of  real  estate  without  same,  47, 
235. 

OFFICER. 

(See  Uiurpation  of  Office.) 

OFFICERS.   . 
When   may   sue   without   cost 

bond,  173,  g  504. 
When  not  to  testify,  204. 2  630. 

ORDER. 

For  trial  of  facts  not  at  issue,  40, 
23. 

For  publication  of  summons,  57, 
274. 

For  arrest  of  defendant,  68, 2 120. 

For  arrest,  requirements,  69,  2 
123. 

Copy  to  defendant  arrested,  69, 
2124. 

To  reduce  or  vacate  bail,  73,  22 
143, 144. 

For  discharge  from»jail,  74, 2 1^* 

For  survey  of  real  estate  in  liti- 
gation, 138,  2  358. 

Of  sale  in  partition,  143,  2  375. 

Same,  what  to  direct,  146,  2  388. 

Reviewed  on  appeal,  149,  2  405. 

When  appeal  from,  149,  2  406. 

Appeal  from  in  claim  and  deliv- 
ery, 151.  2  412. 

6 


ORDER—  Continued. 

Definition  of,  166,  2  469. 

Motion  for,  166,  22  470-472. 

Enforcement  of,  166,  2  473. 

Second  application  for  not  al- 
lowed, 179,  2  535. 

Of  condemnation  in  eminent  do- 
main, 195,  2  595. 


P. 


PANEL  OF  JURY.    (See  Jury.) 

PARENT. 

Suit  by  for  seduction,  41,  2  12. 
Same,    for   death   or  injury  to 
child,  42,  2  13. 

PARTIES. 
How  known  in  civil  action,  40, 

2  2. 
Joinder  as  plaintiflOs  or  defend- 
ants, 43,  2  19. 
Joinder,  when  severally  liable, 

43,  2  20. 
Rights,  jointly  and  severally,  43, 

221. 
Substitution  of,  43,  22  22,  23. 
Right  to  intervene,  44,  2  24. 
Power  of  court   to   determine 

controversy,  44,  2  25. 
In  suit  for  partition,  140,  22  366- 

369. 
Rights  settled  in  partition,  141, 2 

371. 
Rights   protected   in   partition, 

147,  2  393. 
Submission  of  agreed  case,  162, 

2455. 
In  eminent  domain,  192,  2  588. 
Witnesses  examined  in  presence 

of,  196,  2  600. 
Rights  of,  not  prejudiced,  196,  2 

m. 

Rights  to  all  of  evidence,  197.  2 

608. 
Intention  in  agreement,  199,  2 

618. 
Examination  of,  208,  2  647. 

PARTY. 

In  civil  action,  40,  2  4. 

If  infant,  to  appear  by  guardian, 
41,  2  9. 

When  person  interested  to  be 
made^  45,  2  27. 

Limitation,  when  out  of  terri- 
tory, 50,  2  60. 

Right  to  inspect  instrument,  63, 

r97. 

May  appeal,  150,  2  ^7- 
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PARTITION. 

When  made  of  real  property,  51, 
J  56. 

Of  real  property,  139,  H  364-396. 

Who  may  bring  suit,  139, 1  364. 

The  complaint,  140,  {  365. 

Parties,  140,  i  366. 

Notice  of  pendency  of  suit,  140, 2 
367. 

To  whom  summons  dirocted,  140, 
S368. 

Unknown  and  non-resident  par- 
ties, 140,  i  369. 

The  answer,  140,  {  370. 

Rights  of  parties,  141,  {  371. 

Partial  or  incomplete,  141,  2  372. 

lienholders  as  parties,  142,  2 
373. 

Notice  to  lienholders,  142, 2  374. 

Bales  in,  142.  2  375. 

Duties  of  referee,  143,  2  376. 

Rei>ort  of  referees,  143, 2  377. 

Action  upon  report,  143,  2  378. 

Judgment  upon  report,  143, 2  378. 

Effect  upon  tenants,  144,  §  379. 

Apportionment  of  costs,  144,  2 
380. 

Extent  of  lien,  144,  2  381. 

Estate  for  life  or  years,  145,  2 
382. 

Proceeds  when  estate  encumber- 
ed, 145,  2  383. 

Securities  of  lienholders,  145,  2 
384. 

Distribution  of  proceeds,  145,  2 
385. 

Continuance  for  distribution,  145, 
2  386. 

Notices  and  sales,  146.  2  387. 

Order  for  sale,  146,  2  388. 

Security  for  purchase  money,  146, 

J  889. 
e  of  tenancy,  146,  2  390. 
Estate  of  tenant,  147,  2  391. 
In  case  tenant  unknown,  147,  2 

392. 
Contingent  interests  protected, 

147,  2  393. 
Of  the  sale,  147, 2  394. 
Who  not  to  purchase,  147,  2  395. 
Report  of  sale,  147,  2  396. 

PAYMENT. 
Effect  on  limitation,  51,  2  54. 
On  redemption  of  real  estate, 

131,  2  333. 
To  sheriff  bj;  debtor,  134, 2  340. 
Of  damages  in  eminent  domain, 
194,  22593, 594. 


PERJURY. 
One  witness  not  sufficient,  195,  { 
598. 

PERISHABLE  PROPERTY. 
Sold  in  attachment,  86,  2  190. 

PERSON. 
Interested  made  party,  45,  2  27. 

PERSONAL  PROPERTY. 
Limitation  for  action  in  trespaas, 

49,  2  42. 
Claim  and  delivery,  75,  22  154- 

169. 
Return  after  judgment,  77,  2 159. 
In  case  same  injured,  77. 2  160. 
Jud^ent  for  recovery,  115, 2  291. 
Levied  upon,  claimed  by  third 

party,  121,  2  309. 

PHYSICIAN. 
When  not  to  testify  against  pa- 
tient, 203, 2  629. 

PLACE. 
Trial  of  civil  actions,  51, 22  56-65. 

PLAINTIFF. 
Where  may  institute  action,  52, 

2  59. 
Pleadings  on  part  of,  58,  2  81. 
Security  for  arrest  of  defendant. 

69,  2  121. 
Objections  to  bail,  71,  2  132. 
Notice  of  justification  of  bail,  71 » 

2133. 
May  order  prisoner  discharged, 

75,  2  153. 

Right  in  claim  and  delivery,  75, 

2154. 
Affidavit  in  such  case,  75,  2  1^* 
Demand  in  claim  and  delivery, 

76,  2  156. 

Undertaking  for  injunction,  79,  { 

174. 
Rights  of  attachment,  82,  2  179. 
Undertaking  in  attachment,  82, 

2180. 
When  not  to  recover  costs,  138,  2 

355. 
Right  in  eminent  domain,  194,  } 

592. 
Afisessment  in  eminent  domain, 

194,  2  595. 

PLAINTIFFS. 
All  persons  interested  joined,  42, 

215. 
United  in  suit  for  real  estate,  42, 
218. 
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I*LEADING. 
Trial  of  fiactB  not  raised  by,  40,  J 

Definition  of,  58,  J  79. 

Sufficiency  of,  58,  {  80. 

Whatallowed,  58,  J81. 

To  be  subflcribed,  62,  {  93. 

Verification  of,  62,  {  94. 

Construction,  64,  J  98. 

Accounts  stated  in,  64,  {  99. 

Of  judgment,  64,  {  101. 

Of  condition  precedent,  64,  J  102. 

Statute  of  limitation,  64,  i  103. 

Of  private  statute,  65,  j[  104. 

In  libel  or  slander,  65,  f  105, 

Variance  with  proof,  66,  {  110. 

Amendment  in  such  case,  66,  | 
111. 

Amendment  of,  66,  |J  110-114. 

When  defendant's  true  name  un- 
known, 67,  i  116. 

When  errors  disregarded,  67,  { 
117. 

In  suit  against  joint  debtors,  161, 
2  450. 

Evidence  to  correspond  with, 
199,  il  622. 

(See  Answer.  CompUmU,  Demurrer^ 
Venue,  Trial,) 

POSSESSION 
Of  tenant  that  of  landlord,  47,  J 

37. 
Right  not  impaired  by  death,  48, 

f38. 
Of  mining  claims,  48,  J  40. 
In  claim  and  delivery,  76,  J  157. 
Where  execution  ordered,  152,  { 

414. 
By  plaintiff  in  eminent  domain, 

195,  2  596. 

PRACTICE. 
Courts  may  establish,  173,  {  506. 

PRESUMPTION. 
When  legal  title  established,  46, 

J  32. 
When  tenant  holds  possession, 

47,  i  37. 
In  favor  of  witness,  196.  |  600. 
In  case  of  protest,  199,  {  619. 

PRINCIPAL. 

Effect  of  payment  on  contract, 
51,  i  54. 

PRISONER. 
Action  against  officer  for  escape, 

49,  i  45. 
How  discharged,  74,  ?  145. 


PRISONER—  CcmHnued. 
Application  for  discharge,  75,  2 

151. 
Effect  of  discharge,  75,  2  152. 
Plaintiff  may  discharge,  75, 2  153. 

PRIVATE  PROPERTY. 
When  taken  for  public  use,  190, 

2  582. 
Rights  in  such  case,  191,  2  ^83. 

PRIVATE  STATUTE. 
How  pleaded,  65,  2  104. 
(See  Pleading.) 

PROBATE  COURT. 
Powers  to  determine  controver- 
sy, 45,  2  26. 
Change  of  venue  by,  53,  2  63. 
Judgment  for  personal  property, 

67,  2  116. 
To  disregard  errors  in  pleadings, 

67,  2  117. 
Trial  by,  106,  2  269. 
Stay  of  proceeding,  115,  2  289. 
Judgment  after  death  of  party, 

116,  2  293. 
Appeals  from,  158,  2  432. 
Time  when  same  taken,  158,  2 

433. 
Appeals  in  civil  actions,  158,  2 

435. 
How  appeal  taken,  159,  2  437. 
Undertaking  on  appeal,  159,  2 

438. 
Bond  for  costs,  159,  2  439. 
Justification  of  sureties,  159,  { 

440. 
Transcript  on  appeal,  160,  2  441. 
Stay  of  proceemngs  on  appeal, 

160, 2  442. 
Sheriff  to  execute  process,  160,  2 

445. 
To  have  a  seal»  174,  2  510. 
A  court  of  record,  178,  2  526. 
Powers  oi;  178,  2  529. 
Contempt  in  presence  of,  186,  2 

568. 

PROCEEDS. 
Of  encumbered  estate  in  parti- 
tion, 145,  2  383. 
Distribution  on  sale  in  partition, 
145,  2  385. 

PROMISSORY  NOTE. 
Of  set-off  signed  before  due,  40, 

2  5. 
Payment  on,  51,  2  54. 
(See   Omira/i,    Written  Instru- 
ments.) 
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PROHIBITION. 

Writof,  184,  ??5(H,  5()5. 

PROOF. 

Of  service  of  BummoiiB,  58,  ?  76. 

When  Rtatiite  of  limitiition  plead- 
ed, r>4,  ?  103. 

Concerninpj  mining  cljiiins,  139, 
?  3<«. 

Variance  of,  with  plead  inp:,  (UJ,  ^ 
110. 

Of  ac^knowledjjnientw,  174,  §  507. 

Sufficiency  of,  li)5,  ^  51)S. 

PROPERTY. 
Kxempt  from  exe<rution,  121,  H 

310-318. 
Sale  of  before  jncljnnent,  177,  ^ 
524. 

PROTF^T. 
Presumption  in  favor  of,  UH),  ?, 
619. 

PUBLICATION. 

Of  summons,  57,  §  74. 

PUBLIC  OFFICER. 

•     (See  Officer.) 

PURCHASER. 

At  sjile  under  execution,  127,  'i 

323. 
Rights  ijo  real  proi)erty,  128,  i 

32?). 

PUNISHMENT. 
For  contempt  generally,  185,  J 

566. 
For  contempt  in  court,  186,  ?  568. 

Q. 

QUALIFICATION  OF  BAIL,  7L  J 
134. 
Of  sureties  in  claim  and  delivery, 

78,  n«5. 

(See  Bondf  Sureties^  Oailij  Under- 
taking.) 

QUO  WARRANTO. 
Writ  of  abolished,  148,  i  379. 
(See  Usurpation  of  Office.) 

R. 

T>  A  Ijvp 

Liability  of,  91,  i  209. 
(See  Attachment  of  Boats.) 

REAL  ESTATE. 
When  jentry  upon  sufficient,  46, 

§  31.  ^ 

Judgment  from  another  county 
gainst,  54,  {  65. 


RftAL  ESTATE  —  a>?«imu4?d. 
Lien  of  judgment  against,  116,  J 

295. 
Lien  of  transcript  from  ju.stice'n 

docket,  117,  §  300. 
Notice  of  sale  under  execution, 

126,  §321. 
Sold  subject  to  redemption,  129, 

«  330. 
Actions  concerning',  138,  JJ  .'l"»4- 

363. 
Same  to  determine  inten^st.s  in, 

138,  i  :m. 

When  plaintiff  not  to  have  cost«, 
138,?  355. 

Termination  of  jilainlifTs  tilU* 
during  suit,  138,  J  356. 

Improvenientsassetoff,138,J3r>7. 

Order  for  survey,  138,  J  ;i57. 

Pro(re<lnre  under  suc^h  order,  138, 
?  358. 

Mortgage  not  deemed  convey- 
ance, 139,  g  359. 

Injunction  against  {)08SCS.sor  in- 
juring, 139,  J  360. 

Damages  for  injuring,  139,  {  361. 

Alienation  does  not  prejudice 
claimant,  139,  i  3(>2. 

Proof  in  actions  concerning,  139, 
?  363. 

Actions  concerning,  in  pjirtition, 
139,  ii  3(54-396. 

(See  TAmUationSy  Partition,  Real 
Property f  Redempti4)n.) 

REAL  PROPERTY. 

Actions  for  possession  of,  42,  §  17. 

LimiUition  for  recovery  of,  45,  { 
29. 

Limitation  for  recovery  of  inter- 
est in,  45, 1  30. 

When  cause  concerning  tried,  51 , 
?56. 

Description  in  complaint,  64,  § 
100. 

Lien  of  judgment  against,  116,  § 
295. 

Transcript  of  judgment  from  an- 
other county,  117,  i  298. 

Lien  of  transcript  from  justice's 
docket,  117,  {  300. 

Notice  of  sale  under  execution, 
126,  i  321. 

Sale  of  under  execution,  how 
made,  127,  J  323. 

Certificate  of  sale  of,  128^  ?  329. 

Sold  subject  to  redemption,  129, 
1330. 

Right  of  redemption,  129,  H  331, 
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HEAL  PROPERTY— Omimued, 

Proceeding  to  redeem,  131,  §  334. 

Restraint  of  waste  pending  re- 
demption, 113, §  335. 

Trespass  upon,  137,  §  361. 

Actions  for  partition  of,  139,  §§ 
364-396. 

(8ec  Real  EsUde,  Redemption.^  Par- 
tUion.) 

REBUTTAL. 
Testimony  of  adverse  party,  208, 
§649. 
(See  Evidence,  Pa/riy.) 

RECEIVER. 
Appointment  of,  93,  §§  221,  222. 
Interested  person  not  appointed, 

94,  §223. 
Oath  and  undertaking,  94,  §  224. 
Powers  of,  94,  §  225. 
Funds  received  by,  95,  §  226. 

RE(X)RD. 
Of  property  attached,  85,  J  185. 
Of  verdict  of  ^ury,  106,  {  268. 
Copy  of  as  evidence,  178,  2  525. 
Courts  of,  178,  {  526. 

RECORDER. 
Of  brands  and  marks,  38,  j  1. 
(See  County  Recorder.) 

REDEMPTION. 

Real  estate  sold  subject  to,  128, 
22  329,  330. 

Right  of,  129.  U  330-332. 

Time  given  for,  130,  {  332. 

Payments,  to  whom  made,  131, 
1 333. 

Proceeding  to  redeem,  131, 2  334. 

Court  may  restrain  waste  pend- 
ing, 131,  ]  335. 

REFEREE. 
Reference  by  agreement,  108,  { 

327. 
When  court  may  order  reference, 

108. 1  274. 
To  wnom  reference  made,  108,  } 

275. 
Objections  to,  109,  {  276. 
Hearing  objections,  109,  {  277. 
Report  of,  109,  |  278. 
Duties  in  partition,  143,  2  376. 
Rei>ort  in  partition,  143,  2  377. 
Action  upon  report  in  partition, 

143,  2  378. 
To  take  security  in  partition,  146, 

2  389. 
Not  to  purchase  at  sale,  147, 2  395. 
Report  of  sale  in  partition,  147, 2 

396. 

(See  Referees,  Rrfermot,) 


REFEREES. 
What  number  mav  act,  176, 2  518. 
(See  Referee  J  Reference,) 

REFERENCE. 
By  agreement  of  parties,  108,  2 

273. 
When  court  may  order,  108,  2 

274. 
To  whom  may  be  ordered,  108, 2 

275. 
Objections  to  referee,  109,  2  276. 
Hearing  objeirtions,  109,  2  277. 
Report  of  referee,  109, 2  278. 

(See  Referee,) 

REFERENCES. 
On  hearing  for  new  trial,  114,  2 
288. 

REGISTER. 
Of  actions  kept  by  clerk,  176,  § 
577. 

RELEASE. 
Of  property  attached,  88,  2  196. 
Of  prisoner  charged  with  con- 
tempt, 187,  §  570. 
(See  Arretit  ania  BaU,) 

RELIEF. 
Limitations  of  actions,  50,  §  47. 

REPLEVIN. 
(See  Claim  and  Ddwery.) 

REPLICATION. 

To  answer,  58,  §  81. 

When  answer  contains  new  mat- 
ter, 62,  §.  92. 

Verification  of,  62,  §  94. 
(See  Annver,  Pleading,) 

REPORT. 
Of  referee,  109,  g  278. 
Of  referee  in  partition,  143,  §  377. 
Order  upon  same,  143,  §  378. 

RES  GESTJE. 
As  evidence,  196,  §  604. 

RETURN. 

Of  summons,  56,  §  71. 

Of  personal  property  after  judg- 
ment for,  77,  §  159. 

Same  to  defendant  giving  bond; 
78,  §  164. 

Of  wnt  in  attachment,  89,     201. 

Of  execution,  119,  §  304. 

REVIEW. 
On  appeal,  156,  §  427. 
In  case  of  certiorari,  181,  g  544. 

REVIVAL  OF  JUDGMENT,  132, 
8386. 
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REVOCATION. 
Of  submission  to  arbitration,  104. 

§461. 
Costs  in  such  case,  165,  §  468. 

(See  ArbitraHony  Cotts!) 

RIGHTS. 

Affectinfi:  parties  Hti^nt,  19(>,  § 
602. 

RULES. 
Of  practice  in  courts,  173,  §  506. 
(See  C(mri8,  Practice.) 

S. 
SALE. 

Of  property  in  claim  and  deliv- 
ery, 77,  i  161. 
Perishable  proi)ertv  in  attiich- 

ment,  80,  |  190. 
Of  property  in  attachment,  87,  J 

192. 
Of  boat  under  execution,  92,  § 

217. 
Notice  of,  126,  i  321. 
Property  under  execution,  127,  { 

323. 
LiabiUty  of  bidder,  127,  H  324, 

326. 
Liability  of  officer,  128,  i  326. 
Delivery  of  property,  128,  i  327. 
Certificate  to  purcliaser,  128,  22 

327, 328. 
Of  real  property,  128,  2  329. 
Redemption  of  real  property,  129, 

{2  38&-335. 
Of  real   property   in  partition, 

139,  2  364 ;  143,  2  375. 
Of  encumbered  property  in  par- 
tition, 145,  2  383. 
Notice  of,  in  partition,  146,  2  387. 
Order  for,  in  partition,  146, 2  388. 
Of  tenancy  in  partition,  146, 2  390. 
Terms  and  mode  in  partition, 

147,  2  394. 
Report  of>  in  partition,  147, 2  396. 
When  court  may  order,  before 

judgment,  177,  2  524. 

{See     Executwriy     Redemption^ 
Partition,  Exemption,) 

SATISFACTION. 
Of  judgment,  87,  2  192. 
Of  judgment,  how  entered,  117, 
2299. 

SAVINGS  BANK. 

(See  Loan  Society,  Banker.) 

SCIRE  FACIAS. 
Writ  of  aboli»h«l,  148,  §  397. 
(See  Actions,  Usurpation  of  "Offioe.) 


SEAL. 
What  courts  shall  liave,  174,  § 

51 0. 
Keeper  of  same,  174,  §  511. 
Manner  of  affixing.  174,  §  512. 

SEALED  VERDICT,  104,  §  260. 

SEC!URITY. 
In  sale  in  partition,  146,  §  389. 
(See  Bau,  Undertaking.) 

SEDUCTION. 
Unmarried  female  may  sue  for, 

41,  §11. 
Suit  by  parent  or  guardian,  41,  § 

12. 

SERVICE. 
Upon  new  party  to  suit,  45,  §  27. 
Of  summons,  56,  §  71. 
Of  notices  and  motions,  166,  §g 

474-480. 
Of  writ  of  mandamus,  183,  §  559. 
Of  subpoena,  205,  §  635. 

(See  Motions,  Notices,Summon».) 

SET-OFF. 
In  (;ase  of  assignment,  40,  §  5. 
When  improvements  allowed  as, 
138,  §  3o7. 

SHAM  ANSWERS,  64,  §  99. 

SHERIFF. 

Limitation  of  actions,  49,  §§  43, 
45. 

Service  of  summons  by,  56,  §  72. 

Arresting  defendant  in  civil  ac- 
tion, 69,  §§  123, 124. 

Duty  in  making  arrest,  69,  §  125. 

Liability  as  bail,  73,  §  141. 

Proceeding  against  as  bail,  73,  § 
142. 

Possession  in  claim  and  delivery, 

76,  §§  156, 157. 

Sale  by,  in  claim  and  delivery, 

77,  §  161. 

Dntv  if  property  concealed,  78, 
§166. 

How  to  keep  property,  78,  §  167. 

Writ  of  attachment  directed  to, 
83,  §  182. 

How  same  executed,  84,  §  183. 

Inventory  and  return  in  attach- 
ment, 86,  §  189. 

Sale  of  perishable  property,  86, 
§190. 

To  require  undertaking  to  re- 
lease attachment,  88,  §  197. 

Notice  of  sale  by,  126,  §  321. 

Penalty  for  selhng  without  no- 
tice, 127.  §  322. 
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SH  ERIFF—  Continued. 
Sale  bv,  how  made,  127,  S  323. 
Deed  by,  130,  §  332. 
To  execute  process  of  probate 

court,  160,  §  445. 
Action  against  on  indemnifying 

bond,  176,  §  516. 
Duty  in  executing  warrant  for 

contempt,  187.  §  569. 

SHERIFF'S  DEED. 
For  property  sold  under  execu- 
tion, 130,  \  332. 

SICKNESS  OF  JUROR,  103,  §  255. 

SLANDER. 

Complaint  in,  63,  §  105. 
Answer,  63,  ?  106. 
(See  ActionSj  Pleadings,) 

STATEMENT. 
On  motion  for  new  trial,  112,  i 

287. 
On  appeal,  154,  i  419. 
When  same  waived,  154,  3  420. 
Settled  and  authenticated,  155,  J 

422. 
Copy  annexed  to  tranficript,  155, 

{423. 
Confessing  judgment,  162,  §§  453, 

454. 
(See  Appeals,  New  Trials.) 

STATUTE. 
Action  upon,  49,  §§  42-45. 
Construction  of,  198,  §  612. 

STATUTE    OF    LIMITATIONS, 
45,  §§  28-55. 
How  pleaded,  64,  ^  103. 
(See  lAmitatums^ 

STAY. 
Of  proceedings,  on  motion  foi: 

new  trial,  115,  §  289. 
Of  execution  on  appeal,  151,  §§ 

411-415. 
Same  directing  sale  or  possession 

of  realty,  152,  §  414. 
Of  proceedings  in  inferior  courtsj 

163,  §  418. 

(See  Appeals,  New  Trials.) 

SUBMISSION. 
Of  controversy  without  suit,  162; 

§465. 
Of  controversy    to   arbitratiouj 
163,  §  469. 

SUBPOENA, 
What  may  require,  204,  §  633. 
How  issued,  205.  §  634. 
Scjrvice  of,  205,  §  635. 


SU  BPCEN  A—  ConHnued. 

Same  if  witness  concealed,  205, 
S  636. 

Duty  of  witness  served,  206,  § 
G38. 

Duty  of  witness  on  stand,  206,  § 
639. 

Punishment  for  contempt,  206,  § 
640. 

Liability  of  witness  to  party  in- 
jured, 206,  §  641. 

Order   for  examining  prisoner, 
207,  §  644. 

Affidavit  for  order^  207,  §  645. 

Production  of  prisoner  as  wit- 
ness, 207,  §  646. 
(See  Witnesses.) 

SUBvSTITTTTION. 
Of  parties  in  suit,  43,  §  22. 
Of  one  defendant  for  another,  44, 

§23. 

(See  Parties,  Pleadings.) 

SUFFICIENCY. 
Of  proof,  195,  §  598. 
(See  Evidence.) 

SUIT. 
By  trustee  of  express  tru8t,40,  §  6, 
By  married  woman,  41,  §  7. 
(See  Actions.) 

SUMMONS. 
Against  associates   in   business 
under  common  name,  44,  §  26. 
Issuance  of,  54,  §  67. 
What  shall  contain,  64,  §  68. 
Issue  of  alias,  66,  §  69. 
Service  and  return,  56,  §  71. 
How  served,  56,  §§  72-74. 
Proof  of  service,  58,  §  76. 
Against  boats,  91,  §  212. 
Same,  service  of,  92,  §  213. 
In  suit  for  partition,  140,  §  368. 
In  eminent  domain,  192,  §  687. 
For  interpleader,  204,  §  632. 

SUPPLEMENTAL. 
Complaint  or  answer,  66,  §  109. 
Proceedings  to  execution,  133,  § 
338. 

SUPREME  COURT. 
Of  appeals  to,  167,  §  431. 
To  have  seal,  174,  §  510. 
Court  of  record,  178,  §  526. 
(See  Appeals,  District  Courts.) 

SURETIES. 
On  undertaking  for  arrest,  69,  § 

121. 
Affidavit  of,  69,  §  122. 
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SURETIES— Omrtnued. 
May  surrender  defendant,  70,  § 

128. 
Manner  of  surrender,  70,  §  129. 
Action  against,  on  bail  bond,  71, 

§130. 
Qualification  to  bail  bond,  71,  g 

132. 
Exception  to,  by  defendant,  76,  § 

168. 
For  return  of  property  in  claim 

and  delivery,  78,  §  164. 
Qualification  of,  in  such  case,  78, 

§166. 
On  undertaking  for  ii^unction, 

80j  §  174. 
Justification  in  such  case,  80,  § 

174. 
In  attachment,  82,  §  180. 
On  appeal,  162,  §  416. 
Justification  of  on  appeal,  163,  § 

417. 
Notice  to,  on  an  indemnifying 

bond,  176,  §  616. 
(See  Appeals,  AttachmmtB,  Injunc- 
tions,) 

SURRENDER 
Of  defendant  arrested  in  ciyil 

action,  70,  §  128. 
Manner  of,  70,  g  129. 

SURVEY 
Of  real  estate  in  suit,  138,  §  367. 
Order  for,  138,  §  368. 
Of  land  taken  ror  public  use,  191, 
§684. 

T. 

TENANCY. 
Sale  of,  in  partition,  146,  §  390. 
Value  of  estate  in  such  case,  147. 
§391. 

TENANT. 
Possession,  that  of  landlord,  47, 

§37. 
Rights,  in  partition,  144,  §  379. 
If  unknown,  Interests  protected, 

147,  §  392. 

TENANTS  IN  COMMON. 
May  unite  in  action,  43,  §  18. 

TERMS. 
Used  in  instruments,  198,  §  616. 
Local  or  technical,  198,  §  616. 
(See  Testitnmy,) 

TERRITORY. 
Statute  of  limitation  applies  to, 
60,  §49. 


TESTIMONY. 
Of  witness  when  trial  postponed, 

99,  §  246. 
In  eminent  domain,  193,  §  690. 
Persons  not  allowed  to  testily, 

202,  §  627. 

Persons  disqualified  as  witnesses, 

203,  §  628. 

Of  husband  and  wife,  203,  §  629. 
Privileged  communications,  203, 

§629. 
Same  as  to  public  ofilcer,  204,  § 

630. 
Of  jud^  or  juror,  204,  §  631. 
When  interpreter  may  be  sworn, 

204,  §632. 

Of  person  present  in  court,  206, 

§637. 
Of  parties  to  the  action,  208,  §§ 

647-650. 
Examination  of  adverse  party, 

208,  §648. 
Rebuttal  of  adverse  party,  208,  § 

649. 
Adverse  party  refusing  to  testify, 

208,  §660. 
Prooeedinga  to  perpetuate,  212, 

§§  664-670. 
How  taken  in  such  case,  212,  §  664. 
Procedure  to  take  in  same,  212,  g 

666.  1  .f 

Authority  of  person  appointed, 

213,  §  666. 
Examination  and  return,  213,  § 

667. 
Presumptions  In  such  case,  214, 

§668. 
Use  of  deposition  or  copy,  214,  g 

669. 
Effect  of  deposition,  214,  §  670. 

(See  Evidence,  Trial,) 

TIMBER. 
Action  for  cutting,  139,  §  361. 

TIME. 
For  appeal  allowed,  160,  §  408. 
Enlargement  for  good  cause,  166, 

§461. 
Computation  of,  176,  §  519. 

TITLE. 
When  alienation  not  to  affect» 

139,  §  362. 
Perfection  of,  in  eminent  domain, 

194,  §  592. 

TOWN. 
How  summoned,  66,  §  72. 

TRANSCRIPT. 
Filed  in  another  county,  117,  § 
298. 
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TRANSCRIPT— Otmtinu^d. 

Copy  of  statement  annexed,  155, 

§423. 
What  to  contain  on  appeal,  155, 

§424. 
On  appeal  from  probate  court, 

160,  §  441. 

TREASON. 
One   witness   not    sufficient  to 
prove,  195,  §  598. 

TRESPASS. 
Limitation  of  action,  49,  §  42. 
For  cutting  or  injuring  timber, 

139,  §  351. 
Measure  of  damages,  139,  §  352. 

TMAL. 

Of  facts  not  in  issue  by  plead- 
ings, 40,  §  3. 

Place  of,  civil  actions,  51,  §§  56- 
63. 

Change  of  venue  by  defendant, 
53, 1  61. 

Causes  for  change  of  venue,  53, 
§§  62,  63. 

After  issue  formed,  98,  §  237. 

Issue  of  law — when  arises,  98,  § 
238. 

Issue  of  flact — when  arises,  98,  § 
239. 

Issue  of  law — how  tried,  98,  §  240. 

Issues  tried  by  jury,  98,  §  241. 

Entry  of  cause  on  calendar,  98, 
§242. 

Right  of  party  to  trial,  98,  §  243. 

Motion  to  postpone,  99,  §  244. 

Depositions  on  continuance,  99, 
§245. 

Jurv— how  drawn,  99,  §  246. 

Jury  sworn,  100,  §  247. 

Challenge  of  jurors,  100,  §  248. 

Grounds  of  challenge,  100,  §  249. 

Challenge  for  cause,  101,  §  250. 

Order  of  challenge,  101,  §  251. 

Filling  vacancy,  101,  §  252. 

Order  of  procedure  and  instruc- 
tions, 101,  §  253. 

Jury  may  view  property  or  place, 
102,*  §  254. 

Proceeding  if  juror  sick,  103,  §  255. 

Retirement  of  jury,  103,  ^  256. 

What  papers  jury  may  take,  103, 
§257, 

Disagreement  of  jury,  103,  §  258. 

No  verdict,  new  trial,  104,  g  259. 

Adjournment  of  court,  104,  ^  260. 

Verdictr-poUing  jury,  104,  §  261. 

Verdict,  informal  or  insufficient, 
104,  §  262. 

7 


TRIAI^— Continued, 
Separation  of  jury,  104,  §  263. 
Verdict— general  or  special,  105, 

§§  264,  265. 
Assessment  of  damages,  105,  §§ 

266  267. 
Entry  of  verdict,  106,  §  268. 
By  court,  jury  waived,  106,  §  269. 
Judgment  on  issue  of  facts,  106, 

§270. 
Judgment  on  issue  of  law,  107, 

§  272. 
Bv  referee,  108,  §§  273-278. 
Exceptions,  110,  §§  279-283. 
New  trials,  111,  §§  284^289. 
Judgment  entry  of,  115,  §§  290- 

300. 
On  appeal,  157,  §  429. 
Divorce — may  be  private,  178,  § 

528. 
On  charge  of  contempt,  187,  § 

572. 
Facts— evidence  to  prove,  200,  § 

624. 
Facts  of  which  courts  take  no- 
tice, 201,  §  625. 

(See  EvicUncey  Testimony.) 

TRUSTEE. 
May  sue  without  joining  cMitngue 
trust,  40,  §  6. 

TRUST  COMPANY. 
Action  against  for  deposits,  49, 
§46. 

u. 

UNDERTAKING. 
For  arrest  of  defendant,  69,  §§ 

121,  122. 
In  claim  and  delivery,  76,  §  157. 
Discharge  of,  in  such  case,  77,  § 

162. 
For  injunction,  80,  §  174. 
In  attachment,  82,  §  180. 
Suit  on  attachment  bond,  87,  § 

194. 
For  release  of  attached  property, 

88,  §  197. 
Of  receiver,  94,  §  225. 
On  apj)eal,  150,  §  409. 
Conditions  of  in  such  case,  151, 

§§  410,  411. 
Stay  of  proceedings,  151,  §§  411- 

415. 
When  in  more  than  one  instru- 
ment, 153,  §  416. 
Proceedings  not  stayed,  153,  §418. 
Sureties   to    make    affidavit   of 

worth,  177,  §  523. 
(See  Bond,  Sureties.) 


480 


INDEX  TO  CODE  OP  CIVIL  PBOCEDUBE. 


TTNMARRIED  FEMALE. 
Suit  by  for  sedcnition,  41,  §  11. 

USUKPATION  OF  OFFICE. 
Artion  for,  148,  g§  397-404. 

V. 

VA('AN(T. 
On  jury,  how  filled,  101,  §  252. 
Not  to  aflect  judicial  proceed- 
ings, 174,  §  508. 
(See  Courts.) 

VARIANCE.. 
Between  pleadings  and  proof,  6S, 

g  110. 
What  not  deemed,  66,  §  112. 

VALIDITY. 
Of  paper  without  title,  177,  §  520. 

VENTTE. 
AVhen  defendant  may  change, 

03,  §  61. 
Causes  for  chanjje,  53,  g§  62,  63. 
If  jmljze  or  justice  disqualified, 

53,  ^  63. 
Costs  in  case  of  change,  53,  §  64. 

{^oe  I'lace  of  Trial.) 

VERDICT. 
If  none,  action  retried,  104,  §  259. 
When  to  be  sealed,  104,  §  260. 
To  be  in  writing,  and  manner  of 

receiving,  104,  §  261. 
General  or  special,  105,  §§  264, 

2(>n. 
When  jury  to  find  amount,  105, 

When   jurv   to  assess  damages, 

UT).  ^'l'6*7. 
Clerk  •.()  make  record,  106.  §  268. 
Entry  in  jury  trial,  115,  J;  '290. 

(See  IV I  (if.) 

VKIilFICATlON. 

Of  i)lc;}<{in<>,  ()2,  g  94. 

w. 

WAIVER. 
Of  summons  by  defendant,  54,  8 

()7. 
Of  trial  by  jury,  lOi\.  ?  269. 

WARD. 
Guardian  may  sue  for  seduction, 

41,  ^  12. 
Suit  for  injur}'  or  death  of,  42,  § 

13. 

WARRANT. 
For  attachment  of  boat,  91,  J  211. 
To  arrest  for  contempt,  187,  {  568. 


WARRANT— Omeinti^d. 
Duty  of  sheriff  executing  same, 

187,  i  569. 
(See  £bi:ecuti(mj  Summons,) 

WASTE. 
Limitation  of  action,  49,  {  42. 
Court  may  restrain,  pending  re- 
demption, 131,  {  336. 
Action  for,  137,  {  360. 

WIDOW. 
Right  to  homestead,  126,  {  318. 

WIFE. 
Right  to  defend  suit,  41,  2  8. 
When  not  to  testify  against  hus- 
band, 203, 1  629. 

WITNESS. 

As    to    property    of  judgment 
debtor,  135,  i  342. 

When  one  sufficient.  195,  {  598. 

Who  may  be,  202,  i  626. 

Persons  prohibited  from  testify- 
ing, 202,  ii  627, 629. 

Persons  disqualified,  203,  J  628. 

Cases  when  not  allowed  to  tes- 
tify, 203,  ii  629,  630. 

Communication  to  public  officer, 
204,  i  630. 

Judge  or  juror  may  testify,  204, 
§631. 

Use  of  interpreter,  204,  §  632. 

Subpoena  for,  204,  i  633. 

Issuance  of  subpoena,  205,  {  634. 

Ser\-ice  of  subpoena,  205,  {  635. 

Manner  of  service,  206,  §  636. 

Service  of  person  in  court,  206,  { 
637. 

Duty  of,  when  served,  206,  §  638. 

Duty  on  witness  stand,  206,?  639. 

Punishment  for  contempt,  206,  i 
640. 

Liabilitv  to  injured  partv,  206,  § 
VAl . 

Warrant  for  arrest  of,  207,  ?  642. 

Warrant  of  commitment,  207,  J 
(>43. 

Examination  of  prisoner  as,  207, 
^?.  644,  645. 

Production    of  when    prisoner, 

207,  i  646. 

Examination  of  adverse  party, 

208,  §§  647-a^O. 

On  affidavit,  208,  §§  651-655. 
Depositions  taken  in  territory, 

209,  §§  656-659. 
Depositions  taken  out  of  terri- 
tory, 211,  §§  660-663. 

Perpetuation  of  testimony,  212, 

§f  664-670. 
(See  Evidence,  Testimony ,  Trial.) 
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WRIT. 

Of  injunction,  79,  J  170. 

Of  attachment,  83,  {  182. 

How    executed    in  attachment, 

84,  i  183. 
Of  garnishment,  85,  §  185, 
Return  in  attachment,  89,  ?  201. 
Of  execution,  how  enforced,  125, 

?320. 
Of  certiorari,  179,  U  536-546. 
Of  mandamus,  181,  |?  547-560. 
Of  jprohibition,  184,  U  561-565. 

(See  &ummon8f  Warrant.) 

WRITINGS. 
Proof  of  contents,  197,  §  609. 
Construction  of,  197,  §  610. 
Interpretation,  198,  §  611. 
Office  of  judge  construing,  198,  § 

612. 
As  to  the  intention,  198,  §  613. 
Circumstances  of  making,  198,  § 

614. 
Presumptions  in  construing,  198, 

§615. 
When  to  control  printing,  199,  § 

616. 
Testimony  of  experts.  199,  §  617. 
Intention  of  parties,  199,  §  618. 
Construed  in  ordinary  sense,  199, 

619. 

(See  Evidence^  Trials.) 

WRITTEN  INSTRUMENTS. 

.  Limitation  of  action  upon,  48,  g  41. 

When  admitted  genuine,  63,  J  95. 

Denial  of  genuineness,  63,  §  96. 

Right  of  party  to  inspect,  63,  §  97. 

(See  Evidence,  Trial.) 


WRIT  OF  CERTIORARI. 

When  granted,  180,  §  537. 
Application  for,  180,  §  538. 
How  directed,  180,  i  539. 
What  to  command,  180,  §  540. 
Order  staying  proceedings,  180,  J 

541. 
How  served,  180,  §  542. 
Review  of,  180,  g  543. 
Return  of,  181,  §  544. 
Copy  of  judgment    to    inferior 

court,  181,  g  545. 
Judgment  roll  and  appeal,  181,  i 

546. 

WRIT  OF  MANDAMUS. 
Authority  to  grant,  181,  §  548. 
Cases  where  granted,  181,  J  549. 
Nature  of  writ,  181,  §  550. 
Application  without  notice,  182, 

2  551. 
The  defence,  182,  ?  552. 
Trial  by  jury,  182,  §  553. 
The  answer,  183,  §  554. 
Motion  for  new  trial,  183,  §  555. 
Transmitting   verdict   to    clerk, 

183,  g  556. 
The  hearing,  183,  §  557. 
Of  the  judgment,  183,  §  558. 
Service  of  writ,  183,  §  559. 
Disobedience  of  writ,  183,  §  560. 

WRIT  OF  PROHIBITION. 
Definitionof,  184,  ?561. 
Authority  to  grant,  184,  §  562. 
Form  of,  184,  ^  563. 
Return  of,  185,  g  565. 
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ADMINISTRATOR. 

When  court  to  a]>i)oiiit  in  plaoe  of 

executor,  242,  ^11. 
When  power  of  revoked,  248,  i$  34. 
Administrator  witli  will  annexed 

has  same  powers  as  executor, 

252,  §  51. 
Commission  allowed,  30<),  §  253. 

(See  Estates  of  Decedents.) 

ADMINISTRATION. 

Letters  of,  in  c^ise  of  lost  will, 
249,  p  39,  40. 

When  letters  issue  with  will  an- 
nexed, 251,  §  45. 

Petition  for,  with  will  annexed, 
251,  §  46. 

Letters  de  bonis  rwm,  251,  §  48. 

Letters  of,  in  case  executor  ab- 
sent from  territory,  251,  i  49. 

Form  of  letters  with  will  annex- 
ed, 252,  §  53. 

Form  of  letters  of,  253,  §  54. 

To  whom  letters  of  granted,  253, 
§§  55,  56. 

Discretion  of  court^  254,  §§  57, 58. 

Who  cannot  administer,  254,  §§ 
59,60. 

Petition  for  Letters  and  A  cti<m  Thereon. 
Petition  and  requisites  for,  254,  § 

61. 
When  letters  of,  granted,  254,  § 

62. 
Notice  given  when  petition  filed, 

255, i  63. 
When  petition  objected  to,  255,  J 

64. 
Hearing  petition  and  letters  issue, 

255,  §  65. 
Evidence  of  proof  and  notice,  255, 

66. 
When  letters  granted  applicant 

though  others  entitled,  255,  §  67. 
Facts  l^fore  letters  granted,  255, 

§68. 


ADMI NISTRATION— Cbntinwttf. 
Granted  at  request  of  those  en- 

titlerl,  2.Vi,  §  (>9. 
Revruation  of  letters,  256, §§  70- 

(See  Estates  of  Decedents.) 

B(  )ND. 
Of  executor  and  administrator 

recorded,  257,  §  74. 
Of  executor  or  administrator,  267, 

R  75,  76. 
Condition  of,  257,  J  77. 
Each  executor  or  administrator 

to  jrive  bond,  258,  J  78. 
Several  recoveries  had  on  same 

bond,  258,  i  79. 
Sureties  on  to  justify,  258,  §  80. 
Approved  by  probate  judge,  258, 

80. 
Mav  require  additional  security, 

2o8,  ?  81. 
Bond  of  special   administrator, 

261,  i  98. 
Not  affected  by  resignation,  264, 

?106. 
Action  on  bond,  301,  {  230. 
When  legatee  to  give  bond,  314, 

8  287. 
Orders  for  pavment  and  stut  on 

bond,  314,  §288. 
Agent  to  give  bond,  320,  {  307. 
Liability  of  agent  on  bond,  321, 

«310. 
Of  guardian  and  conditions,  332, 

Guardian  to  give  before  sale,  340, 
§387. 

Of  non-resident  guardian,  341,  J 
394. 

When  new  bond  of  guardian  re- 
quired, 343,  §  402. 

Guardian's  bond  to  be  filed,  344,  { 
403. 

Limitation  of  action  on  guardian's 
bond,  344,  §  404. 
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CTLERK. 

Give  notice  of  hearing  for  pro- 
bate of  will,  243,  §  13. 

Record  will  and  proof,  246,  §  26. 

Letters  of  administration  signed 
by,  252,  i  51. 

Give  notice  on  filing  j)etition  for 
letters,  255,  §  63. 

Issue  citation,  256,  §  71. 

Record  letters,  bonds,  affidavits, 
etc.,  257,  §  74. 

All  orders  must  be  entered  of 
record,  261,  §  93. 

Evidence  of  appointment,  264,  § 
108. 

In  transfer,  make  certified  copy 
of  record,  264,  §  110. 

Make  certified  copy  of  the  order 
in  re-transfer,  265,  §  112. 

Enter  description  of  claim,  279, 
§154. 

Record  letters  and  bond  of  guar- 
dian, 333,  §  360. 

COSTS. 

On  petition  to  revoke  will,  248,  J 
35. 

In  relation  to  homestead,  276,  § 
145. 

On  claims,  280,  §  160. 

Liability  of  executor  or  admin- 
istrator, 282,  §  166. 

In  partial  distribution,  314,  §  287. 

Court  may  order,  326,  g  330. 

In  proceedings  to  sell  by  guar- 
dian, 339,  §  385. 

ESTATES  OF  DECEDENTS. 

Oath  of  executor  and  adminis- 
trator, 256,  §  74. 

Bond  of  executor  and  adminis- 
trator, 257,  §§  75,  76. 

Condition  of  bond,  257,  gg  77-81. 

When  letters  revoked,  258,  g  82. 

When  letters  are  issued  without 
bond,  259,  §  83. 

When  additional  bond  required, 
259,  §  84. 

Citation  to  give  additional  secu- 
rity, 259,  §  a5. 

Order    for   additional    security, 

259,  §  86. 

Order  not  complied  with,  letters 
revoked,  259,  g  87. 

When  executor  or  administrator 
suspended,  260,  g  88. 

When  judge  cite,  to  give  addi- 
tional bond,  260,  g  89. 

When  sureties  ask  to  be  relieved, 

260,  §  90. 

When  sureties  relieved,  260,  §  91. 


ESTATES     OF    DECEDENTS  — 

Continued. 
New  sureties  not  given,  letters 

revoked,  260,  g  92. 
When  application  heard  out  of 

term  time,  260,  2  93. 

Special    Administrators ^    and    their 

Pavers  and  Duties. 
Liability  of,  261,  g  94. 
When    appointed    to    care   for 

estate,  261,  g  95. 
When  made,  and  record  thereof, 

261,  g  96. 
Of  preference  in  ap]x>intment, 

261,  ^  97. 
Borid'of,  261,  g98. 
Duties  of,  262,  g  99. 
When  i)owers  of  cease,  262,  J 100. 
Account  of  to  be  rendered,  262, 

«  101. 
If  will  found,  letters  of  adminis- 
tration revoked,  262,  gg  102, 103. 
Discjualitied,  remaining  ones  to 

act,  263,  g  104. 
Appointed,  when  all  cease  to  act, 

2()3,  g  105. 
May  resign  and  court  appoint 

special  or  general,  263,  ?  106. 
Validitv  of  acts    before   estate 

settled,  2(>4,  §  107. 
Evidenite  as  to  appointment,  264, 

gl08. 

Removal  and  Suspension  of  Executor 
or  Administrator. 
When  duty  of  judge  to  suspend, 

266,  g  1 13. 

Noti(*e  and  citation  to  issue,  266, 

gg  114,115,  116. 
Court  may  compel  attendance, 

267,  g  117. 

Make  inventory   and  appraise- 
ment, 267,  g  118. 

Appraisers    appointed    by    the 
court,  267,  g  119. 

Oath  of  appraiser  and  duties, 
267,  g  120. 

Inventory  as  to  moneys  of  de- 
ceased,' 267,  ^K  121. 

Claim  against  must  be  included 
in  inventory,  268,  g?  122,  123. 

Oath  of  to  inventory,  269,  §  124. 

Penalty  to  return  inventory,  269, 
^  12o. 

Property  not  included  in  inven- 
tory, 269,  i  12(). 

Estate  to  which  is  entitled,  269,  { 
127. 

When  real  estate  delivered  to 
heirs,  270,  i  128. 
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ESTATES  OF  DECEDENTS— 
Continued. 

Embezzlement  and  Surrender  of  Prop- 
ertij. 

Liability  of  person  alienating  es- 
tate, 270,  {  129. 

Examination  of  person  charged 
with,  270,  {  130. 

May  be  imprisoned  and  eyidence, 

271,  J  131. 

When  person  entrusted  with  part 
of  estate,  271,  8  132. 

ProvitionfoT  the  Support  of  Family. 
Rights  of  widow  and  children, 

272,  {  133. 

Property  set  apart  for  family,  272, 
Jf  134, 135. 

Preference  given  to  family,  273, 
1136. 

When  property  set  apart  becomes 
property  of,  273,  i  137. 

Property  assigned  in  limited  es- 
tates, 273,  §  138. 

If  widow  has  separate  property. 

274,  §139.  f    F^   y. 

Of  the  Homestead. 

In  whom  vested  on  death,  274,  § 
140. 

When  court  to  set  off,  and  claims 
against,  274,  {  141. 

If  exceeds  certain  value,  how  di- 
vided, 275,  i  142. 

Action  and  report  of  appraisers, 

275,  J  143. 

When  new  appraisers  appointed, 

276,  §  144. 

Of  costs,  276,  i  145. 
Copies  of  orders  made  recorded, 
276,  §  146. 

Gams  Against  the  Estate. 
Notice  for  presentation,  276, 1 147. 
Time  for  presenting  claims,  277. 

§  148. 
Proof  of  posting  notices,  277,  i 

149. 
When  claims  barred,  277,  i  150. 
Proof  of  claim  and  interest,  278, 

{  151. 
When  claim  presented  by  judge, 

278,  i  152. 

Endorsement  of,  when  present- 
ed, 278,  §  153. 
Foundation  of,   and  allowance, 

279,  8  154. 

Limitation  on    rejected  claims, 

280,  2  155. 

Claim  barred  not  to  be  allowed, 
280,  §  156. 


ESTATES     OF     DECEDENTS— 

Continued. 

To  be  presented  before  action, 
280,  §  157. 

In  suit  must  be  presented,  280,  § 
159. 

Amount  allowed  must  be  endors- 
ed, 280,  J  160. 

Effect  of  a  judgment,  281,  {  161. 

Execution  and  right  of  redemp- 
tion, 281,  {  162. 

In  case  of  death  after  verdict  and 
before  judgment,  281,  i  163. 

On  reference  of  claim,  281,  J  164. 

Referee  to  hear  and  report,  282, 
U65. 

When  liable  for  costs,  282,  §  166. 

In  case  court  reject  administra- 
tor's or  executor's  claim,  282, 
§167. 

Failure  to  give  notice,  283,  §  168. 

List  of  claims  returned  with  in- 
ventory, 283, §  169. 

When  iiiterest  bearing  debts 
paid,  2^,  i  170. 

Sales  in  General. 
All  property  liable  for  debts,  283, 

«171. 

When  to  borrow  money  to  pay 
debts,  284,  §  172. 

Of  sales,  284,  ?  173. 

Petition  for  order  of  sale,  284,  § 
174. 

When  order  of  sale  made,  285,  § 
175. 

Petition  to  sell  personal  proper- 
ty and  order,  285,  §  176. 

Petition  to  sell  part  of  personal 
property  and  order,  285,  J  177. 

Interest  that  may  be  sold,  286,  { 
178. 

When  court  must  order  sale,  286, 
§179. 

Mode  of  sale  of  personal  prop- 
erty, 286,  §  180. 

Sale  of  mining  interest,  287,  §  181. 

Petition  for  sale  of  mining  inter- 
est, 287,  {1  182. 

Order  to  parties  interested,  288, 
§183. 

When  to  make  order  for  sale  of 
mining  property,  288,  §  184.     ' 

Proceedings  under  order  for  sale 
of  mining  property,  288,  {  185. 

When  real  estate  may  be  sold, 

288,  §  186. 

Petition  for  sale  of  real'  estate, 

289,  i  187. 

Order  to  show  cause,  289,  J  188. 
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ESTATES  OF  DECEDENTS— 
Continued. 

Service  of  order  to  show  cause, 
289^  8  189. 

Heanng  application,  290,  ?  190. 

Examination  of  witnesses,  290,  i 
191. 

When  whole  of  real  estate  sold, 
290,  §§  192, 193. 

Orderof  sale,  291,  ?  194. 

Who  may  apply  for  order  of 
sale,  291,  {  195. 

Notice  and  place  of  sale  at  pub- 
lic auction,  292,  |?  196, 197. 

Notice  when  sold  at  private  sale, 
292,  §  198. 

Confirmation  of  sale  at  private 
sale,  293,  i  199. 

Sold  on  credit,  security  to  be 
taken,  293,  §  200. 

Hearing  report  of  sale,  293,  2  201. 

Objection  to  confirmation  of  sale, 
294,  §  202. 

When  sale  deemed  valid,  294,  ? 
203. 

Of  conveyance  and  title,  295,  J 
204. 

Proof  before  confirmation  en- 
tered, 295,  §  205. 

Postponement  of  sale,  295,  §  206. 

Notice  in  postponement,  295,  § 
207. 

Will  to  be  followed  in  payment 
of  debts  and  family  expenses, 
296,  i  208. 

When  property  sold  without  or- 
der, 296,  i  209. 

If  will  does  not  direct  suflftcient 
property  sold,  296,  <|  210. 

Liability  and  contribution  by 
legatees,  21H),  ?g  211,212. 

Contract  for  purchase  of  land 
may  be  sold,  297,  ??  213,  214, 
215. 

Assignment  of  contract,  and  ef- 
fect, 297,  §  216. 

Application  of  monev  received 
for  property  sold,  298,  §  217. 

Holder  of  lien  may  purchase, 
299,  §  218. 

Liability  of  executor  or  admin- 
istrator, 299,  §  219. 

Liability  of  executor  or  admin- 
istrator for  fraudulent  sale,  299, 
?220. 

Limitation  to  recover  estate  sold, 
299,  JJ  221,  222. 

Keport  of  sales,  299,  i  223. 

Executor  or  administrator  not 
to  purchase,  300,  {  224. 


ESTATES     OF    DECEDENTS— 

Continued. 

Power$  and  Duties  of  ExecnUon  and 
Adminutrators. 

Executor  or  administrator  to 
take  possession  x>f  all  estate, 
300,  i  225. 

Actions  by  or  against  executor 
or  administrator,  300,  §  226. 

Action  by  executor  or  adminis- 
trator for  waste,  trespass,  etc., 
300,  i  227. 

Actions  against  executor  or  ad- 
ministrator for  waste,  trespass, 
etc.,  300,  i  228. 

Powers  and  duties  of  surviving 
partner,  301,  {  229. 

Action  on  bond  by  an  admini&« 
trator,  301,  i  230. 

Of  joinder  of  executor  or  ad- 
ministrator, 301,  {  231. 

When  executor  or  administrator 
may  compound,  301,  {  232. 

Recovery  of  property  fraudu- 
lently disposed  of,  301,  {{  233, 
234. 

Disposition  of  estate  recovered, 
302,  i  235. 

Gf  Conveyance  of  Reed  Estate  in  Cer- 
tain  Cases. 

Executor  or  administrator  to 
complete  contract  of  sale,  302, 
J236. 

Petition  for,  and  notice,  302,  {{ 
237,  238. 

Convevance,  when  ordered  to  be 
made,  303,  §  239. 

Execution  and  record  of  convey- 
ance, 303,  §  240. 

Ri^lit  of  petitioner  to  enforce 
contract,  303,  J  241. 

Effect  of  conveyance,  303,  {  242. 

Effect  of  recording  copy  of  de- 
cree, 304,  U  243,  244. 

In  caKe  party  entitled  to  convey- 
ance be  dead,  304,  i  245. 

Decree  may  direct  surrender  of 
p088e8sion,  304,  §  246. 

Of  the   Accounts   and   Payment  of 

Debts. 
Personal  liability  of  executor  or 

administrator,  304,  i  247. 
What  executor  or  administrator 

chargeable,  305,  {  248. 
Not  to  profit  or  lose  by  estate, 

305,  i  249. 
Uncollected  debts  without  fault, 

305,  i  250. 
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ESTATES  OF  DECEDENTS— 
Continued. 

Compensation  of  executor  or  ad- 
ministrator, 30o,  251. 

Not  to  purchase  claim,  305,  J  252. . 

Commissions  allowed,  3(K>,  ^  253. 

When  to  exhibit  receii)ts  and  dis- 
bursements, 3CK),  ^.  254. 

Citation  to  account,  300,  'i  255. 

Petition  for  citation  to  account, 

306,  U  256,  257. 

Objection  to  account,  307,  ?  258. 

Attachment  for  disobeying  cita- 
tion, 307,  ?  250. 

When  full  account  to  render,  307, 
J260. 

For  account  after  authority  ceases, 

307,  §261. 

When  authority  revoked,  308,  'i 

262. 
Vouchers  produced  and  filed,  308, 

§263. 
Items  less  than  twenty  dollars, 

308,  §  264. 

Day  of  settlement,  and  notice 

thereof,  308,  §  2()5. 
Notice  for  final  settlement,  309,  § 

266. 
Exception  to  account,  300,  ^  267. 
Contested  by  heirs,  309,  <5  2(J8. 
Effect  of  set'tlement,  309,  ?.  269. 
Notice  of  settlement,  310,  ^  270. 
Investment  of  money  of  estate, 

310,  ^  272. 
Order  in  which  debts  are  paid, 

310,  i  273. 
Payment  of  mortgajje,  311,  ^  274. 
When  claims  paid  pro  rata,  311, 

§275. 
Of  funeral  and  last  sickness,  311, 

§  276. 
Order  for  payment  of  debts  and 

discharge,  311,  §277. 
As  to    disputed    or    contingent 

claims,  311,  §  278. 
When  executor  or  administrator 

personally  liable,  312,  §  279. 
Where  claims  not  included  in  or- 
der of  payment,  312,  ^  280. 
Payment  of  legacies,  313,  g  281. 
Wnen  final  account  to  be  made, 

313,  §  282. 
On  neglect  to  render  final  account, 

313,  §  283. 

Didribution. 
Payment  of  legacies  upon  giving 

bond,  313,  §284. 
Notice  of  application  for  legacies, 

313,  §  285. 


ESTATES     OF     DECEDENTS— 

Cemtimved, 

Who  may  resist  application,  314, 
g  28(). 

Court  to  make  order,  etc.,  314,  § 

•   287. 

Petition  and  order  for  payment 
of  bond,  314,  §  288. 

Distribution  and  expense  of  clos- 
ing estate,  315,  §  289. 

Decree  and  effect  of,  315,  §  290. 

When  decedent  non-resident,  316, 
§291. 

Who  may  a])ply  for  order,  316,  § 

Taxes  on  personal  property,  316, 
§  293. 

Estate  in  common,  317,  §  294. 

Petition  and  notice  for  partition, 
317,  i  295. 

Partition  when  in  different  coun- 
ties, 317, §  296. 

When  some  of  heirs  have  parted 
with  their  interest,  318,  §  297. 

When  shares  by  metes  and 
bounds,  318,  ?  298. 

When  whole  estate  assigned  to 
one  party,  318,  ?  299. 

Payment  to  equalize,  319,  J  300. 

When  estate  sold  and  proceed- 
ings, 319,  i  301. 

Notice  in  partition,  319,  ?  302. 

Report  of  commissioners,  319,  } 
303. 

When  no  commissioners  are  ap- 
pointed. 320,  i  304. 

Of  advancements  to  heirs,  320,  2 
305. 

Agent  may  take  charge  for  non- 
resident, 320,  g  306. 

Agent  to  give  bond,  320,  ?  307. 

Unclaimed  estate,  how  disposed, 

321,  §  308. 

Agent  to  render  account,  321,  j 

309. 
Liability  of  agent  on  bond,  321, 

§310. 
If  claimant  of  estate  appear,  321, 

§  311. 
Final  decree  and  discharge,  322, 

?  312. 
When  other  property  discovered, 

322,  'i  313. 

Orders,  Decrees,  Process^  Mmuies,  Tri- 
als, and  Appeal. 

Orders  and  decrees,  what  to  con- 
tain, 322,  g  314. 

Publication,  how  made,  322,  J  315. 

Citations,  requisites  of,  323, 1 317. 
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ESTATES     OF     DECEDENTS - 

Continued. 
Citations,  how  issued,  323,  i  318. 
Citations,  how  served,  323,  J  319. 
When  personal  notice  given,  323, 

g320. 
Time  of  service  by  citation,  323, 

§321. 
Sufficiency  of  description  of  lands 

to  be  sold,  323,  ?  322. 
Rules  of  practice,  323,  ^  323. 
Cases  in   which  appeals  taken, 

324,  i  324. 
Time  in  which  appeal  taken,  324, 

I  325. 
How    issues  of   fact  tried,  and 


judgment,  324,  i  326. 
When  tried  by  cc 


•ourt  or  jury,  325, 
8  327. 

Appointment  of  attorney  for  mi- 
nors, etc.,  326,  §  328. 

When  certified  copy  recorded, 
326,  i  329. 

Court  may  order  c^osts  paid,  326, 
{330. 

Removal  of  executors  or  admin- 
istrators for  contempt,  326,  i 
331. 

When  personal  service  on  guar- 
dian sufficient,  326,  §  332. 

EXECUTOR. 
Petition  court  for  probate  of  will, 

242,  'ii  9.  10. 
When  power  of  revoked,  248,  jj 

34. 
Issue  letters  to  and  qualify,  250, 

S44. 
Who  competent  to  act  as,  250,  § 

45. 
Persons  may  object  to,  251,  {  46. 
Married    woman    as   executrix, 

251,  §  47. 

Letters  de  bonis  non,  251,  §  48. 

In  case  executor  absent  from  ter- 
ritory, 251,  i  49. 

Those  appointed  sufficient,  251, 
?50. 

Form    of  letters    testamentary, 

252,  'i  52. 

Commissions  allowed,  306,  {  253. 
Intention  of  testator  as  to,  362,  { 

523. 
Executor  not  to  appoint,  363,  § 

524. 
When  power  of  commences,  363, 

«525. 

(See  Estates  of  Decedents.) 

EXECUTRIX. 
Married  woman  as,  251,  §  47. 

8 


F. 

FORMS. 
Letters  testiimentary,  252,  §  52. 
letters  of  administration  with 

will  annexed,  252,  §  53. 
I>etters  of  administration,  253,  ^ 

54. 

G. 

GUARDIAN. 

Liability  of,  261,  i  94. 

On  removal  for  contempt,  326,  § 
331. 

When  personal  service  on  suffi- 
cient, 326,  ?  332. 

Powers  and  Duiies  of. 

To  pay  debts  of  ward  and  of  es- 
tate, 335,  ?  367. 

Settle  all  accoujitw  and  collect 
debts  due  ward,  3:^5,  ^  368. 

Duty  to  manage  estate,  336,  2  369. 

Education  and  snpj>ort  of,  336,  8 
370. 

When  may  assent  to  partition, 

336,  ^  371. 

Inventory  and  appraisement,  336, 

1372. 
Settlement  of  guardian,  337,  J 

373. 
Of  a(!Count  of  joint  guardians, 

337,  3  374. 

Expenses  and  compensation,  337, 
i  375. 

tkde  of  Property  and  Disposition  of 

Proceeds. 
When  guardian  may  sell  estate 

of  ward,  337,  J  376. 
Order  of  court  for  sale,  337,  §  377. 
Application  of  proceeds  of  sales, 

338,  i  378. 

Investment  of  proceeds,  338,  { 

379. 
Petition  for  order  of  sale,  338,  J 

380. 
Order  to  show  cause,  338,  i  381. 
Service  of  order,  339,  i  382. 
Hearing  of  application,  339,^  § 

383. 
Examination  of  witnesses,  339,  § 

384. 
Costs,  how  awarded,  339,  j  386. 
What  order  shall  specify,  339,  2 

386. 
Give  bond  before  Bale,.340,  {  387. 
What  provisions  govern,  340,  J 

388. 
Limitation  of  order  of  sale,  340, 

i  389. 
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GUARDIAN  —  Omtinued. 
Terms  of  sale,  340,  §  390. 
Court  may  order  money  invest- 
ed, 340,  §  391. 

Non-Rmdent  Guardians  and  Wards. 

Appointment  of  guardian  for, 
341,  'i  392. 

Powers  and  duties  of  guardian, 
341, §  393. 

Bond  of,  341,  §  394. 

Extent  of  guardianship,  341,  2 
395. 

Removal  of  property,  342,  {  396. 

Application  for  removal,  and  or- 
der, 342,  ?  397. 

Discharge  of  persons  in  posses- 
sion, 342,  §  398. 

General  and  Miscellaneous  Provisions. 

Examination  of  persons  suspect- 
ed of  defrauding  wards,  343,  § 
399. 

Of  removal  and  resignation,  343, 
HOO. 

How*  terminated,  343,  g  401. 

When  new  bond  required,  343,  ? 
402. 

Bond  to  be  filed,  344,  ?  403. 

Limitations  of  action  on  bond, 
344,  ?  404. 

Limitations  for  recovery  of  prop- 
erty sold,  344,  §  405. 

Court  may  appoint  more  than 
one,  344,  ?  406. 

Powers  of  court  at  chambers, 
344,  §  407. 

Application  of  civil  practice  act 
to,  345,  §  408. 

Guardian  and  Ward. 

Defined,  345,  §  409. 

Ward  defined,  345,  §  410. 

When  mav  be  appointed  by  will 
or  deed.' 345,  §414. 

No  person  has  power  except  by 
a])p<»intnK'nt,  345,  §  415. 

Appointment  of  as  provided  in 
civil  code.  345,  J  416. 

For  non-reMdent  having  prop- 
erty, 345,  g  417. 

What  court  hai<  jurisdiction,  346, 

Hi«. 

Considerations  to  govern,  346,  § 

419. 
Has    power    over    person    and 

property,  346,  §  420. 
Duties  and  powers  of,.346,  §  421. 
Dutv  of,  as  to  property  of  ward, 

346  ^  422. 
Relation  of,' 347,  §423. 
Court  may  control,  347,  §  424. 


GUARDIAN  —  Cominued. 
Powers  of  surviving,  347,  |  426. 
Causes  for  removal,  347,  §  426. 
When  power  of  suspended,  347, 

U  427,  428. 
When  ward  may  settle,  348, 1 429. 
When  entitled  to  release,  348,  § 

430. 
Ward  of  unsound  mind,  348,  § 

431. 
Guardian  of  Insane  and  Incompetent 

Appointment  of,  334,  H  364,  365. 
Powers  and   duties  of  and  dis- 
charge, 334, 1  366. 

Guardian  of  Minors. 
Appointment  of,  331,  §  351. 
When  minor  mav  name,  331,  J 

352. 
When   judge    may   appoint   for 

minor  over  fourteen,  331,  §  353. 
Selection  of  by  minor,  331, 1 354. 
Father  or  mother   entitled    to, 

331,  i  355. 
To  have  custody  of,  331,  §  356. 
Powers  of,  332,  i  357. 
Bond  and  conditions,  332,  §  358. 
Judge  may  insert  condition  in 

order  of  appointment,  333,    g 

359. 
Letters  and  bond  to  be  recorded, 

333,  i  360. 
Maintenance  of.  333,  J  361. 
Testamentary  guardians,  333,  g 

362. 
Guardian  ad  litem,  334,  ^  363. 

I. 

INVENTORY. 
Must  be  made  by  executor  or 

administrator,  267,  2  118. 
As  to  communitv  and  ^Jeparate 

property,  268,  ^  120. 
As  to  moncvj^  of  de<H\is(«l,  2r>8,  9. 

121. 
Claim  against  executor  must  he 

includtMl,  268,  ^.ei.  122,123. 
To  be  eigntnl  by  ai)praisers,  2(>8, 

Penalty  to  return,  269,  ?  125. 
Of  propertv  not  included  in,  269, 

§  126. 
Made  by  guardian,  336,  I  372. 

L. 

LIMITATION. 
As  to  contest  of  will,  248.  §  36. 
On  rejected  claims,  280,  |  155. 
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lAMlTATlOl^—Condnued, 

Vacancy  not  included  in  admin- 
istration, 280,  'i  158. 

To  recover  estates  sold,  299,  §§ 
221,  222. 

As  to  order  of  Siile  by  guardian, 
340,  §  389. 

Of  action  on  guardian's  bond,  344, 
H04. 

For  recovery  of  property  sold  by 
guardian,  344,^405. 


P. 


PUBLIC  ADMINISTRATORS. 

What  estates  to  be  administered 
by,  326,  §  333. 

Letters  to,  and  bond  and  oath, 
327,  ^  334. 

Duty  of  person  in  whose  house 
one  dies,  327,  ?  335. 

To  return  inventory,  327,  §  336. 

Duty  of,  when  another  appoint- 
ed, 327,  §  337. 

Duty  of  civil  officers,  328,  §  338. 

Suits  by,  328,  §  339. 

Proceeding  a eainst  party  conceal- 
ing, 328,  §  340. 

Examination  of  party,  328,  §  341. 

To  account,  328,  §  342. 

When  to  make  return  of  all  es- 
tates, 328,  §  343. 

Disposition  of  money,  329,  ^  344. 

Must  not  be  interested,  329,  §345. 

When  to  settle,  330,  §  346. 

Proceedings  against  after  settle- 
ment, 330,  ^  347. 

Payment  of  fees,  330,  §  348. 

May  administer  oath,  330,  i  349. 

Pre('eding  chapters  govern,  330, 
§350. 

PROBATE  COURTS. 
Jurisdiction  and  powers  of,  239, 

Powers  of  judge  at  chambers, 

240,  §  2. 
When  judge  may  act  in  another 

county,  240,  §  3. 
Authority  by  which  judge  may 

act  in  another  county,  240,  §  4. 
Use  of  the  seal  of,  241,  ?  5. 

Of  Local  Jurisdiction. 
Where  will  proved  and  letters 
granted,  241,  §§  6,  7. 

Probate  of  WUls. 
Custodian  of  will,  242,  §§  8, 9. 
What  petition  must  show,  242, 
§10. 


PROBATE  COVRTS—ConHnued. 
Appoints  administrator  in  place 

of  executor,  242,  §  11. 
Order  to  produce  will,  243,  §  12. 
Notice  given  of  hearing  petition, 

243,  §  13. 
Notice,  and  on  whom  served,  243, 

§14. 

Probate  of  Foreign  WiUs. 
Foreign  wills  admitted,  247,  §§ 

27-29. 
(contesting  will  after  probate,  247, 

§30. 
Process  to  contest  will,  247,  §  31. 
Issues  of  fact,  how  tried,  248,  § 

32. 
When  court  revoke  probate  of 

will,  248,  §  33. 
Ix)St  or  destroyed  wills  probated, 

249,  g§  37-39. 
Nuncupative  will  proven,  249,  H 

41-43. 

DisqtLoIified  Judges  and  Transfer. 

Judge  <iisquaiified,  he  shall  not 
admit  will,  264,  §  109. 

When  transfer  to  adjoining  coun- 
ty, 264,  §  110. 

When  proceedings  re-transfer- 
red, 265,  §  111. 

When  re -transfer  to  be  ordered, 
265,  §  112. 

Removal  and  suspension,  266,  §§ 
113, 117. 

Appoint  appraisers,  267,  §  118. 

Embezzlement  and  surrender  of 
property,  270,  §§  12^132. 

Wnen  regular  proceedings  dis- 
pensed, 273,  §  138. 

For  the  support  of  the  family, 
272,  §  133-139. 


R. 


RECORDER  OF  THE  COUNTY. 
Record  ail  orders,  etc.,  in  relation 

to  homesteads,  276,  §  146. 
Record  decree  of  partition,  319, 

§303. 
When  certified  copv    recorded, 

326,  §  329. 

s. 

SUCCESSION. 

Term  defined,  363,  §  531. 

To  whom  property  of  intestate 

passes,  363,  §  532. 
Personal  representative  defined, 

363,  §  533. 
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SUC'CESSIOX— Om/mii/'d. 

Distribution  and  order  of  suoce8- 
sion,  :i64,  ^  534. 

When  estiite  escheats  to  the  ter- 
ritory, 3(>(),  {;?  53o. 

When  an  ille^ritimate  child  \h  an 
lieir,  3^),  i^  o3(). 

Of  illejiitimate  child  dvin<r  intes- 
tate, 3ti«,  i$  :):{7. 

Deg:ree  of  kindretl,  36(),  S  5:i8. 

Lineal  and  collateral  consanjniin- 
ity,  [m\,  §  .>39.  • 

Division  of  lines,  3(57,  >5  540. 

Dejfrees  of  direct  line,  3G7,  §  541. 

Collateral  line,  how  reckoned, 
367,  §  542. 

Inheritance  of  kindred  of  half 
blood,  367,  S  '"H-^; 

Advancement  of  lineal  descend- 
ant, 367,  i  544. 

Knle  iu  receiving  advancement, 
367,  'i  545. 

When  jrift  or  jrrant  made  as  ad- 
vancement, 368,  $5  546. 

Rule  to  value  advancement,  86.S, 
i^  547. 

Who  tt>  charge  with  advance- 
ment, 368,  ^<J  548,  549. 

To  whom  property  goes  on  death 
of  wife,  368,  'i  550. 

Distribution  of  community  prop- 
erty, :i69,  ^  551 . 

Inheritance  by  right  of  re[)re- 
.sentation,  369,  §  552. 

Right  of  succession  of  alien  and 
foreigner,  369,  §  553. 

When  succession  not  (claimed. 
369,  ^  554. 

When  property  escheats,  370,  §  555 

('harges  against  real  property  in 
escheat,  370,  ^  556. 

Liability  of  succession,  370,  J  557. 

Repealing  and  saving  clause,  370, 
§  558. 

When  act  take  etfect,  370,  {  559. 

SURETIES. 
On  executor's   and  administra- 
tor's bonds  justify,  258,  §  80. 
Examined  as  to  their  worth,  258, 

jj  81 

Release  of  sureties,  260,  i  90. 
When  sureties  relieved,  260,  S  9L 
Liability  of,  261,  i^  94. 
Not  affected  by  resignation,  264, 
S106. 

w. 

WILLS. 
Where  proved  and  letters  grant- 
ed, 241,  §§  6,  7. 


WILLS— Om^wii/'^/. 
I^obate  of  HVZ/n. 

Custodian  of,  242, 55§-^.J>. 

What  |>etition  for  probate  nitrnt 

snow,  242,  «  10. 
In  pos.session  of  third  party,  24.' J, 

Notice  given  of  hearing  j>etition 

for  probate,  243.  j;  13. 
Notice,  on  whom  seivetl,  243.   i^ 

14. 
Powers  of  judge,  244,  ?  15. 
Proof  of  service  of  notice,  244,  ? 

16. 
Who  mav  contest,  244,  ^  17. 
When  probated,  244,  $5  18. 
Olographic.  244,  $«  19. 

( ^ontt'Sting  J^obntv  of  WUIa. 
Proceedings  to  contest,  245,  >:5  2(>. 
If  jury  demanded,  how  trial  I'on- 

ducted,  245,  §21. 
Verdict  of  jury.  *J45,  §  22. 
Examination  of  witne88eK,246,  f  J 

23,  24. 
C/ertificate  of  proof  attached  to, 

24(>,  t§  25. 
Will  and  certificate  recorded,  240, 

?26. 

I^obale  of  Foreixm  Wills J^ 
Foreign,  admitted  to  probate,  247, 
U  27-29. 


CorUesHng  Wills  After  Probate. 

Contest  after  probate,  247,  §  30. 

Process  to  contest  will,  247,  §  31. 

Issues  of  fact,  how  tried,  248,  §  32. 

When  court  revoke  probate  of, 
248,  8  33. 

When  power  of  executor  revok- 
ed, 248,  §  34. 

Costs  on  petition  to  revoke,  248, 
§35. 

Limitation  as  to  contest,  248,  J  36. 

I^st  or  destroyed  probated,  249, 
{^S  37,  :i8. 

Record  in  case  lost  will  estab- 
lished, 249,  §  39. 

When  executors  restrained,  249, 

HO. 

Nuncupative  will  proven,  249,  ?? 
41-43. 

When  judge  disqualified,  will  not 
admitted,  264,  J  109. 

When  probate  transferred  to  ad- 
joining county,  264,  §  110. 

To  be  followed  as  to  payment  of 
debts,  etc.,  296,  f  208. 

If  will  does  not  direct  sufficient 
property  sold,  296,  §  210. 
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WILLS—  QmHmied. 

Execution  and  Revocation  of  WilU. 

Who  may  make,  and  what  de- 
vised, 349,  §  432. 

Who  incapable  of  making,  349,  § 
433. 

When  declared  void,  349,  §  434. 

What  married  woman  mav  de- 
vise, 349,  §  435. 

What  disposed  of  by,  349,  §  43<). 

Who  may  take  by,  349,  §  437. 

Making  and  attestation  of,  349,  J 
438. 

Olographic  wills,  35(),  §  439. 

Sub^CTibing  witnesses  t<^,  3r)0, 
440. 

Conjoint  or  mutual,  350,  ^  441. 

Of  subscribing  witness  to,  350,  S 
442. 

Conditional,  350,  ?  443. 

When  devise  to  subscribing  wit- 
ness void,  350,  i  444. 

When  share  saved  to  subscribing 
witness,  351,  J  445. 

Valid,  when  made  out  of  terri- 
tory, 351,  |  446. 

Validity  of,  governed  by  law  of 
place,  351,  {  447. 

Codicil,  effect  of,  351,  §  448. 

Nuncupative  need  not  be  attest- 
ed, 351,  §  449. 

Nuncupative  will,  requisites  of, 
351,  §  450. 

When  nuncupative  will  can  be 
received,  352,  i  451. 

Probate  of  nuncupative  will,  352, 
§452. 

Revocation  or  alteration,  352,  J 
453. 

Proof  of  cancellation  or  destruc- 
tion, 352,  §  454. 

Revocation  of,  made  in  dupli- 
cate, 352,  i  455. 

Revocation  of  prior  by  a  subse- 
quent one,  352,  ?  456. 

When    cancellation    of  revives 
first  one,  353,  i  457. 

Effect    of    marriage    and    child 
bom,  353,  ? J  458, 459. 

Of  unmarried  woman,  revoked 
by  marriage,  353,  g  460. 

Agreement  to  sell  does  not  re- 
voke, 353,  §  461 . 

Incumbrance  upon  property,  354, 
{462. 

Not  revoked  by  subsequent  con- 
veyance, 354,  §  463. 

When    instrument   operates  as 
revocation,  354,  U  464,  465. 


W1LL8— C(m<in««d. 
Share  of  child,  born  after  mak- 
ing, 354,  'i  466. 
Share  of  child  omitted  in,  354, 

467. 
Share  assigned  to  child  omitted, 

355.  §  468. 
Of  advancement  to  child,  355,  J 

469. 
When  dest'endaiits  take  estate, 

355,  i  470. 
Estate  in   lands  devised,  355,  J 

471. 
Title  or  interest  acquired  afl«r 

making  will,  355,  §  472. 
Validity  of  devise  to  corporation 

or  iiharitable  society,  356,  §  473. 

InterpretfUion  of  WUls  and  Effect  of 

Various  Frovinons, 
Construction  of,  356,  ?  474. 
In  case  of  uncertainty,  356,  ?  475. 
Rules  for  interpretation  of,  356,  § 

476. 
If  several  instruments,  356, 3  477. 
(Construed  as  a  whole,  356,  i  478. 
Distinct  devise  not  affected  by 

other  parts,  357,  i  479. 
Ambiguous  meaning,  357,  J  480. 
Words  of,  how  taken,  357,  |  481. 
Interpretation  of  words,  357,  ? 

482. 
Rule,  if  more  than  one  mode, 

357,  i  483. 
Technical  words,  how  taken,  357, 

U  484,  485. 
Interest  passes  by  devise,  357,  § 

486. 
When  real  and  personal  passes, 

:?57,  ^  487. 
When  passes  all  property,  357,  J 

488. 
When  devise  of  residue  passes 

all  real  property,  358,  g  4i89. 
When  devise  of  residue  passes 

all  personal  property,  358,  J  490. 
What  is  vested  by  donation,  358, 

U  491,  492. 
As  to  survivorship,  358,  §  493. 
Words  descriptive  of  class,  358, 

i  494. 
When  real  estate  deemed  per- 
sonal property,  358,  J  495. 
When  posthumous    child   take, 

359,  i  496. 
Mistakes  or  omissions,  359,  J  497. 
Of  devises  on  attaining  majority, 

359,  ?  498. 
How  disposition  divested,  369,  § 

499. 
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WILLS— Continued. 

Effect  of  death  of  le^nitee.  ^59,  ? 
?§  500,501. 

(/Onditional  iUs|K)Hiti(iii,  .'V)9,  J 
502. 

(Jondition  precedent,  ii59,  i  503. 

When  disposition  upon  a  condi- 
tion vest4»,  359,  ?  504. 

When  condition  precedent  per- 
formed, 360,1$  505. 

Condition,  nubsequent,  defined, 
360,  g  506. 

Owners  in  common  of  legacy, 
360,  §  507. 

Advancements  or  jrifts,  'M),  I  508. 

Getieral  Proiusiwut. 

Legacies  distinguished,  360.  i$ 
509. 

Liability  of  ail  property  for  debts, 
360,  (510. 

Order  in  which  proi)erty  taken 
to  pay  debts,  3()1 ,  g  51 1 . 

Order  m  which  propi'rtv  taken 
to  pay  legacies,  361,  §  512. 

When  legacies  to  kindred  charge- 
able, 361, 5^  513. 

Abatement  between  legacies,  361 , 
§514. 

Title  by  specific  devise.  361 ,  §  515. 


WUAJ^—ConHnued. 

When  right  of  purchaser  ini- 
l)aired,  362,  §  516. 

How  specific  legacy  for  life  trans- 
mitted, 362,  i  517. 

Bequest  of  incx)me  to  accrue,  362, 
§  518. 

I^egacy  or  gift  may  be  satisfied 
before  death,  362,  i  519. 

Legai'ies  and  annuities,  when 
due,  362,  §  520. 

Interest  on  legacies,  362,  §  52L 

How  controlled,  362,  §  522. 

Intenti(m  of  testator  as  to  execu- 
tor, 362,  g  523. 

Kxecutor  not  to  appoint  execu- 
tor, 363,  $^  524. 

When  power  of  executor  coiu- 
mences,  363,  g  525. 

Provisions  that  'apply  to  revoca- 
tion of,  363,  §  526. 

Provisions  before  this  act  takes 
eflect,  363,  §  527. 

Properly  in  this  territory  gov- 
erned by  laws  of  Siime,  3&,  § 
528. 

As  to  interpretation  of  wills,  363, 
§529. 

Liability  of  persons  taking  un- 
der will,  363,  §  530. 


INDEX  TO  LAWS  OF  MONTANA, 


A. 

ADMINISTRATORS    AND    EX- 
ECUTORS. 
Act  repealed,  approved  Mav  6, 
1873,  33. 

ALLEYS. 

Penalty  for  obstructing,  220. 

AMENDED. 

Sees.  1  and  5  of  an  act  approved 
January  10,  1872,  38. 

Sec.  147  of  criminal  laws,  ap- 
proved January  12,  1872,  220. 

Sec.  27  of  an  act  approved  Feb- 
ruary 11, 1876,  226. 

Sec.  31  of  an  act  approved  Feb- 
ruary 11, 1876,  228. 

Sec.  4  of  an  act  to  protect  fur- 
bearing  animals,  231. 

Sec.  5  of  an  act  approved  May  8, 
1873,  234. 

Chap.  40  of  an  act  approved  Jan- 
uary 12, 1872,  238. 

Sec.  10  of  an  act  approved  Feb- 
ruary 8, 1876,  371. 

Sec.  3  of  an  act  approved  Janu- 
ary 4,  1872,  394. 

Sec.  1  of  an  act  approved  Feb- 
ruary 5, 1876,  418. 

Sec.  1  of  an  act  for  support  of 
Helena  fire  department,  427. 

Sec.  23,  art.  7,  of  Helena  incor- 
poration act,  428. 

Sec.  1,  art.  4,  of  Helena  incor- 
poration act,  428. 

APPORTION. 
Arms  and  ammunition  to  coun- 
ties, 35. 

APPORTIONMENT. 
Of  the  members  of  the  legisla- 
tive assembly,  33. 

ARMS  AND  AMMUNITION. 
Declared  property  of  the  terri- 
tory, 34. 


ARMS    AND    AMMUNITION— 

Contintted. 

Governor  to  have  charge  of,  35. 

Apportioned  to  counties  and  is- 
sued to  militia  companies,  36. 

May  be  sold  to  citizens,  35. 

Pavment  of  expenses  for  keep- 
ing, 36. 

ASSESSORS. 

One  for  each  count v  to  be  elect- 
ed, 37, 

Bond  of,  37. 

Oath  of  office,  37. 

Vacancies  filled  by  county  com- 
missioners, 38. 

Not  eligible  for  re-election,  38. 

Sheriff  to  be  of  Meagher,  Chou- 
teau, Jefferson,  Gallatin,  and 
Missoula  counties,  217. 

AUDITOR. 
Governor  to  examine  books  of, 
402. 

B. 

BEAVERHEAD  C^OUNTY. 

Commission ers,  additional  pow- 
ers granted,  409. 

Bonds  may  be  issued  to  pay  war- 
nints,  410. 

When  warrants*to  be  presented 
for  conversion,  411. 

Any  i)erson  falsely  make,  coun- 
terfeit, or  alter  bond,  penalty, 
412. 

BIG  HORN  COUNTY. 
Name  changed  to  Custer  county, 
425. 

BOND 
Of  asscfi^sor,  37. 
Of  probate  judge  when  clerk  and 

recorder,  217. 
Of  notary  public,  371. 
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BOULDER  CRKEK. 
Name  changed  to  Clear  creek,  426. 

BOZEMAN. 

People  of,   authorized   to   issue 

coupon  bonds,  412. 
How  to  be  issued,  413. 
Penalty  on  failure  to  pay  money 

to  county  treasurer,  414. 
When  act  to  be  submitted,  415. 
When  to  re-submit,  415. 

BRANDS  AND  MARKS. 
Territorial  treasurer   made  gen- 
eral recorder  of,  38. 
Duties  of  recorder  and  fees  c»f,  39. 

BRIDGE. 

Penalty  for  obstrnctinp,  22(). 


c. 


CENTENNIAL  EXHIBITION. 
Donation  to  the  Smithsonian  in- 
stitute, 39. 

CERTIFICATES  OF  ELE(TIOX. 
Clerk  of  the  board  of  county  com- 
missioners to  make,  227. 

CHOUTEAU  COUNTY. 

Sheriff  of  to  be  assessor,  217. 

Probate   judge    ex-officio    clerk 
and  recorder,  217. 
•  County  treasurer  ex-officio  super- 
intendent of  common  schools, 
218. 

Election  of  officers,  218. 

Aid  to  Helena  and  Benton  rail- 
road legal  and  valid,  .'572. 

CLEAR  CREEK. 

Name  changed  from  Boulder 
creek,  426. 

CLERK  OF  THE  BOARD  OF 
COUNTY  (COMMISSIONERS. 

Make  certifiitates  of  election,  227. 

Duty  in  case  of  a  tie,  227. 

Of  junior  county  to  forward  ab- 
stracts to  senior  county,  228. 

CLERK  AND  RECORDER. 
Probate  judge  ex-officio  in  coun- 
ties consolidated,  217. 

CODE  OF  CIVIL  PROCEDURE, 

Resolution  to  consider  act  en- 
rolled, 434. 

COMMISSIONER  OF  DEEDS. 
Appointment  of,  term,  and  low- 
ers, 216. 
Oath  of  and  fee,  216. 


(CONSOLIDATION  OF  OFFICES. 
In  Meagher,  Chouteau,  Jefferson, 
Gallatin,  and  Missoula  coun- 
ties, 217. 
Duties  and  fees  of  officers  where 
office  is  cx>n8olidated,  217. 

COULSON,  S.  B.  &  CO. 

Proposition  of,  to  certain  oounties 
declared  legcal  and  valid,  372. 

When  to  commence  to  construct 
the  Helena  and  Benton  rail- 
road, 374. 

Acceptance  of,  or  their  assigns, 
379. 

(^OUNCIL. 

Number  of  members  and  appor- 
tionment, 33. 

(BOUNTIES. 
Arms    and  ammunition    appor- 
tione<i  to,  35.    • 

(  OUNTY  COMMISSIONERS. 

May  fill  vacancies  of  assessor,  38. 

Election  of  and  term,  218. 

For  maintenance  of  sick  and  poor 
let  to  lowest  bidder,  219. 

Make  abstracts  of  the  votes,  227. 

Action  of,  as  to  I^ewis  and  Clarke 
and  Chouteau  counties  declar- 
ed legal  and  valid,  872. 

Duty  to  submit  proposition  to  is- 
sue bonds,  372,  374. 

Mode  of  submitting  proposition 
to  issue  bonds,  373,  375. 

Manner  of  issuing  bonds,  374. 

To  provide  for  interest  on  county 
bonds,  878. 

Determine  on  failure  of  8.  B. 
(youlson  &  Cax  to  construct  rail- 
road, 379. 

To  examine  the  treasurer's  books, 
402. 

Duty  of  in  case  treasurer  guilty 
of  neglect,  408. 

Statement  of  each  settlement  to 
be  made  by  chairman,  404. 

Defining  powers  and  duties  of  in 
(xallatin  county,  416. 

COUNTY  SICK  AND  POOR. 
County  commissioners  let  to  low- 
est bidder  for  maintenance,  219. 

COUNTY  TREASURERS. 

Ex-officio,  superintendents  of  the 
common  schools  in  counties 
(tonsolidated,  218. 

To  give  bond  before  receiving 
money  from  territorial  treas- 
urer, 397. 
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COUNTY    TREASURERS— Om- 

Hnued. 
Fees  of  in  counties  voting  aid, 

379. 
Duty  of  to    transfer  to  school 

fund,  392. 
Commissioners  to  examine  books 

of,  402. 
Duty  of  commissioners  in  case 

guilty  of  neglect,  403. 
Appointment  and    qualification 

of  another,  404. 
To   make  quarterly  settlement 

and  report,  404. 

CRIMINAL  LAWS. 
Obstniction  of  highways,  streets, 
alleys,  ditches,  etc.,  220, 

CUSTER  COUNTY. 
Name  changed  from  Big  Horn, 
425. 

CUSTER^  COL.  GEORGE  A. 
Resolution  commemorating  death 
of,  431. 

D. 

DAMS  AND  RESERVOIRS. 

Not  to  be  filled  so  as  to  endan- 
ger life  or  property,  221. 

Manner  in  which  shall  be  con- 
structed, 221. 

Complaint  before  probate  judge, 
221. 

Inspectors  to  examine,  222. 

Duty  of  examiners  when  consid- 

•    ered  dangerous,  222. 

When  owner  to  make  secure, 
223. 

Proceeding  to  procure  jury  to  try 
question,  223. 

Party  owning  dam  may  appeal 
to  district  court,  224. 

Penalty  for  resisting  officer,  224. 

Compensation  of  jurors,  224. 

When  experts  appointed  to  su- 
perintend construction,  225. 

Penalty  for  erecting  or  maintain- 
ing, 225. 

DITCH. 
Penalty  for  obstructing,  220. 

DITCHES  AND  FLUMES. 
To  be  kept  in  repair,  226. 
Penalty  if  owner  allow  to  over- 
flow, 226. 

DEER  LODGE  COUNTY. 
Commissioners  of,  levy  special 
tax,  426. 

9 


DEER  LODGE   COUNTY— Cbn- 

Hnued. 
County  treasurer  to  collect  said 

tax,  427. 
Treasurer  of  Butte  fire  company 

to  execute  bond,-  427. 

DEIMLING,  F.  C. 
Act  for  the  relief  of,  429. 

E. 

ELECTION. 

Of  assessor^  37. 

Of  officers  in  consolidated  coun- 
ties, 218. 

Of  county  commissioners,  218. 

Manner  in  which  abstracts  of 
votes  to  be  made,  227. 

Dutjr  of  clerk  in  case  of  tie,  227. 

Certificate  of  compensation  due 
election  officers,  227. 

ELECTIONS — BIENNIAL. 

Canvass  of  for  district  officers, 
228. 

To  whom  certified  abstracts  for- 
warded, 228. 

Which  deemed  senior  county, 
228. 

EXECUTORS    AND   ADMINIS- 
TRATORS. 
Act  repealed,  approved  May  6, 
1873,  33. 

EXPERTS. 
When  appointed  to  superintend 
construction  of  dams  and  res- 
ervoirs, 225. 

F. 

FEES. 
For  recording  brands  and  marks, 

39. 
For  appointing  commissioner  of 

deeds,  216. 
Of  county  treasurer  in  counties 

voting  aid,  379. 

FIRES.    (See  Public  BuUdmga.) 

G. 

GAIJJLTIN  COUNTY. 

Sheriff  of  to  be  assessor,  217. 

County  treasurer  ex  officio  super- 
intendent of  common  schools, 
218. 

Election  of  officers,  218. 

Action  of  county  commissioners 
legalized,  415. 

Defining  powers  of  county  com- 
missioners of,  416. 
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GAME. 

Killing  of  unlawful,  during  cer- 
tain months^  231. 

Unlawful  to  kill  birds  for  market 
or  sale,  231. 

Penalty  for  killinar,  231. 

Unlawful  wajr  of  nshing,  231. 

Rivers  wherein  fish  may  be  ta- 
ken with  seine,  231. 

GAMBLING  HOUSES. 
Keeper  of  not  to  allow  minors  to 

gamble,  230. 
Penalty  for  allowing  minors  to 

gamble,  230. 

GENERAL  .RECORDER. 
Duties  of  and  fees,  39. 

GOVERNOR. 

To  have  charge  of  arms  and  am- 
munition, &. 

Maj  apportion  to  several  coun- 
ties and  issue  to  militia  com- 
panies, 35. 

May  be  sold  to  citizens  at  fixed 
prices,  35. 

May  contract  for  keeping  indi- 
gent insane,  232. 

To  ofier  standing  reward  for  rob- 
bery, 392. 

To  contract  for  keeping  convicts, 
399. 

To  examine  books  of  treasurer 
and  auditor,  402. 

Dutv  of,  in  case  treasurer  guilty 
of  neglect,  403. 

To  have  printed  for  distribution 
reports  of  territorial  superin- 
tendent of  public  instruction, 
434. 

H. 

HELENA. 
Incorporation  act  of  amended, 

428. 
When  to  elect  mayor  and  alder- 
men, 429. 

HIBBS,  GEORGE  D.  C. 
Resolution  for  the  relief  of,  433. 

HIGHWAY. 
Penalty  for  obstructing,  220. 


I. 


INDIGENT  INSANE. 

Governor  may  contract  for  keep- 
ing, 232. 

May  be  sent  to  friends  out  of 
territory,  232. 


INDIGENT  INSANE— Qmlinuerf. 
Costs  for  transporting  out  of  ter» 

ritory,  232, 
Idiotic  persons  classed  with  in« 

sane,  282. 
Support  and  maintenance  of,  409. 

IDIOTIC  PERSONS. 
Classed  with  insane,  232. 


J. 


JEFFERSON  COUNTY. 
Sheriff  to  be  assessor,  217. 
Probate  judge  ex'Officio  clerk  and 

recorder,  217. 
County  treasurer  ex-offiac  super- 

intendent  of  common  schools, 

218. 
Election  of  officers,  218, 

JURORS. 
Compensation  of.  224. 

JURY. 
To  try  question  whether  dam  or 
reservoir  is  secure,  223, ' 

K. 

KERLEY,  J.  C. 
Compensation  of,  480,  481. 

L. 

LACROIX,  L.  F. 
Compensation  of,  430,  431. 

LAWS. 

Secretary  to  employ  clerk  to  copy 
for  the  printing,  233. 

Compensation  of  clerk  to  copy, 
288. 

Auditor  to  audit  and  draw  war- 
rant to  pay  clerk,  233. 

LEGISLATIVE  ASSEMBLY. 
Number  of  members,  33. 
Time  of  meeting  of  the  biennial 
session,  234. 

LEWIS  AND  CLARKE  COUN- 
TY. 

Aid  to  Helena  and  Benton  rail- 
road declared  legal  and  valid, 
372. 

Commissioners  authorized  to  is- 
sue coupon  bonds,  418. 

Commissioners  levy  tax  for  sup-' 
port  of  Helena  fire  depart- 
ment, 427. 
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LICENSES. 

Tax  for  merchants,  jeweler8,drug- 
giste,  etc.,  234. 

For  hawker  and  peddler,  235. 

For  commercial  or  traveling 
agents,  235. 

For  lotteries,  235. 

No  fee  allowed  treasurer  for  issu- 
ing license,  236. 

LIVE  STOCK. 

Penalty  for  branding  property  of 
another,  236. 

Penalty  for  driving  off  its  range 
without  consent  of  owner,  236. 

Penalty  for  cutting  off  ears  of  ani- 
mals, 237. 

Fines  paid  into  school  fund,  237. 

Act  approved  February  11, 1876, 
repealed,  237. 

M. 

MARKS  AND  BRANDS. 
Territorial  treasurer  made  gen- 
eral recorder  of,  38. 
Duties  of  recorder  and  fees  of,  39. 

McQUAID,  HUGH. 
Compensation  of,  430,  431. 

MEAGHER  COUNTY. 

Sheriff  to  be  assessor,  217. 

Probata  judge  ex-officio  clerk  and 
recorder,  217. 

Coonty  treasurer  ex-officio  super- 
intendent of  common  schools, 
218. 

Election  of  officers,  218. 

MECHANICS'  LIENS. 
Extent  of  lien  as  to  land  or  lots, 

238 
Timeof  filing  lien,  238. 
How  lienholders  to  share,  238. 
Priority  of  liens,  238. 

MILITIA  COMPANIES. 
Sheriff  shall  issue  to.  arms  and 

ammunition,  35. 
Officers  of  to  receipt  for,  35. 
Arms  not  to  be  sold,  bartered,  or 

loaned,  36. 
Penalty  for  violation,  36. 

MILLDAM  OR  RACE. 
Penalty  for  obstructing,  220. 

MISSOULA  COUNTY. 
Sheriff  to  be  assessor,  217. 
Probate  judge  ex-officio  clerk  and 
recorder,  217. 


MISSOULA  COUNTY— Omiinu^d. 

County  treasurer  ex-officio  super- 
intendent of  common  schools, 
218. 

Election  of  officers,  218. 

Act  in  relation  to  swine  does  not 
appl^  to,  396. 

Collection  and  disbursement  of 
the  revenue  of,  419. 

What  tax  commissioners  to  levy, 
420,  421. 

Treasurer  to  set  apart  moneys 
collected,  422. 

Commissioners  authorized  to  is- 
sue bonds,  423. 

What  fees  allowed  in  prelimin- 
ary examination,  424. 

Judgment  for  costs  against  crim- 
inals, 425. 

No  fine  or  costs  to  be  remitted, 
425. 

No  officer  to  bind  the  county, 
425. 

MONTANA  TERRITORY. 
Exhibit  of  at  centennial  exhibi- 
tion, 39. 

MORSE'S  FORK. 
Name    changed     from     Willow 
creek,  426. 

N. 

NOTARIES  PUBLIC. 
To  give  bond,  371. 

o. 

OATH  OF  OFFICE. 
Of  assessor,  37. 

Of  commissioner  of  deeds,  216. 
Of  sheriff,  when  assessor,  217. 
Of  probate  judge,  when    clerk 

and  recorder,  217. 
Of  short-hand  reporter,  394. 
Administered  to  treasurer,  405. 

OFFICER. 

Refusing  to  discharge  duties,  of- 
fice deemed  vacant,  218. 

Election  of  in  consolidated  coun- 
ties, 218. 

P. 

PARKER,  GEORGE  B. 
Resolution  for  relief  of,  432. 

PENALTY. 
For       obstructing       highways, 
streets,  alleys,  ditches,  etc.,  220. 
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VE^AVTY— Continued, 
For  erecting  or  uiaintaining  dam 

or  reservoir  so  a.s  to  endanger 

life  or  property,  225. 
If  owner  of  ditch  or  flume  allow 

same  to  overflow,  22(5. 
For  violating  sec.  1  or  failure  to 

comply  with  sec.  2  as  to  public 

buildings,  229. 
For  allowing  minor  to  gamble, 

230. 
For  killing  gtime,  231. 
For  branding  live  stock  of  an- 
other, 236. 
For    driving   live  stock  off*   its 

range,  23(). 
For  cutting  ofl^  ears  of  animals, 

237. 
Of  officer  or  officers  to  perform 

duty  in  Helena  and  Benton 

railroad  act,  375. 
For  permitting  swine  to  run  at 

large,  396. 
If  treasurer  hinder  or  delay  ex- 
amination, 405. 
If  any    person    falsely    make, 

counterfeit,  or  alter  bond,  412. 
If  school  trustees  fail    to   pay 

money  to  county  treasurer,  414. 

POOR  AND  SICK  OF  COUNTY. 
County    commissioners    let    to 
lowest  bidder  for  maintenance, 
219. 

POTTS,  B.  F. 

Resolution  to  reimburse  him,  433. 

PROBATE  JUDGE. 

Ex  officio  county  clerk  and  re- 
corder in  consolidated  coun- 
ties, 217. 

Appoint  inspectors  to  examine 
dams  and  reservoirs,  221 ,  222. 

Appoint  experts  to  superintend 
construction  of  dams  and  res- 
ervoirs, 225. 

PUBLIC  BUILDINGS. 

Regulation  as  to  doors  of,  here- 
after constructed,  229. 

Door  of,  heretofore  constructed 
to  be  altered,  229. 

Penalty  for  violating  this  act, 
229. 

RAILROADS. 

Helena  and  Benton, 
Proposition  to  aid    by    certain 
counties,    declared    legal  and 
valid,  372. 


RAI LROA  DS  -  ( 'otUinued. 
Duty   of  county   commissioner^ 

to  submit  proposition  to  issue 

bonds,  372,  374. 
Mode  of  submitting  proposition 

to  issue  bonds,  373, 375. 
Manner    of    issuing    bonds    by 

countv  commissioners,  374. 

ft  ' 

County  commissioners  to  canvas.s 

vote,  375. 
Penalty  of  officer  or  officers  to 

perform  duty  i)rescribed,  375. 
When  and  how  to  issue  bonds 

voted  for  by  counties,  376. 
Tax  on  freight  trans|>orted  to  be 

paid  to  treasurer  of  territory. 

Make  monthly  sbitemeut  to 
treasurer.  377! 

Rate  of  freight,  377. 

Taxes  by  counties  collected  and 
distributed.  378. 

Taxes  received  to  be  apj>licd  to 
pav  interest  on  bonds,  378. 

Road  bed  and  track  to  be  assess- 
ed in  counties,  378. 

Route  of  road,  379. 

Failure  to  constnict  said  road  by 
S.  B.  Coulson  &  Co.,  379. 

North  and  South, 

Proposition  of  Oliver  Ames  and 
others  accepted,  380. 

Amount  of  aid  to  given  in  cou- 
pon bonds,  382. 

Route  and  time  to  be  finished, 
382. 

Bonds  issued  and  deposited,  383. 

When  and  how  bonds  issued,  383, 
384,  385. 

Time  in  which  conditions  accept- 
ed, 386. 

Countv  commissioners  to  lew 
special  tax,  386. 

Taxes  assessed  and  levied,  388. 

Make  monthly  reports,  388. 

Election  for  or  against  said  rail- 
road, 389. 

Governor  to  issue  proclamation, 
390. 

Time  in  which  road  to  be  com- 
pleted, 390. 

RECORDER  AND  CLERK. 
Probate  judge  ex  officio  in  con- 
solidated counties,  217. 

REPEALED. 
An  act  approved  Mav  6th,  1873, 
33.     . 
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REPEALED  —  Continued. 

Chapter  12  of  an  act  ap[)rove<i 
January  12th,  1872,  206. 

An  act  approved  February  11th, 
1876,  237. 

Section  1  of  an  act  approved  Jan- 
uary 11th,  1872,405. 

reprf:sentativ?:s. 

Number  of  and  apportionment, 

RESERVOIRS  AND  DAMS. 
(See  Dams  and  Rettervoirs.) 

REWARD. 

Governor  to  offer  for  robberv, 
392. 

RIVER  OR  STREAM. 

Penalty  for  obstructing,  220. 

ROAD  SUPERVISORS. 

To  prosecute  owners  of  ditches 
and  flumes,  226. 

ROBBERY  —  REWARD. 

Governor  to  offer  standing  re- 
ward, 392. 

RODGERS,  JOHN  II.,  decewied. 
Actt  authorizing  administrator  to 
sell  property  of,  430. 

RUBY  RIVER. 

Name  changed  from  Stinking 
Water  River,  426. 

s. 

SCJHOOIi^. 

Money  received  from  sale  tow^n 
sites  go  to  school  fund,  392. 

Dutv  of  treasurer  to  transfer  to 
school  fund,  392. 

To  be  used  in  building  and  fur- 
nishing, 393. 

Trustees  draw  warrants  on  such 
fund,  393. 

When  may  be  used  for  general 
school  purposes,  393. 

SECJRETARY  OF  THE  TERRI- 
TORY. 

To  file  and  preserve  reports  of 
the  governor,  403. 

SHERIFF. 

Issue  to  militia  companies  arms 
and  ammunition,  35. 

When  may  issue  to  other  per- 
sons, 36. 

Shall  be  the  assessors  of  Meag- 
her, Chouteau,  Jefferson,  Galla- 
tin, and  Missoula  counties,  217. 

SHORT-HAND  REPORTER. 

(See  tStenoffrapfier.) 


STENOGRAPHER. 

Judge  of  district  court  may  ap- 
point, 394. 
Oath  and  duty  of  reporter,  394. 
Compensation  of,  394. 

STINKING  WATER  RIVER. 
Name  changed  to  Ruby  River, 
426. 

STREET. 
Penalty  for  obstnicting,  220. 

SUPERINTENDENT  OF  COM- 
MON SCHOOLS. 

Countv  treasurer  ex-officio in  con- 
solidated counties,  218. 

To  provide  building,  fuel,  lights, 
etc,  for  institute,  397. 

SUPREME  COURT  REPORTS. 
Printed  at  exptMise  of  territory, 

394. 
Price  of,  and  distribution,  395. 

SWINE. 
Time  limited  to  run  at  large,  395. 
Not  to  run  at  large  in  town  or 

village,  395. 
Penalty  for  violation,  396. 
Fines  paid  into  school  fund,  396. 

T. 

TAX. 

On  freight  transported  paid  to 
treasurer  of  territory,  377, 

On  Helena  and  Benton  Railroad 
by  counties,  378. 

Assessed  and  levied  North  and 
South  Riiilroad,  388. 

TEACHERS*  INSTITUTE. 

To  be  held  annually,  396. 

Duty  of  teachers  to  attend,  397. 

Pay  to  continue  while  attending, 
397. 

Superintendent  to  provide  build- 
ing, etc.,  397. 

TERRITORIAL  CONVICTS. 

Entitled  to  diminution  of  time, 
398. 

Guilty  of  violation  of  rules,  398. 

How  construed  under  several 
convictions,  399. 

How  good  time  computed,  3J)9. 

Governor  to  contrat^t  for  keep- 
ing, 399. 

How  pavments  made  for  keep- 
ing, 400. 

Necessary  clothing  furnished  on 
disijharge,  400. 

«rv mfined,401. 
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REVISED  STATUTES  OF  THE  UNITED 

STATES, 

TITLE  XXIII.     CHAPTER  ONE. 
PB0VI8I0NS  OOMMON  TO  ALL  THE  TEBEITOEIES. 


Sec.   1839.     Nothing  in  this  Title  shall  be  construed 
to  impair  the   rights  of  person  or  property  pertaining 
to  the  Indians  in  any  Territory,  so  long  as  such  rights 
remain   unextinguished  by  treaty  between  the  United     R|gi,t  „f  in- 
states and  such  Indians,  or  to   include  any  Territory  2nd  p rope??" 
which,  by  treaty  with  any  Indian  tribe,  is  not,  without  thi^TK***^^ 
the  consent  of  such  tribe,  embraced  within  the  territorial    ^Monr^'Mayi 

\CfL4 

limits  or  jurisdiction  of  any  State  or  Territory ;  but  all 
such  Territory  shall  be  excepted  out  of  the  boundaries, 
and  constitute  no  part  of  any  Territory  now  or  hereafter 
organized  until  such  tribe  signifies  its  assent  to  the 
President  to  be  embraced  within  a  particular  Territory. 

Sec.  1840.     Nor  shall  anything  in  this  Title  be  con- 
strued to  affect  the  authority  of  the  United  States  to     Authority  to 
make  any  regulations    respecting   the    Indians    of  any  5fJ,JJ^*^®  '°* 
Territory,  their  lands,  property,  or  rights,  by  treaty,  law,    ^^^^ 
or  otherwise,  in  the  same  manner  as  might  be  made  if 
no  temporary  government  existed,  or  is  hereafter  estab- 
lished, in  any  such  Territory. 

Sec.  1 84 1.      The  executive  power  of  each  Territory 
shall  be  vested  in  a  governor,  who  shall  hold  his  office 
for  four  years,  and  until  his  successor  is  appointed  and     Executive 
qualified,  unless  sooner  removed  by  the  President.      He     i^»<i- 
shall  reside  in  the  Territory  for  which  he  is  appointed. 


PROVISIONS  COMMON  TO 

and  shall  be  commander-in-chief  of  the  militia  thereof. 
He  may  grant  pardons  and  reprieves,  and  remit  fines 
and  forfeitures,  for  offenses  against  the  laws  of  the 
Territory  for  which  he  is  appointed,  and  respites  for 
offenses  against  the  laws  of  the  United  States,  till  the 
decision  of  the  President  can  be  made  known  thereon. 
He  shall  commission  all  officers  who  are  appointed 
under  the  laws  of  such  Territory,  and  shall  take  care 
that  the  laws  thefreof  be  faithfully  executed. 

Sec.  1842.  Every  bill  which  has  passed  the  legislative 
assembly  of  any  Territory  shall,  before  it  becomes  a  law, 
be  presented  to  the  governor.  If  he  approve,  he  shall 
sign  it,  but  if  not,  he  shall  return  it,  with  his  objections, 
to  that  house  in  which  it  originated,  and  that  house 
shall  enter  the  objections  at  large  on  its  journal,  and 
proceed  to  reconsider  it.  If,  after  such  reconsideration* 
two-thirds  of  that  house  agree  to  pass  the  bill,  it  shall 
be  sent,  together  with  the  objections,  to  the  other  house, 
Veto  power,  by  which  it  shall  likewise  be  reconsidered;  and,  if 
approved  by  two-thirds  of  that  house,  it  shall  become  a 
law.  But  in  all  such  cases  the  votes  of  both  houses  shall 
be  determined  by  yeas  and  nays,  and  the  names  of  the 
persons  voting  for  or  against  the  bill  shall  be  entered  on 
the  journal  of  each  house.  If  any  bill  is  not  returned 
by  the  governor  within  three  days,  Sundays  excluded, 
except  in  Washington  and  Wyoming,  where  the  term  is 
five  days,  Sundays  excluded,  after  it  has  been  presented 
to  him,  the  same  shall  be  a  law,  in  like  manner  as  if  he 
had  signed  it,  unless  the  legislative  assembly,  by  ad- 
journment sine  die,  prevent  its  return,  in  which  case  it 
shall  not  be  a  law  :  {Provided,  That  so  much  of  this  sec- 
tion as  provides  for  making  any  bill  passed  by  the 
legislative  assembly  of  a  Territory  a  law,  without  the 
approval  of  the  governor,  shall  not  apply  to  the  Terri- 
tories of  Utah  and  Arizona.] 

Sec  1843.  There  shall  be  appointed  a  secretary  for 
each  Territory,  who  shall  reside  within  the  Territory  for 
which  he  is  appointed,  and  shall  hold  his  office  for  four 


Ibid. 
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years,  and  until  his  successor  is  appointed  and  qualified, 
unless  sooner  removed  by  the  President.  In  case  of  the 
death,  removal,  resignation,  or  absence  of  the  governor 
from  the  Territory,  the  Secretary  shall  execute  all  the 
powers  and  perform  all  the  duties  of  governor  during 
such  vacancy  or  absence  or  until  another  governor  is 
appointed  and  qualified. 

Sec.  1844.  The  secretary  shall  record  and  preserve 
all  the  laws  and  proceedings  of  the  legislative  assembly, 
and  all  the  acts  and  proceedings  of  the  governor  in  the 
executive  department ;  he  shall  transmit  one  copy  of  the 
laws  and  journals  of  the  legislative  assembly,  within 
thirty  days  after  the  end  of  each  session  thereof,  to  the 
President,  and  two  copies  of  the  laws,  within  like  time, 
to  the  President  of  the  Senate,  and  to  the  Speaker  of  the 
House  of  Representatives,  for  the  use  of  Congress.  He 
shall  transmit  one  copy  of  the  executive  proceedings 
and  official  correspondence  semi-annually,  on  the  first 
day  of  January  and  July  in  each  year,  to  the  President. 
He  shall  prepare  the  acts  passed  by  the  legislative 
assembly  for  publication,  and  furnish  a  copy  thereof  to 
the  public  printer  of  the  Territory,  within  ten  days  after 
the  passage  of  each  act. 

Sec.  1845.  From  and  after  the  first  day  of  July, 
eighteen  hundred  and  seventy-three,  the  annual  salaries 
of  the  governors  of  the  several  Territories  shall  be  three 
thousand  five  hundred  dollars,  and  the  salaries  of  the 
secretaries  shall  be  two  thousand  five  hundred  dollars 
each. 

Sec  1846.  The  legislative  power  in  each  Territory 
shall  be  vested  in  the  governor  and  a  legislative  assembly. 
The  legislative  assembly  shall  consist  of  a  council  and 
house  of  representatives.  The  members  of  both  branches 
of  the  legislative  assembly  shall  have  the  qualifications 
of  voters  as  herein  prescribed.  They  shall  be  chosen  for 
the  term  of  two  years,  and  the  sessions  of  the  respective 
legislative  assemblies  shall  be  biennial.  Each  legislative 
assembly  shall  fix  by  law  the  day  of  the  commencement 


Secretary. 
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Legislative 
power. 

Mont  86  May, 
1864;  8  March, 
1S69;  90  June, 
1874. 


PROVISIONS  COMMON  TO 

and  shall  be  commander-in-chief  of  the  militia  thereof. 
He  may  grant  pardons  and  reprieves,  and  remit  fines 
and  forfeitures,  for  offenses  against  the  laws  of  the 
Territory  for  which  he  is  appointed,  and  respites  for 
offenses  against  the  laws  of  the  United  States,  till  the 
decision  of  the  President  can  be  made  known  thereon. 
He  shall  commission  all  officers  who  are  appointed 
under  the  laws  of  such  Territory,  and  shall  take  care 
that  the  laws  thefreof  be  faithfully  executed. 

Sec.  1842.  Every  bill  which  has  passed  the  legislative 
assembly  of  any  Territory  shall,  before  it  becomes  a  law, 
be  presented  to  the  governor.  If  he  approve,  he  shall 
sign  it,  but  if  not,  he  shall  return  it,  with  his  objections, 
to  that  house  in  which  it  originated,  and  that  house 
shall  enter  the  objections  at  large  on  its  journal,  and 
proceed  to  reconsider  it.  If,  after  such  reconsideration* 
two-thirds  of  that  house  agree  to  pass  the  bill,  it  shall 
be  sent,  together  with  the  objections,  to  the  other  house. 
Veto  power,  by  which  it  shall  likewise  be  reconsidered;  and,  if 
approved  by  two-thirds  of  that  house,  it  shall  become  a 
law.  But  in  all  such  cases  the  votes  of  both  houses  shall 
be  determined  by  yeas  and  nays,  and  the  names  of  the 
persons  voting  for  or  against  the  bill  shall  be  entered  on 
the  journal  of  each  house.  If  any  bill  is  not  returned 
by  the  governor  within  three  days,  Sundays  excluded, 
except  in  Washington  and  Wyoming,  where  the  term  is 
five  days,  Sundays  excluded,  after  it  has  been  presented 
to  him,  the  same  shall  be  a  law,  in  like  manner  as  if  he 
had  signed  it,  unless  the  legislative  assembly,  by  ad- 
journment sine  die,  prevent  its  return,  in  which  case  it 
shall  not  be  a  law  :  [Provided^  That  so  much  of  this  sec- 
tion as  provides  for  making  any  bill  passed  by  the 
legislative  assembly  of  a  Territory  a  law,  without  the 
approval  of  the  governor,  shall  not  apply  to  the  Terri- 
tories of  Utah  and  Arizona.] 

Sec  1843.  There  shall  be  appointed  a  secretary  for 
each  Territory,  who  shall  reside  within  the  Territory  for 
which  he  is  appointed,  and  shall  hold  his  office  for  four 


stary*0 
Dntles. 
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years,  and  until  his  successor  is  appointed  and  qualified, 
unless  sooner  removed  by  the  President.  In  case  of  the  ^fj®^*^- 
death,  removal,  resignation,  or  absence  of  the  governor 
from  the  Territory,  the  Secretary  shall  execute  all  the 
powers  and  perform  all  the  duties  of  governor  during 
such  vacancy  or  absence  or  until  another  governor  is 
appointed  and  qualified. 

Sec.  1844.  The  secretary  shall  record  and  preserve 
all  the  laws  and  proceedings  of  the  legislative  assembly, 
and  all  the  acts  and  proceedings  of  the  governor  in  the 
executive  department ;  he  shall  transmit  one  copy  of  the 
laws  and  journals  of  the  legislative  assembly,  within 
thirty  days  after  the  end  of  each  session  thereof,  to  the 
President,  and  two  copies  of  the  laws,  within  like  time,  g^j^^i 
to  the  President  of  the  Senate,  and  to  the  Speaker  of  the  n,,^. 
House  of  Representatives,  for  the  use  of  Congress.  He 
shall  transmit  one  copy  of  the  executive  proceedings 
and  official  correspondence  semi-annually,  on  the  first 
day  of  January  and  July  in  each  year,  to  the  President. 
He  shall  prepare  the  acts  passed  by  the  legislative 
assembly  for  publication,  and  furnish  a  copy  thereof  to 
the  public  printer  of  the  Territory,  within  ten  days  after 
the  passage  of  each  act. 

Sec.  1845.     From  and   afler  the   first  day  of  July, 
eighteen  hundred  and  seventy-three,  the  annual  salaries  goveraow^and 
of  the  governors  of  the  several  Territories  shall  be  three  *®2°j5!!*i878. 
thousand  five  hundred  dollars,  and  the  salaries  of  the    ^  ^*^'  ^^** 
secretaries  shall  be  two  thousand  five  hundred  dollars 
each. 

Sec.  1846.  The  legislative  power  in  each  Territory 
shall  be  vested  in  the  governor  and  a  legislative  assembly. 
The  legislative  assembly  shall  consist  of  a  council  and 
house  of  representatives.  The  members  of  both  branches 
of  the  legislative  assembly  shall  have  the  qualifications  Leguutive 
of  voters  as  herein  prescribed.   They  shall  be  chosen  for    wonl  se  Mav, 

'^  ^  1864;    8  March, 

the  term  of  two  years,  and  the  sessions  of  the  respective  J^;  «>  Jnne» 
legislative  assemblies  shall  be  biennial.     Each  legislative 
assembly  shall  fix  by  law  the  day  of  the  commencement 
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of  its  regular  sessions.  The  members  of  the  council  and 
of  the  house  of  representatives  shall  reside  in  the  district 
or  county  for  which  they  are  respectively  elected. 

Sec.  1847.     Previous  to  the  first  election  for  members 
of  the   legislative   assembly   of  a   Territory   in   which 
Congress  may  hereafter  provide  a  temporary  government, 
the  governor  shall  cause  a  census  of  the  inhabitants  and 
qualified  voters  of  the  several  counties  and  districts  of 
the  Territory  to  be  taken  by  such  persons  and  in  such 
mode  as  he  may  designate  and  appoint,  and  the  persons 
so  appointed  shall   receive  a  reasonable  compensation 
for  their  services.    And  the  first  election  shall  be  held  at 
such  time  and  places,  and  be  conduted  in  such  manner, 
both  as  to  the  persons  who  superintend  such  election 
Census  and  ^'^^   the  retums  thereof,   as  the  governor  may  direct; 
^'^Mont  M  May,  ^^^  ^^  shall,  at  the  same  time,  declare  the  number  of 
^^^'  members  of  the  council  and  house  of  representatives  to 

which  each  of  the  counties  or  districts  is  entitled  under 
the  act  providing  such  temporary  government  for  the 
particular  Territory.  The  persons  having  the  highest 
number  of  legal  votes  in  each  of  the  districts  for  members 
of  the  council  shall  be  declared  by  the  governor  to  be 
duly  elected  to  the  council ;  and  the  persons  having  the 
highest  number  of  legal  votes  for  the  house  of  represen- 
tatives shall  be  declared  by  the  governor  to  be  duly 
elected  members  of  that  house  ;  but  in  case  two  or  more 
persons  voted  for  have  an  equal  number  of  votes,  and 
in  case  a  vacancy  otherwise  occurs  in  either  branch  of 
the  legislative  assembly,  the  governor  shall  order  a  new 
election ;  and  the  persons  thus  elected  to  the  legislative 
assiembly  shall  meet  at  such  place  and  on  such  day  as 
the  governor  appoints. 

Sec.  1848.      After  such   first  election,  however,  the 
time,    place,  and  manner  of    holding  elections  by  the 

Time    and  ,      .  1  .    j     i^        -.  11  ^ 

place  of  hold-  people  in  any  newly-created    lerritory,   as   well   as    of 

fnj;  eleotions.      ^      ^  ^  ^  -^ ' 

Ibid.  holding  all  such  elections  in  Territories  now  organized, 

shall  be  prescribed  by  the  laws  of  each  Territory. 

Sec  1849.     The  aportionment  of  representation,  which 
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the  governor  is  authorized  to  make  by  section  eighteen 
hundred  and  forty-seven,   in  the  case   of  a   Territory 
hereafter  erected  by  Congress,  shall  be  as  nearly  equal 
as  practicable  among  the  several  districts  and  counties 
for  such  first  election  of  the  council  and  house  of  repre- 
sentatives,  giving   to   each    section    of   the    Territory 
representation   in   the    ratio   of  its   population,   except  ni4t.^° '*'**"" 
Indians  not  taxed  ;  and  thereafter  in  such  new  Territory    '^*'^' 
as  well  as  in  all  Territories  now  organized,  the  legislative 
assemblies,   respectively,  may  re-adjust  and  apportion 
the  representation  to  the  two  houses  thereof,  among  the 
several  counties  and  districts,  in  such  manner,  from  time 
to  time,  as  they  deem  just  and  proper;    but  the  number 
of  either   house,  as   authorized   by   law,  shall    not   be  . 
increased. 

Sec.  1 850.     All  laws  passed  by  the  legislative  assembly 
and  governor  of  any  Territory  except  in  the  Territories  pu^^Jte^d  tS 
of  Colorado,   Dakota,  Idaho,  Montana,  and  Wyoming,  ^^^S^' 
shall   be   submitted   to   Congress,  and,  if  disapproved, 
shall  be  null  and  of  no  effect. 

Sec.  185 1.  The  legislative  power  of  every  Territory 
shall  extend  to  all  rightful  subjects  of  legislation  not  in- 
consistent with  the  Constitution  and  laws  of  the  United 

States.      But  no  law  shall  be  passed  interfering:  with  the 

^  **  Extent  of  leg- 

primary  disposal  of  the  soil;  no  tax  shall  be  imposed  *«ia^*ve power. 

upon  the  property  of  the  United  States ;  nor  shall  the 

lands  or  other  property  of  non-residents  be  taxed  higher 

than  the  lands  or  other  property  of  residents. 

Sec.  1852.     The  sessions  of  the  legislative  assemblies    Limit  of  time 
of  the  several  Territories  of  the  United  States  shall  be  **'28^^°"i878. 
limited  to  forty  days'  duration. 

Sec  1853.  The  members  of  each  branch  of  the  sev- 
eral territorial  legislatures  shall  receive  a  compensation 
of  six  dollars  per  day  during  the  sessions  herein  pro- 
vided for,  and  they  shall  receive  such  mileaere  as  now  of  membere. 

.,,,,„.,,_,  ,  **  33  Jan.,  1878. 

provided  by  law :  Provided,  That  the  president  of  the 
council  and  the  speaker  of  the  house  of  representatives 
shall  each  receive  a  compensation  of  ten  dollars  per  day. 
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unless  such  Territory  is,  and  has  been  for  the  period  of 
six  months,  his  permanent  domicile. 

Fourth.  No  person  belonging  the  Army  or  Navy 
shall  be  elected  to  or  hold  any  civil  office  or  appointment 
in  any  Territory. 

Sec.  1 86 1.  The  subordinate  officers  of  each  branch 
of  every  legislative  assembly  shall  consist  of  one  chief 
clerk,  who  shall  receive  a  compensation  of  eight  dollars 
per  day,  and  of  one  assistant  clerk,  one  enrolling  clerk. 

Subordinate  ...  - 

offlcen*  ot  legis- one  engrossmg  clerk,  one  sergeant-at-arms,  one  door- 
23J1U1.,  18T8.  keeper,  one  messenger,  and  one  watchman,  who  shall 
each  receive  a  compensation  of  five  dollars  per  day 
during  the  sessions,  and  no  charge  for  a  greater  number 
of  officers  and  attendants,  or  any  larger  per  diem,  shall 
be  allowed  or  paid  by  the  United  States  to  any  Ter- 
ritory. 

Sec.  1862.     Every  Territory  shall  have  the  right  to 

send  a  Delegate  to  the  House  of  Representatives  of  the 

United  States,  to  serve  during  each  Congress,  who  shall 

be  elected  by  the  voters  in  the  Territory  qualified  to  elect 

Delegate  to  members  of  the  legislative  assembly  thereof      The  per- 

1^°^**^*^*  son  having  the  greatest  number  of  votes  shall  be  de- 
clared by  the  governor  duly  elected,  and  a  certificate 
hall  be  given  accordingly.  Every  such  Delegate  shall 
have  a  seat  in  the  House  of  Representatives,  with  the 
right  of  debating,  but  not  of  voting. 

Sec  1863.  The  first  election  of  a  Delegate  in  any 
Territory  for  which  a  temporary  government  is  hereafter 
provided  by  Congress  shall  be  held  at  the  time  and 
places  and  in  the  manner  the  governor  of  such  Territory 

Time,  places.  ^  o  ./^ 

Sn  ti™*°°D  1    ^^y  direct,  after  at  least  sixty  days'  notice,  to  be  given 
^ibid  ^y  proclamation ;  but  at  all  subsequent  elections  therein, 

as  well  as  at  all  elections  for  a  Delegate  in  organized 
Territories,  such  time,  places,  and  manner  of  holding 
the  election  shall  be  prescribed  by  the  law  of  each  Terri- 
tory.    [See  §  25.] 

Sec.  1864.  The  supreme  court  of  every  Territory 
shall  consist  of  a  chief  justice  and  two  associate  justices, 


ALL  THE  TERRITORIES.  9 

any  two  of  whom  shall  constitute  a  quorum,  and  they      supreme 
shall  hold  their  offices  for  four  years,  and  until   their  JJ^^  °^  '^*'"^*- 
successors  are  appointed  and  qualified.    They  shall  hold    ^^'^ 
a  term  annually  at  tKe  seat  of  government  of  the  Terri- 
tory for  which  they  are  respectively  appointed. 

Sec.  1865.     Every   Territory   shall   be   divided    into 
three  judicial  districts ;  and  a  district  court  shall  be  held    jndidai   dip- 
in  each  district  of  the  Territory  by  one  of  the  justices  courts.* 
of  the  supreme  court,  at  such  time  and  place  as  may  be 
prescribed  by  law;   and  each  judge,  after  assignment^ 
shall  reside  in  the  district  to  which  he  is  assigned. 

Sec.  1866.    The  jurisdiction,  both  appellate  and  origi-    jnriadictionof 
nal,   of    the    courts   provided    for   in   section    nineteen  ^JbS,'  7  April, 
hundred  and  seven  and   nineteen   hundred   and  eight, 
shall  be  limited  by  law. 

Sec.  1867.     No  justices  of  the  peace  in  any  Territory 
shall  have  jurisdiction  of  any  case  in  which  the  title  to  justices  of  the 
land,  or  the   boundary   thereof,    in   anywise   comes    in     i^ii 
question. 

Sec.  1868.     The  supreme  court  and  the  district  courts,    chancery  and 

rr..  Ill  t  common   law 

respectively,  of  every  lerritory,  shall  possess  chancery  iuris  icUou. 
as  well  as  common  law  jurisdiction. 

Sec.  1869.     Writs  of  error,   bills   of  exception,   and 
appeals    shall   be   allowed,    in  all  cases,  from  the  final     Appellate  jur- 
decisions  of  the  district  courts  to  the  supreme  court  of  p^^^^g'^^un.  **"" 
all  the  Territories,  respectively,  under  such  regulation     ^^^^ 
as  may  be  prescribed  by  law ;  but  in  no  case  removed 
to  the  supreme  court  shall  trial  by  jury  be  allowed  in 
that  court. 

Sec.  1870.     The   supreme   court   of   each   Territory 

1     11  •        •  11  1  1     11    1      1  I    1  •  /v-  Clerk   of    bu- 

shall  appoint  its  own  clerk,  who  shall  hold  his  office  at  premeoourt. 

r     ,  r  1-11  Mont.  26  May, 

the  pleasure  of  the  court  for  which  he  is  appointed.  i864. 

Sec.  1 87 1.     Each  judge  of  the  supreme  court  of  the 
respective    Territories  shall  designate  and  appoint  one 
person  as  clerk  of  the  district  over  which  he  presides, 
where  one  is  not  already  appointed,  and  shall  designate  trict court 
and  retain  but  one  such  clerk  where  more  than  one  is 
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already  appointed,  and  only  such  district  clerk  shall  be 
entitled  to  a  compensation  from  the  United  States. 
cimnclrr**^BU      ^^^*  ^^7^-     Every   district   clerk   shall   be  also   the 
^*"bid?°  ^"^  register  in  chancery,  and  shall  reside  and  keep  his  office 
at  the  place  where  the  court  is  held. 

Sec.  1873.     Temporarily,  and  until  otherwise  provided 
by  law,  the  governor  of  every  Territory  which  may  be 
hereafter  established  shall  define,  by  proclamation,  the 
tricte;  how  de-  judicial  districts  of  such  Territory,  and  assign  the  judges 
Ibid.  appointed  for  such  Territory  to  the  several  districts  as 

well  as  fix  the  times  and  places  for  holding  courts  in  the 
respective  counties  or  sub-divisions  of  each  judicial  dis- 
trict. 

Sec.  1874.     The  judges  of  the  supreme  court  of  each 

Territory   are   authorized   to   hold    court   within   their 

respective  districts,  in  the  counties  wherein,  by  the  laws 

Judges  of  pa-  of  the  Territory,  courts  have  been  or  may  be  established, 

Eea?%e^°taiii  for  the  purpose  of  hearing  and  determining  all  matters 

ibkL  and  causes,  except  those  in  which  the  United  States  is  a 

party ;  but  the  expense  of  holding  such  courts  shall  be 

paid  by  the  Territory,  or  by  the  counties  in  which  the 

courts  are  held,  and  the  United  States  shall  in  no  case 

be  chargeable  therewith. 

Sec.  1875.     There  shall  be  appointed  in  each  Terri- 

tory  a  person  learned  in  the  law,  to  act  as  attorney    for 

"*Kid.  ^^^  United  States.     He  shall  continue  in  office  for  four 

years,  and  until  his  successor  is  appointed  and  qualified, 

unless  sooner  removed  by  the  President. 

Sec.  1876.     There  shall  be  appointed  a  marshal  for 
each  Territory.     He  shall  execute  all   process   issuing 
from  the  territorial  courts  when  exercising  their  jurisdic- 
tion as  circuit  and  district  courts  of  the  United  States. 
Ibid.  He  shall  have  the  power  and  perform  the  duties,  and  be 

subject  to  the  regulations  and  penalties,  imposed  by  law 
on  the  marshals  for  the  several  judicial  districts  of  the 
United  States.  He  shall  hold  his  office  for  four  years 
and  until  his  successor  is  appointed  and  qualified,  unless 
sooner  removed  by  the  President. 
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Sec.  1877.     The  governor,  secretary,  chief  justice,  and 
associate  justices,  attorney,  and  marshal  of  every  Terri-  of  tSwrno^Ac* 
tory  shall  be  nominated  and,  by  and  with  the  advice  and    ^°^^ 
consent  of  the  Senate,  appointed  by  the  President. 

Sec.  1878.  The  governor  and  secretary  for  each 
Territory  shall,  before  they  act  as  such,  respectively  take 
an  oath  before  the  district  judge,  or  some  justice  of  the 
peace  in  the  limits  of  the  Territory  for  which  they  are 
appointed,  duly  authorized  to  administer  oaths  by  the 
laws  in  force  therein,  or  before  the  Chief  Justice  or 
some  associate  justice  of  the  Supreme  Court  of  the 
United  States,  to  support  the  Constitution  of  the  United 
States  and  faithfully  to  discharge  the  duties  of  their 
respective  offices ;  and  such  oaths  shall  be  certified  by 
the  person  before  whom  the  same  are  taken ;  and  such  ho^?n2iSS*' 
certificates  shall  be  received  and  recorded  by  the  secre-  i^iiy,  tw«. 
tary  among  the  executive  proceedings;  and  the  chief 
justice  and  associate  justices,  and  all  other  civil  officers 
appointed  for  any  Territory,  before  they  act  as  such, 
shall  take  a  like  oath  before  the  governor  or  secretary, 
or  some  judge  or  justice  of  the  peace  of  the  Territory 
who  may  be  duly  commissioned  and  qualified,  and  such 
oath  shall  be  certified  and  transmitted  by  the  person 
taking  the  same  to  the  secretary,  to  be  by  him  recorded 
as  above  directed ;  but  after  the  first  qualification  of  the 
officers  herein  specified  in  the  case  of  a  new  Territory, 
as  well  as  in  all  organized  Territories,  the  like  oath  shall 
be  taken,  certified,  and  recorded  in  such  manner  and 
form  as  may  be  prescribed  by  the  law  of  each  Territory. 

Sec  1879.  The  annual  salary  of  the  chief  justice  and  saUrioBof 
associate  justices  of  all  the  Territories  now  organized  it  June.  isro. 
shall  be  three  thousand  dollars  each. 

Sec  1880.     The  salary  of  the  attorney  of  the  United    siJMy  erf  »t- 

torncy* 

States  for  each  Territory  shall  be  at  the  rate  of  two  hun-  ^^^  «•  May. 
dred  and  fifty  dollars  annually. 

Sec  1 88 1.     The  salary  of  the  marshal  of  the  United    8,j^^ot„y^^ 
States  for  each  Territory  shall  be  at  the  rate  of  two  *^^ 
hundred  dollars  a  year. 
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Sec.  1882.     The  salaries  provided  for  in  this  Title,  to 

be  paid  to  the  governor,  secretary,  chief  justices  and 

tob?pai^^&J*  associate  justices,  district  attorney,  and  marshal  of  the 

Ibid.  several  Territories,  shall  be  paid  quarter-yearly  at  the 

Treasury  of  the  United  States. 

Sec  1883.  The  fees  and  costs  to  be  allowed  to  the 
United  States  attorneys  and  marshals,  to  the  clerks  of 
Peesof  clerks,  the  Supreme  and  district  courts,  and  to  jurors,  witnesses, 
23  June,  1874.  commissioncrs,  and  printers,  in  the  Territories  of  the 
United  States  shall  be  the  same  for  similar  services  by 
such  persons  as  prescribed  in  chapter  sixteen,  Title  "The 
Judiciary,"  and  no  other  compensation  shall  be  taxed 
or  allowed. 

Sec  1884.     When  any  officer  of  a  Territory  is  absent 

therefrom,  and  from  the  duties  of  his  office,  no  salary 

i>e^"pS'd  "when  ^^^^^  ^e  paid  him  during  the  year  in  which  such  absence 

^^MOTit-^MMayi  o^curs,  unlcss  good  cause   therefor   be    shown   to   the 

^^^-  President,  who  shall  officially  certify  his  opinion  of  such 

cause  to  the  proper  accounting  officer  of  the  Treasury, 

to  be  filed  in  his  office. 

Sec  1885.  The  legislative  assembly  of  every  Terri- 
tory hereafter  organized  shall  hold  its  first  session  at 
such  time  and  place  in  the  Territory  as  the  governor 
thereof  shall  appoint  and  direct ;  and  at  the  first  .session 
of  the  legislative  assembly,  or  as  soon  thereafter  as  it 
Client*'  iS^^'  ^^y  ^^  deemed  expedient,  the  governor  and  legislative 
"7!)id.^'^'^*°^*  assembly  shall  proceed  to  locate  and  establish  the  seat 
of  government  for  the  Territory  at  such  place  as  they 
may  think  proper;  but  such  place  shall  thereafter  be 
subject  to  be  changed  by  the  governor  and  legislative 
assembly. 

Sec  1886.      All  accounts  for  disbursements,  in  the 

Territories  of  the  United  States,  of  money  appropriated 

Accounts  of  by  Cone:ress  for  the  support  of  government  therein,  shall 

the  Territories  •      ^ 

no  payments  be  Settled  and  adjusted  at   the   Treasury  Department; 
by  Congress,      and  no  act.  resolution,  or  order  of  the  legislature  of  any 

Mont  26  May,  ^  ,.  .  ,  ,.  /•     1  ,11, 

\Mi.  Territory,  directing  the  expenditure  of  the  sum,  shall  be 

deemed  a  sufficient  authority  for  such  disbursement,  but 
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sufficient  vouchers  and  proof  for  the  same  shall  be  re- 
quired by  the  accounting  officers  of  the  Treasury.  No 
payment  shall  be  made  or  allowed,  unless  the  Secretary 
of  the  Treasury  has  estimated  therefor  and  the  object 
been  approved  by  Congress.  No  session  of  the  legisla- 
ture of  a  Territory  shall  be  held  until  the  appropriation 
for  its  expenses  has  been  made. 

Sec.  1887.  Hereafter  no  expense  for  printing,  ex- 
ceeding four  thousand  dollars,  including  printincf  laws,     Limitation  on 

**  ^  '  &    r  o  »  expenses  of 

journals,    bills,   and   necessary   printing    of   the   same  ^'J^Ma^'igrg. 
nature,  shall  be  incurred  for  any  session  of  the  legisla-    ^'  •^^®*  ^^®' 
ture  of  any  of  the  Territories. 

Sec.  1888.     No  legislative   assembly  of  a   Territory    Limitation  on 

,     ,,     .  .  ,  ,      ,       expenHSB    of 

shall,  in  any  mstance  or  under  any  pretext,  exceed  the  legislature. 

.         ,,       ^  i      .  ,  Mont.2«May, 

amount  appropriated  by  Congress  for  its  annual  expenses.  i9«4. 

Sec.  1889.  The  legislative  assemblies  of  the  several 
Territories  shall  not  grant  private  charters  or  especial 
privileges,  but  they  may,  by  general  incorporation  acts, 
permit   persons   to   associate    themselves    together    as     Le^siaturee 

t^  '  o  not  to  grant  Hpe- 

bodies  corporate  for  mining,  manufacturing,  and  other  °*2 March^ser 
industrial  pursuits,  or  the  construction  or  operation  of    wJ^ne,  isra. 
railroads,  wagon  roads,  irrigating  ditches,  and  the  colon- 
ization and  improvement  of  lands  in  connection  there- 
with, or  for  colleges,  seminaries,  churches,  libraries,  or 
any  benevolent,  charitable  or  scientific  association. 

Sec.  1890.     No  corporation  or  association  for  religious 
or  charitable  purposes  shall  acquire  or  hold  real  estate 
in  any  Territory,  during  the  existence  of  the  Territorial 
government,   of   a   greater   value  than   fifty   thousand  rig™t*^"°?e°£ 
dollars;  and  all  real  estate  acquired  or  held  by  such  §0"^  toTuJ^id 
corporation   or    association   contrary   hereto    shall    be  '^MOTtfsI'May, 
forfeited  and  escheat  to  the  United  States ;    but  existing  ^^^ 
vested  rights  in  real  estate  shall  not  be  impaired  by  the 
provisions  of  this  section. 

.        .  Constltntlon 

Sec.  i8qi.     The   Constitution  and  all  laws   of   the  «wd  law^  of  the 

-^  United  States 

United  States  which  are  not  locally  inapplicable  shall  P'^ffr^T^! 

have  the  same  force  and  effect  within  all  the  organized  ^^^^  a^May. 

18M. 
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Territories,  and  in  every  Territory  hereafter  organized, 
as  elsewhere  within  the  United  States. 

Sec.  1892.  Any  penitentiary  which  has  been,  or  may 
hereafter  be,  erected  by  the  United  States  in  an  oreranized 
Territory  shall,  when  the  same  is  ready  for  the  reception 
WSirisrl!'  of  convicts,  be  placed  under  the  care  and  control  of  the 
marshal  of  the  United  States  for  the  Territory  or  district 
in  which  such  penitentiary  is  situated  ;  except  as  other- 
wise provided  in  the  case  of  the  penitentiaries  in  Mon- 
tana, Idaho,  Wyoming,  and  Colorado. 

Sec.  1893.     The   Attorney    General    of   the    United 

States  shall  prescribe  all  needful  rules  and  regulations 

.   for  the  e^overnment  of  such  penitentiary,  and  the  mar- 

RDlea  for  their  ^  ^  y 

government      shal  having  charffc  thereof  shall  cause  them  to  be  duly 

10  Jan ,  isn.  &  &  J^ 

and  faithfully  executed  and  obeyed,  and  the  reasonable 
compensation  of  the  marshal  and  of  his  deputies  for 
their  services  under  such  regulations  shall  be  fixed  by 
the  Attorney  General. 

Sec.  1894.     The  compensation,  as  well  as  the  expense 

incident  to  the  subsistence  and  employment  of  offenders 

against  the  laws  of  the  United  States,  who  have  been,  or 

may  hereafter  be,  sentenced  to  imprisonment  in  such 

marehai.  Ac,  penitentiary,  shall  be  chargeable  on,  and  payable  out  of. 

Of  Biibwetence,  the  fund  for  defraying  the  expenses  of  suits  in  which 

&c,ofotfendere  -^      o  i- 

ito'd.  the  United  States  are  concerned,  and  of  prosecutions  for 

offenses  committed  against  the  United  States ;  but  noth- 
ing herein  shall  be  construed  to  increase  the  maximum 
compensation  now  allowed  by  law  to  those  officers. 

Sec.  1895.  Any  person  convicted  by  a  court  of 
competent  jurisdiction  in  a  Territory,  for  a  violation  of 
the  laws  thereof,  and  sentenced  to  imprisonment,  may, 
at  the  cost  of  such  Territory,  on  such  terms  and  condi- 

Imprieonment  ..  ,  Mif  it  «  i.« 

in  penitenuariaa  tions  as  may  be  prescribed  by  such  rules  and  regulations, 
be  received,  subsisted,  and  employed  in  such  penitentiary 
during  the  term  of  his  imprisonment,  in  the  same  man- 
ner as  if  he  had  been  convicted  of  an  offense  against  the 
laws  of  the  United  States. 
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CHAPTER  TWO. 

OP  PBOVISIONS  OOirOEENING  PABTIOULAB  OEOANIZED 

TEEEITOBIES. 

Sections  Relating  to  the  Territory  of  Montana. 


Sec.  1903.  All  that  part  of  the  territory  of  the 
United  States  included  within  the  following  limits,  to 
wit :  Commencing  at  a  point  formed  by  the  intersection 
of  the  twenty-seventh  degree  of  longitude  west  from 
Washington  with  the  forty-fifth  degree  of  north  latitude; 
thence  due  west,  on  the  forty-fifth  degree  of  latitude,  to 
a  point  formed  by  its  intersection  with  the  thirty-fourth 
degree  of  longitude  west  from  Washington  ;  thence  due  Boundarien 
south,  along  the  thirty-fourth  degree  of  longitude,  to  a  ment^Sl?  Mmll 
point  formed  by  its  intersection  with  the  crest  of  the  "SsMay,  iw4. 
Rocky  Mountains ;  thence  following  the  crest  of  the 
Rocky  Mountains  northward  till  its  intersection  with 
the  Bitter  Root  Mountains ;  thence  northward,  along 
the  crest  of  the  Bitter  Root  Mountains,  to  its  intersec- 
tion with  the  thirty-ninth  degree  of  longitude  west  from 
Washington ;  thence  along  the  thirty-ninth  degree  of 
longitude  northward  to  the  boundary-line  of  the  British 
Possessions  ;  thence  eastward,  along  that  i>oundary-line 
to  the  twenty-seventh  degree  of  longitude  west  from 
Washington;  thence  southward,  along  the  twenty- 
seventh  degree  of  longitude,  to  the  place  of  beginning, 
is  created  into  a  temporary  government  by  the  name  of 
the  Territory  of  Montana. 

Sec.  1906.    The  Delegate  to  the  House  of  Reprcsen-  ^.Dei«ifate  to 
tath-es  from  each   of  the   Territories   of   Washington,  Montana  maat 

"  be  a  citizen  of 

Idaho,   and  Montana,  must  be  a  citizen  of  the  United  g^^***^*^ 

Ibldl 
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The  judicial      Sec.  IQ07.     The  judicial  power  in  New  Mexico,  Utah, 

power — how  ^    i  j  ^  »  » 

j^ted  in  Men- Washington,  Colorado,  Dakota,  Idaho,  Montana,  and 
Wyoming,  shall  be  vested  in  a  supreme  court,  district 
courts,  probate  courts,  and  in  justices  of  the  peace. 

Sec  1909.  Writs  of  error  and  appeals  from  the  final 
decisions  of  the  supreme  court  of  either  of  the  Terri- 
tories of  New  Mexico,  Utah,  Colorado,  Dakota,  Arizona, 
Idaho,  Montana,  and  Wyoming,  shall  be  allowed  to  the 
Supreme  Court  of  the  United  States,  in  the  same  manner 
and  under  the  same  regulations  as  from  the  circuit  courts 
Writs  of  error  of  the  United  States,  where  the  value  of  the  property  or 

to  United  states  '  r      r       / 

snpreme  Court,  the  amount  in  controversy,  to  be  ascertained  by  the  oath 
1^*-  of  either  party,  or  of  other  competent  witnesses,  exceeds 

one  thousand  dollars,  except  that  a  writ  of  error  or 
appeal  shall  be  allowed  to  the  Supreme  Court  of  the 
United  States  from  the  decision  of  the  supreme  courts 
created  by  this  Title,  or  of  any  judge  thereof,  or  of  the 
district  courts  created  by  this  Title,  or  of  any  judge 
thereof,  upon  writs  of  habeas  corpus  involving  the  ques- 
tion of  personal  freedom. 

Sec  1910.     Each  of  the  district  courts  in  the  Terri- 
tories mentioned  in  the  preceding  section  shall  have  and 
exercise  the  same  jurisdiction,  in  all  cases  arising  under 
the  Constitution  and  laws   of  the  United  States,  as  is 
Jurisdiction  vcsted  in  the  circuit  and  district  courts  of  the  United 
SLdl^^^on^m'i!  States ;  and  the  first  six  days  of  every  term  of  the  re- 
**rfei**^'  spective  district  courts,  or  so  much-  thereof  as  is  neces- 

sary, shall  be  appropriated  to  the  trial  of  causes  arising 
under  such  Constitution  and  laws;  but  writs  of  error 
and  appeals  in  all  such  cases  may  be  had  to  the  supreme 
court  of  each  Territory,  as  in  other  cases. 

Sec  19 14.  The  judges  of  the  supreme  courts  of  the 
Territories  of  Idaho  and  Montana,  or  a  majority  of 
them,  shall,  when  assembled  at  their  respective  seats  of 

Judges  of  su-  /«  1 

preme  court  in  government,  define  the  judicial  districts  of  each  of  such 
iudfciaidii?tric°8  Territories,  and  assign  the  judges  who  may  be  appointed 
*Mont  2  Mar  ^^^  ^^^^  ^^  ^\x^  Territories  to  the  several  districts ;  and 
^®*^  shall  also  fix  the  times  and  places  for  holding  court  in 
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the  several  counties  or  sub-divisions  in  each  of  such 
judicial  districts,  and  alter  the  times  and  places  of  hold- 
ing the  courts,  as  to  them  may  seem  proper  and 
convenient ;  but  not  less  than  two  terms  a  year  shall  be 
held  at  each  place  of  holding  court  in  the  Territory  of 
Montana. 

Sec.  1922.  The  councils  of  New  Mexico  and  Utah 
shall  each  consist  of  thirteen  members,  and  the  house  of 
representatives  of  twenty-six  members.  The  council  of 
Washington  Territory  shall  consist  of  nine  members, 
and  the  house  of  representatives  of  eighteen  members, 
which  may  be  increased  to  thirty.  The  councils  of 
Colorado  and  Dakota  shall  each  consist  of  nine  mem-    ^     ^       « 

Number  of 

bers,  which  may  be  increased  to  thirteen,  and  the  house  council  and 

'  '  '  nouM  of  repro- 

of representatives  of  thirteen  members,  which  may  be  S^hVcnttory!** 
increased  to  twenty-six.     The  council  of  Arizona  shall  jgJJ<>n*-««May, 
consist  of  nine  members,  and  the  house  of  representa-    "  ^^^  *®'®' 
tives  of  eighteen  members.     The  councils  of  Idaho  and 
Montana  shall  each  consist   of  seven  members,  which 
may  be  increased  to  thirteen,  and  the  house  of  represen- 
tatives of  thirteen  members,  which  may  be  increased  to 
twenty-six.     The  council  of  Wyoming  shall  consist  of 
nine  members,  which  may  be  increased  to  thirteen,  and 
the  house  of  representatives  of  thirteen  members,  which 
may  be  increased  to  twenty-seven. 

Sec  ,1923.  In  each  of  the  Territories  of  Washington,  Extrasew-ionB 
Idaho,  and  Montana,  the  governor  shall  have  power  to  iJli^ta^Mon- 
call  the  legislative  assembly  together  by  proclamation,  **SfentMMay, 
on  an  extraordinary  occasion,  at  any  time.  ^^*** 

Sec  1926.  Justices  of  the  peace,  in  the  Territories  juriodicunn 
of  New  Mexico,  Utah,  Washington,  Dakota,  Idaho,  peace  to*°New 
Montana,  and  Wyoming,  shall  not  have  jurisdiction  of  other^Territo- 

rice* 

any  matter  in  controversy  where  the  debt  or  sum  claimed    ibw. 
exceeds  one  hundred  dollars. 

Sec  1932.     The  probate  courts  of  the   Territory  of 
Montana,  in   their   respective   counties,   in   addition   to 
their  probate  jurisdiction,  are  authorized  to  hear  and  de- 
termine civil  causes  wherein  the  damage  or  debt  claimed 
3 
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T    .  ^. .«     does  not  exceed  five  hundred  dollars,  and  such  criminal 

J  n  ri  8  diction  ' 

oourto  in  Von!  ^^^^^  arising  under  the  laws  of  the  Territory  as  do  not 
**S March  1867  require  the  intervention  of  a  grand  jury  ;  but  they  shall 
not  have  jurisdiction  of  any  matter  in  controversy  when 
the  title  or  right  to  the  peaceable  possession  of  land 
may  be  in  dispute,  or  of  chancery  or  divorce  causes ; 
and  in  all  cases  an  appeal  may  be  taken  from  any  order, 
judgment,  or  decree  of  the  probate  courts  to  the  district 
court. 

Sec.  1935.     There   shall  be    appropriated,    annually, 
one  thousand  dollars,  to  be  expended  by  the  respective 

SSn'rerritories'  g^^^^'^^^^'s*  ^^   defray  the  contingent  expenses   of  New 
^^ont.25May,  Mcxico,  Utah,  Colorado,  Dakota,  Arizona,  Idaho,  Mon- 
tana, and  Wyoming,  including  the  salary  of  the  clerk  in 
the  executive  departments  of  those  Territories. 

Sec  1936.     The  care  and  custody  of  the  penitentiaries 

in   Montana,  Idaho,  Wyoming,  and  Colorado,  and  the 

D^ite°ntiarieH°n  pcrsonal  property  thereunto  belonging,  and  the  use  and 

Montana,  Idaho  . .         .1  r  .  rj.  I'-n'A* 

Ac,  tranrferred  occupation  thereof,  are   transferred   to  such  Territories, 
riea.  respectively,   until   otherwise  ordered  by   the  Attorney 

General ;  but  the  legal  title  to   such   penitentiaries  and 
the  property  shall  continue  to  vest  in  the  United  States. 
Sec  1937.     The  Territories  named  in  the  preceding 
section  shall  keep  and  maintain,    in   the   penitentiaries 
transferred  to  their  custody  and  control,  all  persons  con- 
maijatenMce  of  ^^^^^d  in  such  Territories  of  violations  of  the   laws   of 
paid^fJS^^^  *^    United    States,    and    sentenced    to   imprisonment 
*^iSd°°'^'        therefor,  and   all   persons  held   to   answer   for  alleged 
90  jnne,  1874.  violations  of  the  laws  of  the  United  States  in  such  Ter- 
ritories, at  the  rate  and  price,  to  be  paid  by  the  United 
States  out  of  the  judiciary  fund,  of  one  dollar  per  day 
for  each  person  so  imprisoned. 

Sec  1940.     There  shall  be  appropriated,  respectively, 

for  the  Territories  of  Washington,  Idaho,  and  Montana, 

annually,  a  sufficient  sum,  to  be  expended  by  the  secre- 

ESto"*"idah**"  ^^  ^^  Gsch  Territory  herein  named  upon  an  estimate 

Mont^MAi"  '  ^^  ^  made  by  the  Secretary  of  the  Treasury,  to  defray 

1864  the  expenses  of  the  legislative  assembly  and  other  inci- 


g  e  in 
Idaho  and  MOD- 
ma. 
Ibid.      • 
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dental  expenses.  The  governor  tind  secretary  of  each 
Territory  above  specified  shall,  in  the  disbursement  of 
all  moneys  intrusted  to  them,  be  governed  solely  by  the 
instructions  of  the  Secretary  of  the  Treasury,  and  shall, 
semi-annually,  account  to  such  Secretary  for  the  manner 
in  which  such  sums  of  money  have  been  expended. 

Sec.  1941.     No  payment  of  salary  shall  be  made  to   ^  No  payment 

^^'^  ^  J  -^  of    nalaries    in 

the   governor,   secretary,   chief  justice,    and    associate  ?'^%?'^^*^" 
justices  of  Washington,  Idaho,  and  Montana  Territories  5^^^^^^"  ^^^ 
until  such  officers  have  entered  upon  the  duties  of  their    ^^'^ 
respective  appointments. 

Sec.  1943.  The  members  of  the  legislative  assembly 
of  Idaho  and  Montana  Territories  shall  each  receive  four  Mileage  in 
dollars  for  every  twenty  miles'  travel  in  going  to  and  re-  tMa.' 
turning  from  the  sessions  of  their  respective  bodies, 
estimated  according  to  the  nearest  usually  traveled 
route. 

Sec.  1945.    The  seat  of  government,  when  once  fixed 
by  the  governor  and  legislative  assembly   of  Idaho  and    seat  of  rov- 

•■»  1  1     ti  «  .1  ernment;     how 

Montana,  respectively,  shall  not  be  at  any  time  changed  changt^  to  ida^ 
except   by  an  act  of  such  assembly  for  each   Territory,  ^na.^ 
respectively,  duly  passed  and  approved,  after  due  notice, 
at  the  first  general  election  thereafter,  by  a  majority  of 
the  legal  votes  cast  on  that  question. 

Sec  1946.  Sections  numbered  sixteen  and  thirty-six, 
in  each  township  of  the  Territories  of  New  Mexico,  in  ^^tSn  'feri- 
Utah,  Colorado,  Dakota,  Arizona,  Idaho,  Montana,  and  "wd. 
Wyoming  shall  be  reserved  for  the  purpose  of  being  ap- 
plied to  schools  in  the  several  Territories  herein  named, 
and  in  the  States  and  Territories  hereafter  to  be  erected 
out  of  the  same. 

Sec.  195 1.    AH  officers  to  be  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate, 
for  the  Territories  of  Washington,  Idaho,  and  Montana, 
who,   by  virtue  of  the  provisions  of  any  law  now   exist-    ^jj^^^^j^^  ^. 
ing,or  which  may  be  enacted  by  Congress,  are  required  ^^^^"^  ys^o^ 
to  give  security  for  moneys   that   may   be   intrusted   to  g»d^^jjjgj^ 
them  for  disbursement,  shall  give  such  security  at  such    i^**^ 


to 
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time  and  in  such  manner  as  the  Secretary  of  the  Treasury 
may  prescribe. 


SESSION  LAWS  OF  CONGRESS 

BELATIUG  TO  QOVERKMEITT  IS  MOITTAirA. 
Enacted  subsequent  to  the  Revision. 


Forty-Third  Congress.    Session  I.    Chapter  8o. — An  act  concerning 
the  practice  in  territorial  courts,  and  appeals  therefrom. 

Whereas,  by  the  Organic  Acts  establishing  several  of 
the  Territories  of  the  United  States,  it  is  provided  that 
certain  courts  thereof  shall  have  common  law  and  chan- 
cery jurisdiction,  and  doubts  having  been  entertained 
Preamble.  whether  Said  jurisdictions  must  be  exercised  separately, 
or  whether  they  may  be  exercised  together  in  the  same 
proceeding,  and  whether  the  codes  and  rules  of  practice 
adopted  in  said  Territories  which  have  authorized  a 
mingling  of  said  jurisdictions  in  the  same  proceeding,  or 
a  uniform  course  of  proceeding  in  all  cases  legal  and 
equitable,  are  repugnant  to  the  said  organic  acts  respect- 
ively: Therefore, 

Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress 
assembled,  That  it  shall  not  be  necessary  in  any  of  the 
courts  of  the  several  Territories  of  the  United  States  to 
exercise  separately  the  common-law  and  chancery  juris- 
dictions vested  in  said  courts ;  and  that  the  several  codes 
Common  law  and  rulcs  of  practice  adopted  in  said  Territories  respec- 

and    cbaocery  ir  sr  r 

jurisdiction  ^of  tivcly,  in  SO  far  as  they  authorize  a  mingling  of  said 

court*.  jurisdictions  or  a  uniform  course  of  proceeding  in    all 

cases,  whether  legal  or  equitable,  be  confirmed ;  and  that 

all  proceedings  heretofore  had  or  taken  in  said  courts  in 

conformity  with  said  respective  codes  and  rules  of  prac- 
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tice,  SO  far  as  relates  to  the  form  and  mode  of  proceeding, 
be,  and  the  same  are  hereby,  validated  and  confirmed : 
Provided,  That  no  party  has  been  or  shall  be  deprived  of 
the  right  of  trial  by  jury  in  cases  cognizable  at  common 
law. 

Sec.  2.     That  the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States  over  the  judgments  and  de-  jadicSon*©? ^su- 
crees  of  said  territorial  courts  in  cases  of  trial  by  jury  ^^ffe^^ ^totes' 
shall  be  exercised  by  writ  of  error,  and  ifi  all  other  cases  ^^"^  exercteed. 
by  appeal  according  to  such  rules  and  regulations  as  to 
form  and   modes   of   proceeding  as  the  said  Supreme 
Court    have    prescribed    or   may   hereafter    prescribe: 
Provided^   That   on   appeal,  instead  of  the   evidence  at    Proceedings 
large,  a  statement  of  the  facts  of  the  case  in  the  nature  *^*'*^***' 
of  a  special  verdict,  and  also  the  rulings  of  the  court  on 
the  admission  or  rejection  of  evidence  when  excepted  to, 
shall  be  made  and  certified  by  the  court  below,  and 
transmitted  to  the  Supreme  Court,  together  with  the 
transcript  of  the  proceedings  and  judgment  or  decree; 
but  no  appellate  proceedings  in  said  Supreme  Court, 
heretofore  taken   upon  any  such  judgment  or  decree, 
shall  be  invalidated  by  reason  of  being   instituted   by 
writ  of  error  or  by  appeal :    And  provided  further.  That 
the  appellate  may  make  any  order  in  any  case  heretofore    ^**^^'*^ 
appealed,  which  may  be  necessary  to  save  the  rights  of 
the  parties ;  and  that  this  act  shall  not  apply  to  cases 
now  pending  in  the  Supreme  Court  of  the  United  States 
where  the  record  has  already  been  filed. 

Approved  April  7,  1874. 


Ibid.  Chap.  332. — An  act  to  amend  the  act  entitled  "an  act  transferring 
the  control  of  certain  territonal  penitentiaries  to  the  several  Teritories 
in  which  the  same  are  located,"  Jipproved  January  twenty-fourth,  eighteen 
hundred  and  seventy-three. 

Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives   of  the    United    States    of  America    in    Congress 
Assembled,  That  the  act  entitled  "An  act  transferring  the  in  Montan^J 
control  of  certain  territorial  penitentiaries  to  the  several  oming  Tenivw^ 
Territories  in  which  the  same  are   located"   approved 
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January  twenty-fourth,  eighteen  hundred  and  seventy- 
three,  be,  and  the  same  is  hereby,  amended  by  striking 
out  the  words  Montana,  Idaho,  and  Wyoming,  wherever 
the  same  occur  in  said  act,  and  the  said  act  shall  here-  * 
after  have  no  applicability  to  the  Territories  of  Montana, 
Idaho,  and  Wyoming. 

Sec.  2.     That  the  penitentiaries  in  the  Territories  of 
Montana,  Idaho  and  Wyoming,  shall  continue  under  the 
care  and  conttrol  of  the  marshal  of  the  United  States  for 
To  continue  Said  Territories,  under  and  pursuant  to  the  provisions  of 
Un^S^^suteg  the   act  entitled  "An  act  in  relation  to  certain  territorial 
marehais.  penitentiaries,"  approved   January  tenth,   eighteen   hun- 

dred and  seventy-one ;  which  said  last  mentioned  act  is 
hereby  revived  and  reenacted  so  far  as  the  same  applies 
to  the  Territories  of  Montana,  Idaho,  and  Wyoming. 
Approved  June  20,  1874. 

Forty-third  Congress.     Session  II,  Chapter  114.    An  act  to  protect 
all  citizens  in  their  civil  and  legal  rights. 

Whereas,  it  is  essential  to  just  government  we  recog- 
nize the  equality  of  all  men  before  the  law,  and  hold 
that  it  is  the  duty  of  government  in  its  dealings  with  the 
people  to  mete  out  equal  and  exact  justice  to  all,  of 
whatever  nativity,  race,  color,  or  persuasion,  religious  or 
political ;  and  it  being  the  appropriate  object  of  legisla- 
tion to  enact  great  fundamental  principles  into  law ; 
Therefore, 

Be  it  enacted  by  the  Senate  and  House  of  Rcpresenta-- 
tives  of  tlie  United  States  of  America  in  Congress  assem- 
bled, That  all  persons  within  the  jurisdiction  of  the 
United  States  shall  be  entitled  to  the  full  and  equal 
mc5?t°5f  iTna^  enjoyment  of  the  accommodations,  advantages,  facilities, 
anc«J  thcateesi  and  privileges  of  inns,  public  conveyances  on  land  or 
water,  theatres  and  other  places  of  public  amusement ; 
subject  only  to  the  conditions  and  limitations  established 
by  law,  and  applicable  alike  to  citizens  of  every  race  and 
color,  regardless  of  any  previous  condition  of  servitude. 

Sec.     2.     That  any  person  who  shall  violate  the  fore- 
going section  by  denying  to  any  citizen,  except  for  rea- 


GOVERNMENT  IN  MONTANA.  .  23 

sons  by  law  applicable  to  citizens  of  every  race  and  color,    Forfeit  to  per- 
and  regardless  of  any  previous  condition  of  servitude,  the  ^y  denTai  of 

^  '   *^  *  equal  enjojmexit 

full  enjoyment  of  any  of  the  accommodations,  advan-  ^  *°^  Pe- 
lages, facilities,  or  privileges  in  said  section  enumerated, 
or  by  aiding  pr  inciting  such  denial,  shall,  for  every  such 
offense,  forfeit  and  pay  the  sum  of  five  hundred  dollars 
to  the  person  aggrieved  thereby,  to  be  recovered  in  an     panishment 
action  of  debt,  with  full  costs;  and  shall  also,  for  every  '°^^®°y^°K*«- 
such  offense,  be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  fined  not  less  than  five 
hundred  nor  more  than  one  thousand  dollars,  or  shall  be 
imprisoned  not  less  than'thirty  days  nor  more  than  one 
year:     Provided^  That  all  persons  may  elect  to  sue  for  remedies. **" 
the  penalty  aforesaid  or  to  proceed  under  their  rights  at 
common  law  and  by  State  statutes ;  and  having  so  elected 
to  proceed  in  the  one  mode  or  the  other,  their  right  to 
proceed  in  the  other  jurisdiction  shall  be  barred.     But 
this  proviso  shall  not  apply  to  criminal  proceedings,  either 
under  this  act  or  the  criminal  law   of  any   State :     And 
provided  further^  That  a  judgment  for  the  penalty  in  favor  covfriel  ^'  '^ 
of  the  party  aggrieved,  or  a  judgment  upon  an  indict- 
ment, shall  be  a  bar  to  either  prosecution  respectively. 

Sec  3.  That  the  district  and  circuit  courts  of  the 
United  States  shall  have,  exclusively  of  the  courts  of  the  of  courta  under 
several  States,  cognizance  of  all  crimes  and  offenses 
against,  and  violations  of,  the  provisions  of  this  act ;  and 
actions  for  the  penalty  given  by  the  preceding  section 
may  be  prosecuted  in  the  territorial,  district,  or  circuit 
courts  of  the  United  States  wherever  the  defendant  may 
be  found,  without  regard  to  the  other  party  ;  and  the 
district  attorneys,  marshals  and  deputy  marshals  of  the 
United  States,  and  commissioners  appointed  by  the  cir- 
cuit and  territorial  courts  of  the  United  States,  with 
powers  of  arresting  and  imprisoning  or  bailing  offenders  Duty  of  du- 
against  the  laws  of  the  United  States,  are  hereby  specially  marphaip,  a^n^ 

,        .       ,  ,  ...       ..^  ,.  commlwiionerB. 

authorized  and  required  to  institute  proceedings  against  onder  thia  acL 
every  person  who  shall  violate  the  provisions  of  this  act, 
and  cause  him  to  be  arrested  and  imprisoned  or  bailed, 
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as  the  case  may  be,  for  trial  before  such  court  of  the 
United  States,  or  territorial  court,  as  by  law  has  cogni- 
zance of  the  offence,  except  in  respect  of  the  right  of 
action  accruing  to  the  person  aggrieved ;  and  such  dis- 
trict attorneys  shall  cause  such  proceedings  tp  be  prose- 
Right  ot  civu  cuted  to  their  termination  as  in   other   cases  :   Praindedy 

■ction    not   af> 

lected.  That  nothing  contained  in  this  section  shall  be  construed 

to  deny  or  defeat  any  right  of  civil   action   accruing   to 
any  person,  whether  by  reason  of  this  act  or  otherwise ; 
p»iiare(rfdi8-  ^^^  ^'^X  district  attorney  who  shall  willfully  fail  to  insti- 
proBecStir*^  *°  tute  and  prosecute  the  proceedings  herein  required,  shall, 
for  every  such  offense,  forfeit  and  ^ay   the   sum   of  five 
hundred   dollars  to  the  person  aggrieved  thereby,  to   be 
recovered  by  an  action  of  debt,  with  full  costs,  and  shall, 
on  conviction  thereof,  be   deemed   guilty   of  a   misde- 
meanor, and  be  fined  not  less   than  one   thousand   nor 
more  than  five  thousand  dollars :   And  provided  further^ 
That  a  judgment  for  the  penalty  in  favor   of  the  party- 
Effect  of  iide-  ^iggrieved   against  any  such  district  attorney,  or  a  judg- 
Ss^trict  attor^  ment  upon    an    indictment    against   any   such   district 
°®y-  attorney,  shall  be  a  bar  to  either  prosecution  respectively. 

KxciuBion      Sec.  4.     That  no  citizen  possessing  all  other  qualifica- 
jnrwf.**'^**"*  tions  which  are  or  may  be  prescribed  by  law  shall  be 
disqualified  for  service  as  grand  or  petit  juror  in  any 
court  of  the  United  States,  or  of  any  State,  on  account 
of  race,  color,  or  previous  condition  of  servitude ;  and 
any  officer  or  other  person  charged  with  any  duty  in  the 
selection  or  summoning  of  jurors  who  shall  exclude  or 
excluding,  Ac.    fail  to  summon  any  citizen  for  the  cause  aforesaid  shall, 
on  conviction  thereof,  be  deemed*  guilty  of  a  misde- 
meanor, and  be  fined  not  more  than  five  thousand  dollars. 
Sec.  5.     That  all  cases  arising  under  the  provisions  of 
this  act  in  the  courts  of  the  United  States  shall  be  re- 
Review  in  sn- viewable  by  the  Supreme  Court  of  the  United  States 
preme  Court,     ^j^hout  regard  to  the  sum  in  controversy,   under  the 
same  provisions  and  regulations  as  are  now  provided  by- 
law for  the  review  of  other  causes  in  said  court. 
Approved  March  i,  1875. 
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Forty-fourth  Congress.    Session  I.    Chap.  88.  Ex-    salaries  otter- 

ritorial  ofllcens 

TRACT.    *     *     *     *     And  hereafter  payment  of  salaries  ^i»en  to  com- 

menoe. 

of  all  officers  of  the  Territories   of  the   United   States 

appointed  by  the  President  shall  commence  only  when 

the  person  appointed  to  any  such  office  shall  take  the 

proper  oath,  and  shall  enter   upon  the  duties   of  such 

office  in  such  Territory ;  and  said  oath  shall  hereafter  be  admlnSteredf^ 

administered  in  the  Territory   in   which   such   office   is    ^  ^*'*  ^^^ 

held. 

Ibid.    Chap.  287.    Extract.    Territory  of  Montana : 
*****     Provided,  That  the   next  lecfislative  le^siature. 

«  «        t     It  ,  r  ..     «  16  Aug.,  1876. 

assembly  shall  convene  at  the  seat  of  government  of  the 
Territory  on  the  second  Monday  of  January,  eighteen 
hundred  and  seventy-seven,  and  biennially  thereafter. 

Forty-fourth  Congress.    Session  IL    Chap.    107. 
Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,     Desert  lands 
That  it  shall  be  lawful  for  any  citizen  of  the  United  Slid!'^  p^'" 
States,  or  any  person  of  requisite  age  "who  may  be  en- 
titled to  become  a  citizen,  and  who  has  filed  his  declara-    Deciaratioii. 
tion  to  become  such"  and  upon  payment  of  twenty-five 
cents  per  acre — ^to  file  a  declaration  under  oath  with  the 
register  and  receiver  of  the  land  district  in  which  any    g  March,  isn. 
desert  land  is  situated,  that  he  intends  to  reclaim  a  tract 
of  desert  land  not  exceeding  one  section,  by  conducting 
water  upon  the  same,  within  the  period  of  three  years 
thereafter,  Provided  however  that  the  right  to  the  use  of 
water  by  the  person  so  conducting  the  same,  on  or  to  watJ.  *  ***  °*^ 
any  tract  of  desert  land  of  six  hundred  and  forty  acres 
shall  depend  upon  bona  fide  prior  appropriation :  And 
such  right  shall  not  exceed  the  amount  of  water  actually 
appropriated,  and  necessarily  used  for  the  purpose  of  ir- 
rigation and  reclamation :  And  all  surplus  water  over  and 
above  such  actual  appropriation  and  use,  together  with 
the  water  of  all  lakes,  rivers,  and  other  sources  of  water 
supply  upon  the  public  lands  and  not  navigable,  shall  re-    water  on  pnb- 

main  and  be  held  free  for  the  appropriation  and  use  of  ^^^  ^  ^ 
4 
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the  public  for  irrigation,  mining  and  manufacturing  pur- 
poses subject  to  existing  rights.     Said  declaration  shall 

dwimtionf  ^  describe  particularly  said  section  of  land  if  surveyed,  and, 
if  unsurveyed,  shall  describe  the  same  as  nearly  as  pos- 
sible without  a  survey.  At  any  time  within  the  period 
of  three  years  after  filing  said  declaration,  upon  making 
satisfactory  proof  to  the  register  and  receiver  of  the  rec- 

tiu^^****"  ^  lamation  of  said  tract  of  land  in  the  manner  aforesaid, 
and  upon  the  payment  to  the  receiver  of  the  additional 
sum  of  one  dollar  per  acre  for  a  tract  of  land  not  exceed- 
ing six  hundred  and  forty  acres  to  any  one  person,  a 
patent  for  the  same  shall  be  issued  to  him.     Provided^ 

Limit  to  gaaoh  *■ 

tityof  landpur-  that  no  pcrson  shall  be  permitted  to  enter  more  than  one 
tract  of  land,  and  not  to  exceed  six  hundred  and  forty 
acres,  which  shall  be  in  compact  form. 

Sec.  2.  That  all  lands  exclusive  of  timber  lands  and 
mineral  lands  which  will  not,  without  irrigation,  produce 
some  agricultural  crop,  shall  be  deemed  desert  lands, 

de^^r  ^"^^  within  the  meaning  of  this  act,  which  fact  shall  be  ascer- 
tained by  proof  of  two  or  more  credible  witnesses  under 
oath,  whose  affidavits  shall  be  filed  in  the  land  office  in 
which  said  tract  of  land  may  be  situated. 

Sec.  3.     This  act  shall  only  apply  to  and  take  effect 

in    the   States    of  California,  Oregon  and  Nevada,  and 

Locaiitien  In  ^^  Territories  of  Washington,  Idaho,  Montana,  Utah, 

which  act  to  ap-  Wyoming,  Arizona,  New  Mexico,  and  Dakota,  and  the 
determination  of  what  may  be  considered  desert  land 
shall  be  subject  to  the  decision  and  regulation  of  the 
Commissioner  of  the  General  Land  Office. 

Forty-fifth  Congress.  Session  II.  Chap.  37.  Be 
it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled^  That 
in  the  trial  of  all  indictments,  informations,  complaints, 

Accneed  per-  •  x-  » 

"**i6  iici*?Sra  ^^^  other  proceedings  against  persons  charged  with  the 
commission  of  crimes,  offences,  and  misdemeanors,  in 
the  United  States  courts,  territorial  courts,  and  courts- 
martial,  and  courts  of  inquiry,  in  any  State  or  Territory, 
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including  the  District  of  Columbia,  the  person  so 
charged  shall,  at  his  own  request  but  not  otherwise,  be  a 
competent  witness.  And  his  failure  to  make  such  re- 
quest shall  not  create  any  presumption  against  him. 

Ibid.  Chap.  76.  Extract.  *****  ^f^^ 
provided  further^  That  where  wood  and  timber  lands  in 
the  Territories  of  the  United  States  are  not  surveyed 
and  offered  for  sale  in  proper  sub-divisions,  convenient 
of  access,  no  money  herein  appropriated  shall  be  used  to  wood  cut  on 
collect  any  charge  for  wood  or  timber  cut  on  the  public  so  Apni,  jstb, 
lands  in  the  Territories  of  the  United  States  for  the  use 
of  actual  settlers  in  the  Territories,  and  not  for  export 
from  the  Territories  of  the  United  States,  where  the 
timber  grew :  And  provided  further^  That  if  any  timber 
cut  on  the  public  lands  shall  be  exported  from  the  Ter- 
ritories of  the  United  States,  it  shall  be  liable  to  seizure 
by  the  United  States  authority  wherever  found. 

Ibid.     Chap.  150.     Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  all  citizens   of  the  United 
States  and  other  persons,  bona  fide  residents  of  the  State 
of  Colorado,  or  Nevada,  or  either  of  the  Territories   of    ^,,^1,^,  ^„^ 
New  Mexico,  Arizona,  Utah,  Wyoming,  Dakota,  Idaho,  ^^'^'■^•J^ 
or  Montana,  and  all  other  mineral  districts  of  the  United  ^^J^^""  p"'" 
States,  shall  be,  and  are  hereby,  authorized  and  permitted    ■•^">«'  ^®™- 
to  fell  and  remove,  for  building,  agricultural,  mining,   or 
other  domestic  purposes,   any  timber   or  other  trees 
growing  or  being  on  the  public  lands,  said  lands  being 
mineral,  and  not  subject  to  entry  under  existing  laws  of 
the  United  States,  except  for  mineral  entry,  in  either  of 
said  States,  Territories,  or  districts  of  which  such  citi- 
zens or  persons  may  be  at  the  time  bona-fide  residents, 
subject  to  such  rules  and  regulations  as  the  Secretary  of 
the  Interior  may  prescribe  for  the  protection  of  the  tim-   * 
ber  and  of  the  undergrowth  growing  upon  such  lands, 
and  for  other  purposes :  Provided,  The  provisions  of  this    pw^im. 
act  shall  not  extend  to  railroad  corporations. 
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Sec.  2.    That  it  shall  be  the  duty  of  the  register  and 

the  receiver  of  any  local  land  office  in  whose  district 

any  mineral  land  may  be  situated  to  ascertain  from  time 

to  time  whether  any  timber  is  being  cut  or  used  upon 

foi^'jfatSrl  any  such  lands,  except  for  the  purposes  authorized  by 

ized  parporoe.    ^j^j^  ^^^^  within  their  respective  land  districts ;  and,  if  so, 

they  shall  immediately  notify  the  Commissioner  of  the 
General  Land  Office  of  that  fact ;  and  all  necessary  ex- 
penses incurred  in  making  such  proper  examinations 
shall  be  paid  and  allowed  such  register  and  receiver  in 
making  up  their  next  quarterly  accounts. 

Sec.  3.  Any  person  or  persons  who  shall  violate  the 
provisions  of  this  act,  or  any  rules  and  regulations  in 
Penalty.  pursuance  thereof  made  by  the  Secretary  of  the  Interior, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction,  shall  be  fined  in  any  sum  not  exceeding  five 
hundred  dollars,  and  to  which  may  be  added  imprison- 
ment for  any  term  not  exceeding  six  months. 

Ibid.  Chap.  168.  Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  the  words  "the  legislative 
assemblies  of  the  several  Territories  shall  not  grant 
private  charters  or  especial  privileges  "  in  section  eighteen 
hundred  and  eighty-nine  of  the  Revised  Statutes  of  the 
United  States  shall  not  be  construed  as  prohibiting  the 
legislative  assemblies  of  the  several  Territories  of  the 
United  States  from  creating  towns,  cities,  or  other  muni- 
cipal corporations,  and  providing  for  the  government  of 
Mnnidpaicor-  the  Same,  and  conferring  upon  them  the  corporate  oowers 

poFEtions  in  t     .     t  * 

Territories.       and  privileges,  necessary  to  their  local  administration,  by 

8  Jiinei  18T8.  ' 

g  Sec.  is8».  R.  either  general  or  special  acts;  and  that  all  general  and 
construed.  '  special  acts  of  such  legislative  assemblies  heretofore 
passed  creating  and  providing  for  the  government  of 
towns,  cities,  or  other  municipal  corporations,  and  con- 
ferring such  rights,  powers  and  privileges  upon  the  same, 
as  were  necessary  to  their  local  administration,  be,  and 
the  same  are  hereby,  ratified  and  confirmed  and  declared 
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to  be  valid,  any  law  to  the  contrary  notwithstanding, 
subject,  however,  to  amendment  or  repeal  hereafter  by 
such  territorial  assemblies.  But  nothing  herein  shall 
have  the  effect  to  create  any  private  right,  except  that  of 
holding  and  executing  municipal  offices  or  to  divest  any 
such  right,  or  to  make  valid  or  invalid  any  contract  or 
obligation  heretofore  made  by  or  on  behalf  of  any  such 
town,  city,  or  other  municipal  corporation,  or  to  author- 
ize any  such  corporation  to  incur  hereafter  any  debt  or  debJ.^'* 
obligation  other  than  such  as  shall  be  necessary  to  the 
administration  of  its  internal  affairs. 


Contracts. 


Nnmber. 


Ibid.  Chap.  329.  Extract.  *******  ^^^^^^^^  ^^^ 
That  from  and  after  the  adjournment  of  the  next  Jj^'tSuvS^'m 
session  of  the  several  territorial  legislatures  the  '^wjnneTisTs. 
council  of  each  of  the  Territories  of  the  United  States 
shall  not  exceed  twelve  members,  and  the  house  of  rep- 
resentatives of  each  shall  not  exceed  twenty-four  mem- 
bers, and  the  members  of  each  branch  of  the  said  several 
legislatures  shall  receive  a  compensation  of  four  dollars  compenBation. 
per  day  each  during  the  sessions  provided  by  law,  and 
shall  receive  such  mileage  as  the  law  provides ;  and  the 
president  of  the  council  and  the  speaker  of  the  house  of 
representatives  shall  each  receive  six  dollars  per  day  for 
the  same  time.  And  tHe  several  legislatures  at  their 
next  sessions  are  directed  to  divide  their  respective  Ter- 
ritories into  as  many  council  and  representative  districts 
as  they  desire,  which  districts  shall  be  as  nearly  equal  as 
practicable,  taking  into  consideration  population,  except 
"  Indians  not  taxed :"  Provided^  The  number  of  council 
districts  shall  not  exceed  twelve,  and  the  representative 
districts  shall  not  exceed  twenty-four  in  any  one  of  said 
Territories,  and  all  parts  of  sections  eighteen  hundred 
and  forty-seven,  eighteen  hundred  and  forty-nine,  eighteen 
hundred  and  fifty-three,  and  nineteen  hundred  and 
twenty-two  of  the  Revised  Statutes  of  the  United  States 
in  conflict  with  the  provisions  herein  are  repealed. 

That  the  subordinate  officers  of  each  branch  of  said 


Districts. 
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offlcenofieg-  territorial  legislatures  shall  consist  of  one  chief  clerk, 
^*  saTnrieB.        ^ho  shall  rcccive  a  compensation  of  six  dollars  per  day ; 
one  enrolling  and  engrossing  clerk,  at  five  dollars  per 
day;   sergeant-at-arms  and  doorkeeper,  at  five  dollars 
per  day ;  one  messenger  and  watchman,  at  four  dollars 
per  day  each ;  and  one  chaplain,  at  one  dollar  and  fifty 
cents  per  day.     Said  sums  shall  be  paid  only  during  the 
sessions  of  said  legislatures ;  and  no  greater  number  of 
officers  or  charges  per  diem  shall  be  paid  or  allowed  by 
the  United  States  to  any  Territory.    And  section  eighteen 
hundred  and  sixty-one  of  the  Revised  Statutes  is  hereby 
repealed,  and  this  substituted  in  lieu  thereof:  Provided^ 
Secretary's  That  for  the  performance  of  all  official  duties  imposed 
'««•  by  the  territorial  legislatures,  and  not  provided  for  in 

the  organic  act,  the  secretaries  of  tht  Territories  respect- 
ively shall  be  allowed  such  fees  as  may  be  fixed  by  the 
territorial  legislatures.  And  in  no  case  shall  the  expen- 
Printing.  diture  for  public  printing  in  any  of  the  Territories  exceed 
the  sum  of  two  thousand  five  hundred  dollars  for  any 
one  year. 

Ibid.     Chap.  362.      Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United  States  of  Ametica 
Utah  A  North-  ^^  Congrcss  assembled.  That  the  right  of  way  through 
comj^yV^*^  the  public  lands  of  the  United  States  and  other  privileges 
so  Jane,  1878  heretofore   granted  by  law  to  the  Utah   Northern   Rail- 
road Company  are  hereby  modified  and  regranted  so  as 
to  enable  the  Utah  and  Northern  Railway  Company  and 
Rieht  of  way  its  assigns  to  build  their  road  by  the  way  of  Marsh 
"  Valley,  Portrieuf  .River  and  Snake  River  Valley,  instead 

of  by  the  way  of  Soda  Springs  and  Snake  River  Valley 
as  originally  granted. 

Sec.  2.     And  said  Company  is  hereby  made  a  railway 

ratioinn  uuh"  Corporation  in  the  Territories  of  Utah,  Idaho,  and  Mon- 

uSl!°'*°'^^°"'  tana,  under  the  same  conditions  and  limitations  and  with 

the  same  rights  and   privileges   that   it   now   has   and 

enjoys  under  it  sarticles  of  incorporation.  Provided,  That 

said  corporation  shall  at  all  times  hereafler  be  subject  to 
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all  the  laws  and  regulations  in  relation  to  railroads  of 
the  United  States  or  of  any  territory  or  state  through 
which  it  may  pass.  And  suits  against  said  corporation 
may  be  instituted  in  the  courts  of  said  Territories  or 
either  of  them  having  jurisdiction  by  the  laws  of  such 
Territory. 

Sec.  3.     Congress   may  at  any  time  add  to,   alter,     Amflndments. 
amend  or  repeal  this  act. 


LAWS  OF  MONTANA. 


ENAOTED  BT  TEE  ELEVENTH  LEOISLATITE  ASSEMBLY 


ASSESSORS — DEPUTIES. 
AN  ACT  authorizing  assessors  to  appoint  a  deputy. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

.  Section  i.  That  the  several  assessors  and  ex-officio 
assessors  of  the  several  counties  may,  by  and  with  the 
consent  and  approval  of  the  board  of  county  commis- 
oneSepoST^*  sioners,  appoint  one  deputy,  who  shall  be  sworn  and 
give  a  bond  the  same  as  the  principal  himself,  and  such 
deputy  may  do  and  perform,  under  the  direction  of  said 
county  commissioners,  any  and  all  official  acts  and  duties 
that  the  assessor  is  now  required  by  law  to  do  and  per- 
form. 

Approved  February  20,  1879. 


ASSESSORS — FEES.  . 
AN  ACT  to  establish  and  regulate  the  fees  of  assessors. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

Section  i.     That  the  assessors  of  each  county  shall  be 

entitled  to  receive  from  their  respective  counties,  as  fees, 

Boraflked."  ~  a  percentage  of  the  assessed  valuation  returned  by  them 

(subject  to  all  reductions  made  by  the  board  of  equal- 
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ization)  of  not  less  than  one-half  of  one  mill  on  the 
dollar,  nor  more  than  one  mill  on  the  dollar,  as  the 
board  of  county  commissioners  may  deem  just:  Pro- 
videdy  That  nothing  in  this  act  shall  be  construed  to  ^^'^^'^ 
apply  to  those  counties  where  the  sheriffs  are  ex-officio 
assessors  thereof 

Sec.  2.  It  shall  be  the  duty  of  assessors  to  enter  upon 
all  assessment  lists  returned  by  them  the  special  poor 
tax  now  required  by  law,  and  they  shall  be  entitled  to 
receive  thereon  the  same  compensation  allowed  them  ^  special  poor 
for  the  assessment  of  property  in  their  county ;  but,  for 
the  collection  of  the  special  poor  tax,  of  persons  whp 
pay  no  property  tax,  they  shall  be  entitled  to  receive 
twenty  per  cent,  thereof. 

Approved  February  21,  1879. 


tax. 


BISON. 

AN  ACT  to  protect  bison  in  certain  counties  in  Montana  Territory. 

Be  it  encLcted  by  the  Legislative  Assembly  of  the    Territory 
of  Montana. 

Section  i.     That  any  person  who  shall  wilfully  shoot, 
or  otherwise  kill,  for  the  period  of  ten  years  from  and 
after  the  passage  of  this  act,  any  buffalo  or  bison  within 
the   counties  of  Madison,  Jefferson,   Deer  Lodge  and    Kiiiingofbnf- 
Lewis  and  Clarke,  Montana  Territory,  shall  be  fined  not  in  l^^rSta  ?JS?. 
less  than  one  hundred  dollars,  nor  more  than  two  hun-  ^**' 
dred  dollars ;  or  imprisoned  in  the  county  jail  not  less 
than   two  months  and   not  more  than  six  months,  or^ 
both  such  fine  and  imprisonment,  at  the  discretion   of 
the  court. 

Sec.  2.     That  the  possession  of  the  green  hides,  or 

the  dead  bodies,  or  any  part  thereof,  of  any  buffalo  or 

bison,  by  any  person  or  persons,  within  the  the  limits  of    pruna  facie 

said  counties,  shall  be  taken  as  prima  facie  evidence  that  ®^^®°^ 

such  person  or  persons  are  guilty  of  killing  the  same. 
5 
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Sec.  3.     Any  person  informing  on  any  person  violat- 
ing the  provisions  of  section  one  of  this  act  shall,  upon 
ward"'"**'" ""  ^^^  conviction  of  such  person,  be  entitled  to  one-fourth 
of  the  fine  collected. 

Sec.  4.     It  is  hereby  made  the  duty  of  the  judges  of 

the  district  courts  held  in  the  respective  counties  of  Deer 

Lodge,   Jefferson,  and   Lewis  and  Clarke,  to   give    in 

^^harge  to  jur-  ^^j^^^j-g^  ^q  ^j^g  grand  juries  of  said  counties  the  provisions 

of  this  act. 

Sec.  5.     This  act  shall  take   effect  and   be   in   force 
from  and  after  its  approval. 

Approved  February  21,  1879. 


BOUNTY. 
AN  ACT  prescribing  a  bounty  for  the  destruction  of  certain  animals. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

Section  i.  From  and  after  the  passage  of  this  act, 
the  county  commissioners  may,  when  they  deem  it 
advisable  for  the  best  interest  of  their  respective  coun- 
ties, offer  a  bounty  to  be  paid  as  hereinafter  provided  : 
The  sum  of  five  dollars  for  each  bear,  and  three  dollars 
for  each  mountain  lion  or  panther  slain  or  killed  in  said 
county :  Proinded,  That  any  person  killing,  or  causing  to 
wnSg^^beanJ  have  been  killed,  any  one  of  the  above  named  animals, 
uSTpanthera""'  shall,  within  thirty  days  from  date  of  killing  said  animal 
or  animals,  exhibit  the  entire  scalp  or  scalps,  consisting 
of  the  skin  from  the  forehead,  embracing  the  ears  of 
each  animal,  to  any  probate  judge  or  acting  justice  of 
the  peace  within  the  county  in  which  the  said  animal  or 
animals  were  killed,  and  shall  file  his  affidavit  with  the 
said  officer  setting  forth  that  the  animal  or  animals  from 
which  the  scalps  were  taken  was  killed  within  the 
bounds  of  the  county  in  which  the  application  for  bounty 
is  claimed.      The  said  probate  judge  or  justice  of  the 
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peace,  as  the  case  may  be,  shall  examine  minutely  each 
scalp  presented,  in  order  to  prevent  fraud  or  counterfeit; 
and  should  said  officer,  after  careful  examination,  find 
the  said  scalp  or  scalps  to  be  genuine,  he  shall  mark 
each  scalp  by  punching  a  hole  one-half  of  an  inch  in 
diameter  in  each  ear  and  furnish  the  party'  presenting 
the  said  scalp  or  scalps  with  a  certificate  of  the  number, 
and  species,  of  the  animals  fi-om  which  they  were  taken ; 
and  he  shall  receive  for  his  services  from  the  party  re- 
ceiving the  certificate  the  sum  of  fifty  cents  for  each  bear  Ftesofonicer. 
scalp,  and  the  sum  of  twenty-five  cents  for  each  moun- 
tain lion  or  panther  scalp. 

Sec.  2.  It  shall  be  the  duty  of  the  board  of  county 
commissions  to  take  up  all  certificates  presented,  that 
have  been  issued  under  the  provisions  of  section  one  of 
this  act,  and  shall  give  the  person  presenting  the  certifi-  bounSS.*"*  ^ 
cate  an  order  on  the  county  treasurer  for  the  amount  as 
specified  in  section  one  of  this  act  The  party  present- 
ing the  certificate  shall  receipt  upon  the  back  of  the 
certificate  the  full  amount  for  which  the  order  was  given. 

Sec.  3.    The  counties  of  Choteau  and  Custer  are  ex-    ooanues  ex- 
cepted  from  the  operation  of  this  act.  **** 

Approved  February  19,  1879. 


BUTCHERS  TO  RECORD  BRANDS. 
AN  ACT  to  compel  butchers  to  record  brands. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

Section  i.  From  and  after  the  passage  of  this  act,  it 
shall  be  the  duty  of  all  butchers  slaughtering  cattle  in 
this  Territory  to  keep  a  true  and  correct  record  of  all 
marks  and  brands  of  all  cattle  slaughtered  by  them,  re-    „ 

«»  '  '  To  record  the 

cording  also  the  name  or  names  of  persons  from  whom  brands  of  aii 

^  '^  cattle  itUnghter- 

the  said  cattle  were  bought,  together  with  their  resi-  ed. 
dence  and  date  of  purchase  and  delivery  of  said  cattle. 


reco 
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The  said  record  shall  be  kept  in  a  suitable  book,  in  the 
said  butcher's  place  of  business,  subject  at  all  times  to 
the  inspection  of  the  public. 

Sec.  2.  It  shall  be  the  duty  of  all  butchers  keeping  a 
To  make  oath  record  as  provided  in  section  one  of  this  act  to  make,  or 
caused  to  be  made,  on  or  before  the  first  day  of  each 
month,  two  exact  and  correct  copies  of  the  said  record, 
as  kept  by  him  or  them,  and  shall  be  and  appear  before 
the  nearest  acting  justice  of  the  peace  or  probate  judge, 
as  the  case  may  be,  within  the  county  in  which  said 
butcher  carries  on  and  conducts  his  business,  and  shall 
make  affidavit  to  the  correctness  of  the  said  record,  one 
copy  or  which  shall  be  placed  on  file  in  the  office  of  the 
DiBjoBition  of  j^garest  justice  of  the  peace,  and  the  other  copy  shall  be 
sent  by  said  butcher  to  the  county  clerk  in  said  county 
and  placed  on  file  by  the  said  clerk,  and  [be]  subject,  as 
other  papers  in  his  office,  to  the  inspection  of  the  public. 

Sec.  3.  Any  person  who  shall  violate  any  of  the  pro- 
visions of  this  act,  or  shall  fail,  neglect,  or  refuse  to 
comply  with  the  requirements  thereof,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof,  in  a 
court  of  competent  jurisdiction,  shall  be  punished  by 
fine  [of]  not  less  than  one  hundred  dollars  and  not  ex- 
Yioiation!"^^  ^""^  ceeding  five  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  not  less  than  three  months,  and  not  exceeding 
six  months,  at  the  discretion  of  the  court.  All  money 
collected  by  virtue  of  the  provisions  of  this  act  shall  be 
paid  into  the  general  fund  of  the  county  for  the  benefit 
of  the  public  schools  in  said  county. 

Approved  February  20,  1879. 
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CANADIAN  AND  ENGLISH  MONEY. 

AN  ACT  concerning  the  circulation  of  Canadian  money  in  the  Territory 

of  Montana. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

Section  i.  That  the  provisions  of  section  i8i  of  an 
act  entitled,  "An  Act  concerning  crimes  and  punish- 
ments," approved  January  1 2th,  1872,  shall  not  be  inter-  cLtdxl^^lnd 
preted  to  include  the  passing  of  money  which  has  been  i^iJSd  "**'^^ 
heretofore,  or  that  shall  hereafter  be,  put  in  circulation 
by  authority  of  the  Dominion  of  Canada  or  by  authority 
of  the  Kingdom  of  Great  Britain. 

Approved  January  27,  1879. 


CLERKS  OF  DISTRICT  COURTS. 

AN  ACT  to  provide  compensation  for  the  clerks  of  the  district  courts. 

Be  it  enacted  by  the  Legislative  Asssembly  of  the  Territory 
of  Montana : 

Section  i.  That  the  clerks  of  the  several  judicial 
districts  of  this  Territory  shall,  for  each  of  said  districts, 
be  entitled  to  receive  for  their  compensation  for  all  ser- 
vices required  of  them  by  law  as  such,  a  salary  of 
sixteen  hundred  and  fifty  dollars,  payable  quarterly  out 
of  the  contingent  fund  of  the  county  in  which  the  United 
States  district  courts  are  held,  to  wit :  The  counties  of 
Deer  Lodge,  Madison,  and  Lewis  and  Clarke,  by  war-  cierto. 
rants  drawn  on  said  fund  and  payable  in  their  usual 
course  as  other  warrants  thereon  are  paid,  and  which 
salary  shall  be  in  full  compensation  for  all  such  services 
as  such  clerks  of  said  courts  in  said  counties,  and  for  all 
services  in  all  civil  and  criminal  causes,  or  in  which  any 
individual,  county,  or  the  Territory,  or  any  officer  there- 
of, may  be  a  party,  or  in  any  way  interested  or  liable  for 
costs. 
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Sec.  2.  When  such  clerks  may  have  a  deputy  in  any 
other  counties  hereinafter  named  such  deputies  shall  be 
entitled  to  receive,  for  their  compensation  for  their  ser- 
vices as  deputy  clerks  of  said  courts  in  said  counties, 
the  following  salaries,  to-wit :  In  the  county  of  Missoula 
five  hundred  dollars  ;  in  the  county  of  Beaverhead,  five 
hundred  dollars ;  in  the  county  of  Jefferson,  three  hun- 
dred and  fifty  dollars ;  in  the  county  of  Gallatin,  five 
hundred  dollars ;  in  the  county  of  Custer,  five  hundred 
dollars ;  in  the  county  of  Meagher,  two  hundred  and 
fifty  dollars ;  and  the  county  of  Choteau,  when  courts 
are  held  therein,  three  hundred  and  fifty  dollars,  to  be 
paid  quarterly  by  warrants,  drawn  on  the  contingent 
fund  of  said  counties,  and  paid  as  other  warrants  thereon, 

Of  d  atiM  except  in  the  county  of  Missoula,  [where]  such  warrants 
shall  be  drawn  on  the  current  expense  fund ;  and  such 
salary  shall  be  for  the  use  and  benefit  of  such  deputies. 
And  where  such  clerks  shall  have  no  deputy  residing  in 
any  of  said  counties  last  named,  such  salary  shall  not 
be  paid ;  and  nothing  in  this  act  shall  be  so  construed 
as  to  authorize  any  compensation  for  any  deputy  in  said 
counties  of  Deer  Lodge,  Madison,  or  Lewis  and  Clarke. 
And  it  is  provided  that  said  salaries  shall  be  in  full  pay- 
ment for  all  services  as  clerks  in  said  counties  in  all  civil 
and  criminal  causes,  or  in  which  any  individual,  county, 
or  the  Territory  or  officer  thereof,  shall  be  a  party  or  in 
any  way  liable  for  costs. 

Sec.  3.  In  addition  to  the  salary  of  said  clerks  and 
deputies  in  the  foregoing  sections  they  shall  be  entitled 
to  receive :    For  taking   despositions,   per  folio,   fifteen 

Fees  auowed.  cents ;  for  taking  acknowledgments  to  conveyance,  one 
dollar ;  for  taking,  filing,  and  recording  declaration  of 
intention  to  become  a  citizen,  two  dollars ;  for  final 
naturalization  papers,  three  dollars ;  for  making  transcript 
on  appeal,  where  they  exceed  seventy-five  folios,  ten 
cents  per  folio  for  all  in  excess  of  seventy-five  folios. 

Sec.  4.  That  the  fees  and  salaries  in  this  act  provided 
shall  be  all  the  compensation  by  law  allowed  such  clerks 
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and  deputies  for  all  services  which  they  are  required  [to], 

or  by  law  can,  perform  as  such  clerks ;   and  any  such 

clerk,  or  deputy,  who  shall  receive  any  fee,  or  reward,  or 

salary  not  specifically  herein  provided  for,  shall  be  liable 

to  the  county,  Territory,  or  person  paying  the  same  for 

ten  times  the  sum  so  paid  to  such  clerk  or  deputy,  to  be  neneation  pro^ 

recovered  by  civil  action,  and  shall  be  found  [deemed] 

guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be 

fined  in  any  sum  of  not  less  than  one  hundred  nor  more 

than  five  hundred,  dollars  and  shall  be  imprisoned  in 

the  county  jail  for  a  term  of  not  less  than  thirty  nor 

more  than  ninety  days. 

Sec.  5.  That  upon  the  commencement  of  any  civil 
action  in  the  district  court,  a  plaintiff,  not  prosecuting  in 
forma  pauperis,  shall  deposit  with  the  clerk  of  the  court, 
or  his  deputy,  the  sum  of  seven  dollars  and  fifty  cents, 
and  take  his  receipt  therefor,  which  he  shall  file  with  the 
transcript  [treasurer]  of  the  county  in  which  such  com- 
plaint is  filed,  and  before  the  rendition  of  final  judgment 
in  the  action  in  his,  or  their,  favor,  such  plaintiff,  or 
plaintiffs,  shall  so  deposit  the  further  sum  of  two  dollars 
and  fifty  cents,  and  take  and  file  the  receipt  therefor  as 
aforesaid ;  and  the  defendant,  or  defendants,  upon  enter- 
ing his,  or  their,  appearance  in  such  action,  unless  de-  (^uir^S^pialS^ 
fending  in  fanna  pauperis,  shall  pay  the  sum  of  two  ant  in  cwu  ac- 
dollars  and  fifty  cents  to  the  said  clerk,  and  take  and  file 
the  receipt  therefor  as  aforesaid ;  and  before  judgment 
shall  be  rendered  therein  in  favor  of  the  defendants,  he, 
or  they,  shall  further  pay  the  sum  of  seven  dollars  and 
fifty  cents  to  such  clerk,  and  take  and  file  the  said  receipt 
as  aforesaid ;  and  no  party  not  having  paid  the  said  several 
sums  as  required  shall  be  permitted,  after  such  failure, 
to  file  further  papers,  or  require  the  issuance  of  any 
process,  until  such  payment  has  been  made ;  but  such 
prepayment  shall  not  be  required  of  any  oflRcer  prose- 
cuting for  the  people  of  the  Territory,  or  any  munici- 
pality thereof  The  moneys  so  paid  to  the  said  clerks 
or  their  deputies  shall  be  forthwith  paid  into  the  county 
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treasury  to  the  credit  of  the  contingent  fund  thereof; 
except  that,  in  the  county  of  Missoula,  it  shall  be  credited 
to  the  current  expense  fund. 

Sec.  6.  Such  sums  so  paid  by  said  parties  to  such 
actions  shall  be  taxed  and  recovered  as  other  costs  in  the 
action. 

Sec.  7.     That  all  acts  and  parts  of  acts  heretofore 

Actu  repealed,  p^gsed  relating  to  the  fees  and  compensation  of  clerks  of 

said  district  courts  be,  and  the  same  are  hereby,  repealed. 

Sec.  8.     This  act  shall  take  effect  on  the  first  day  of 
March,  1879. 

Approved  February  21,  1879. 


COMPENSATION    LIMITED. 
AN  ACT  limiting  compensation  in  certain  cases. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

Section  i.     No  Territorial  officer  shall  be  entitled  to 

have  or  receive  any  salary  whatever  until  the  Legislative 

When  not  Council  shall  have  advised  and  consented  to  his  appoint- 

^^'  ment,  if  said  officer  be  appointed  to  fill  a  vacancy  which 

existed   at   the   close  of  a  session  of  the   Legislative 

Council. 

[The  foregoing  act  having  been  presented  to  the  Governor  of  the  Terri- 
tory of  Montana  for  his  approval,  was,  on  February  20th,  1879,  returned 
by  the  Governor  to  the  House  of  Representatives,  in  which  it  originated, 
without  his  approval  and  with  his  objections  thereto.  The  objections  were 
entered  at  large  upon  the  journal  of  the  House,  the  vote  by  which  the  bill 
was  passed  was  reconsidered,  and,  on  the  question  being  put,  '*Shall  this 
bill  pass,  the  objections  of  the  Governor  to  the  contrary  notwithstanding?** 
it  was  passed  by  a  two-thirds  vote  of  the  House.  The  bill  was  then  sent 
to  the  Council,  together  with  the  objections  of  the  Governor.  The  vote  by 
which  the  bill  was  passed  was  then  immediately  reconsidered,  and  upon 
the  question,  '*Shall  this  bill  pass,  the  objections  of  the  Governor  to  the 
contrary  notwithstanding?"  it  was  passed  by  a  two-thirds  vote  of  the 
Council.] 
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CONSOLIDATION  OF  OFFICES. 

AN  ACT  to  consolidate  the  county  offices  of   Beaverhead  and  Custer 

counties. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Section  i.  The  sheriffs  of  the  counties  of  Beaverhead 
and  Custer  shall  be  ex-officio  the  assessors  of  said  coun-  flcioaflseroon. " 
ties,  and  shall  perform  the  duties  now  required  by  law  to 
be  performed  by  assessors,  and  shall,  before  proceeding 
to  assess  any  property,  take  and  subscribe  the  oath  of 
office  now  required  to  be  taken  by  assessors ;  and  in 
addition  to  his  fees  as  sheriff  shall  be  entitled  to  receive 
not  less  than  one-half  {%)  and  no  more  than  three- 
fourths  (^)  of  one  mill  on  the  assessed  value  of  all  |J^******°*^ 
property  returned  by  him,  subject  to  all  deductions  made 
by  the  board  of  equalization. 

Sec.  2.  That  the  probate  judges  of  the  said  counties 
shall,  by  virtue  of  their  said  offices,  be  ex-officio  county 
clerk  and  recorder,  and,  in  addition  to  the  duties  of  said 
office  of  probate  judge,  shall  perform  the  duties  of  county 
clerk  and  recorder  as  prescribed  by  law ;  and  shall,  in 
addition  to  their  fees  as  probate  judge,  receive  the  same 
fees  as  are  by  law  allowed  to  said  clerks  and  recorders  ex-offlciocieSk. 
for  the  services  as  such  clerks  and  recorders ;  and  before 
entering  upon  the  discharge  of  their  duties  they  shall, 
in  addition  to  their  bonds  as  probate  judge,  execute  the 
same  bond  as  is  now  required  by  law  of  said  clerk  and 
recorder,  and  take  the  same  oath  of  office  as  is  now  re- 
quired by  such  clerk  and  recorder :  Provided,  That  no 
compensation  shall  be  allowed  the  probate  judge  except 
the  said  fees  now  prescribed  by  law  for  the  performance 
of  the  duties  of  probate  judge  and  clerk  and  recorder. 

Sec.  3.     The  county  treasurers  of  said  counties  shall 
be  ex-officio  superintendents  of  common  schools  of  said    Treaaurer  ex- 

,     ,     ,,  r  1-       J      •  r  t  officio    Buperin- 

counties,  and  shall  perform  the  duties  of  such   superin-  tandent. 
tendents  without  other  compensation  than  that  allowed 
by  law  to  county  treasurers. 

6 


e 
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Sec.  4.     The  refusal  of  any  officer  to  act  as  assessor, 

or  as  county  clerk  and  recorder,  or  as  superintendent  of 

vaSte  o«cl!**^*  common  schools,  shall   vacate  the  office  of  sheriff,   or 

probate  judge,  or   treasurer,  so  refusing  to  act,  which 

shall  be  filled  as  in  other  cases  of  vacancy. 

Sec.  5.  At  the  next  general  election  to  be  holden  in 
said  counties,  there  shall  be  elected  a  sheriff  who  shall 
be  ex-officio  assessor,  a  probate  judge  who  shall  be  ex- 
mectioiL  officio  county  clerk  and  recorder,  and  a  treasurer  who 
shall  be  ex-officio  superintendent  of  common  schools  of 
said  coun*ies,  respectively,  who  shall  enter  upon  the 
duties  of  their  respective  offices  as  provided  for  in  this 
act  at  the  time,  or  times,  now  prescribed  by  law. 

Sec.  6.  This  act  shall  not  effect  the  tenure  of  office 
of  any  officer  now  holding  the  office  of  county  assessor, 
county  clerk  and  recorder,  or  superintendent  of  schools. 
When  to  take  or  with  the  discharge  of  their  several  duties ;  but  they 
may  proceed  in  the  discharge  of  their  duties  and  hold 
their  said  offices  to  the  close  of  the  terms  for  which  they 
have  been  elected  or  appointed.  Otherwise  this  act 
shall  take  effect  from  and  after  its  passage. 

Approved  February  5,  1879. 


CORPORATIONS. 
AN  ACT  concerning  corporations. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

Section  i.  The  trustees  of  every  corporation  hereto- 
fore, or  hereafter,  organized  under  the  laws  of  this  Ter- 
ritory providing  for  the  formation  of  corporations  for  the 
conduct  of  any  business  for  pecuniary  profit,  shall  be 
electing tniirtMs  chosen  at  one  time,  and  on  a  general  ticket.  At  such 
election  for  trustees,  each  stockholder  shall  have  as  many- 
votes  as  the  number  of  shares  of  stock  held  by  him  mul- 
tiplied by  the  number  of  trustees  to  be  chosen,  and  may 
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cast  alt  his  votes  for  one  candidate,  or  distribute  them  as 
he  may  see  fit,  and  the  persons  having  the  greatest  num- 
ber of  votes  shall  be  trustees;  and  section  five,  of  chapter 
XVIII,  of  "An  Act  revising,  re-enacting  and  codifying 
the  general  and  permanent  laws  of  Montana  Territory," 
approved  January  I2th,  1872,  is  hereby  amended  ac- 
cordingly. 

Approved  February  21,  1879. 


CORRECTING  REFERENCES. 

AN  ACT  to  correct  errors  in  references  to  sections  of  the  code  of  civil 

procedure. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

Section  I.     That  the  following  errors  in  referring  to 
sections  in  "An  Act  to  provide  a  code  of  civil  procedure 
in  the  Territory  of  Montana,"  approved  February  i6th^  cJrectoi*"^"* 
1877,  ^^  amended  and  corrected  as  follows : 

In  section  163  of  said  act,  strike  out  the  figures  "126" 
and  insert  in  lieu  thereof  the  figures  168.  In  section  181 
of  said  act,  strike  out  the  figures  "137**  and  insert  in  lieu 
thereof  the  figures  179.  In  section  184  of  said  act^ 
strike  out  the  figures  "155"  and  insert  in  lieu  thereof  the 
figures  182. 

Approved  February  19,  1879. 


CRIMES  AND  PUNISHMENTS, 

AN  ACT  to  amend  an  act  concerning  crimes  and  punishments  in  Mon- 
tana Territory. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

Section  i.     If  ^x\y  prr«j/in  or  persons,  shall  .steal,  or, 
with  intent  to  .^tcri),   «?h;il)  take,  carry,  drive,  lead,   or 


44  GENERAL  LAWS  OF  MONTANA. 

« 

entice  away  any  mare,  gelding,  stallion,  colt,  foal  or 
fiUey,  mule  or  ass,  ox,  cow,  bull,  stag,  heifer,  steer  or 
calf,  being  the  property  of  another,  of  whatever  value, 
maJa.^^*  ^  "^"  he  or  they  shall  be  deemed  guilty  of  grand  larceny,  and 
being  thereof  convicted,  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  dollars,  nor  more  than  five 
hundred  dollars,  and  be  imprisoned  not  less  than  one 
year  nor  more  than  fourteen  years,  in  the  Territorial 
prison,  and  shall  be  liable  to  the  person,  or  persons, 
whose  property  is  so  stolen,  for  the  said  property,  or  the 
value  thereof,  and  any  expenses  by  him,  or  them,  in- 
curred in  endeavoring  to  make  reclamation  thereof 

Sec.  2.  Any  person  or  persons,  who  shall  buy  any 
mare,  gelding,  stallion,  colt,  foal  or  filley,  mule  or  ass, 
ox,  cow,  bull,  stag,  heifer,  steer  or  calf,  that  shall  have 
been  stolen,  knowing  the  same  to  have  been  stolen,  or 
any  person,  or  persons,  who  shall  conceal  or  receive, 
any  mare,  gelding,  stallion,  colt,  foal  or  filley,  mule  or 
ass,  ox,  cow,  bull,  stag,  heifer,  steer  or  calf,  knowing  the 
Purchase  or  same  to  have  been  stolen,  with  intent  thereby  to  defraud 

concealment  of  «     n 

stolen  animaJa,  the  owner  I  or  if  any  person  shall  conceal  any  horse-  or 

or  aiding  thief.  »  •    x-  j 

cattle-thief,  knowing  him  to  be  such,  with  intent  to  pre- 
vent his  detection  or  arrest,  every  person  so  offending 
shall  be  deemed  guilty  of  concealing  a  felony,  and  being 
thereof  convicted,  shall  be  punished  by  a  fine  of  not  less 
than  fifty  nor  more  than  three  hundred  dollars,  and  be 
imprisoned  not  less  than  one  year  nor  more  than  five 
years  in  the  Territorial  prison. 

Sec.  3.  That  so  much  of  section  72  and  section  73 
of  an  act  defining  crimes  and  providing  penalties  there- 
for, approved  January  12th,  1872,  as  applies  to  the  prop- 
erty in  this  act  mentioned,  shall,  as  to  all  offenses  here- 
after committed,  be,  and  the  same  is  hereby,  repealed. 

Approved  February  19,  1879. 


ActA  repealed. 
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DISEASED   ANIMALS. 
AN  ACT  concerning  diseased  animals. 

Be  it  enacted  by  the  Legislative  Assembly  of  tite  Territory 
of  Montana  : 

Section  i.  That  the  owner  or  owners  of,  or  the  person 
or  persons  in  charge  of,  any  sheep  in  the  Territory  of 
Montana,  or  which  may  hereafter  be  brought  or  raised 
within  the  Territory,  which  are  now,  or  shall  hereafter 
be,  affected  with  the  scab,  or  any  infectious  or  contagious 
disease,  shall  keep  the  said  sheep  securely  within  some 
inclosure,  or  shall  herd  them  at  a  distance  of  not  less 
than  six  miles  from  all  farms,  corrals,  sheds,  or  other 
established  headquarters,  where  sheep  are  kept  or  are 
being  herded:     Provided,  That  any  person  or  persons     Prwcribing 

°  ,  '     *  *  ranee  of  dleeat*- 

owning  sheep  affected  with  the  scab,  or  any  infectious  or  «d  •heep. 
contagious  disease,  who  have,  prior  to  the  passage  of 
this  act,  established  headquarters,  shall  be  allowed  to 
range  such  sheep  upon  the  public  domain  within  six 
miles  in  any  direction  of  such  established  headquarters : 
Provided,  They  be  not  allowed  to  range  within  three 
miles  of  any  other  headquarters,  unless  the  other  head- 
quarters be  less  than  six  miles  distant,  in  which  case  such 
sheep  shall  not  be  herded  nearer  to  the  other  headquar- 
ters than  a  distance  equal  to  one-half  the  distance  between 
the  two  headquarters. 

Sec.  2.  It  shall  be  unlawful  for  any  person  or  persons 
owning  sheep  affected  with  the  scab,  or  any  infectious  or 
contagious  disease,  to  drive,  or  permit  the  same  to  be 
driven,  upon  any  public  highway,  or  within  the  distance 
of  one  mile  of  any  such  highway,  or  within  six  miles  of  ^^^^^  ^^^y 
any  farm,  corral,  shed,  or  other  established  headquarters,  J^*^  °°^  ^® 
where  sheep  are  kept  or  are  being  herded. 

Sec.  3.     It  shall  be  unlawful,  after  March   ist,  A.  D. 
1 88 1,  for  any  owner  or  owners  of  sheep  affected  with 
the  scab,  or  any  contagious  or  infectious  disease,  to  drive,     Leeiening 
or  cause  to  be  driven,  or  permit  such  sheep  to  range  a  '■°*®* 
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greater  distance  than  two  miles  from  his,  or  their,  head- 
quarters. 

Sec.  4.  Any  person  owning  sheep,  or  any  one  in  his 
employ,  shall  have  the  right  to  examine  any  band  of 
sheep  that  shall  be  driven  within  six  miles  of  his  head- 
ined?^^^""'  quarters,  and  any  person  or  persons  in  charge  of  such 
sheep  shall  stop  [them]  and  allow  them  to  be  examined, 
and  shall  render  the  necessary  assistance  in  catching  and 
examining  them.  If  the  person  so  in  charge  of  such 
sheep  refuse  to  render  the  assistance  as  above  required, 
he  shall  be  punished  as  is  provided  for  a  violation  of 
the  provisions  of  section  two  of  this  act. 

Sec.  5.     Any  person  who  shall  carry,  or  drive,  or 
cause  to  be  carried  or  driven,  one  or  more  sheep  affected 
with  the  scab,  or  any  infectious  or  contagious  disease, 
into  a  herd  of  sheep  belonging  to  another  person,  or 
Conveying  shall  Carry,  or  caused  to  be  carried,  the  "parasite"  which 
dineoM.  causes  such  scabj'or  disease,  and  place  it  where  another 

person  is  corraling  or  herding  sheep,  so  that  such  sheep 
may  become  affected  thereby,  shall  be  adjudged  guilty 
of  a  felony,  and,  upon  conviction  thereof,  shall  be  con- 
fined in  the  Territorial  prison  not  less  than  five  years  nor 
more  than  ten  years,  and  be  fined  in  any  sum  not  less 
than  one  thousand  dollars. 

Sec.  6.     Any  person  who  shall  be  convicted  of  the 
violation  of  the  provisions  of  either  sections  one,  two,  or 
PenaitieB.       three  of  this  act,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  punished  by  a  fine  of  not  less  than 
three  hundred  nor  more  than  six  hundred  dollars. 

Sec.  7.  Any  person  violating  any  of  the  provisions 
of  this  act  shall  be  liable  in  damages  to  any  person  or 
persons  injured  thereby,  directly,  or  indirectly,  to  be  re- 
covered in  a  civil  action  in  any  court  of  competent 
jurisdiction. 

Sec.  8.     One-half  of  the  fine  imposed  in  any  action 
prosecuted  under  the  provisions  of  this  act  shall  be  paid 
dispoeed  of.       to  the  owner  of  the  sheep  who  shall  have,  either  person- 
ally or  by  his  employe,  prosecuted  the  action  by  infonn- 
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ing  upon  the  defendant  in  said  action,  and  the  other  part 
thereof  shall  be  paid  into  the  county  treasury  for  the 
benefit  of  the  school  district  of  the  county  where  said 
offense  was  committed. 

Sec.  9.  That  in  all  civil  actions  under  the  provisions 
of  this  act  for  the  recovery  of  damages,  or  of  any  penalty 
for  a  violation  of  any  of  its  provisions,  the  plaintiff  in 
such  action  shall  be  entitled  to  an  attachment  against  the 
property  of  the  defendant  to  secure  the  payment  of  any 
judgment  that  the  plaintiff  may  recover,  and  the  provi- 
sions of  the  civil  practice  act  of  this  Territory  in  relation 

Procedure  In 

to  attachments,  as  to  the  method  of  obtaining  the  same,  civu  actioB. 
shall  be  applicable  thereto,  and  that  all  attachments  pro- 
ceeding under  the  provisions  of  this  act  shall  be  governed 
by  the  provisions  of  said  practice  act,  except  that  the 
affidavit  for  the  attachment  shall  only  state  that  the 
plaintiff  has  been  damaged  by  the  sheep  of  the  defendant, 
stating  the  amount  of  damages  sustained.  The  under- 
taking for  the  attachment  need  only  be  executed  in  the 
same  claimed  as  damages. 

Sec.  10.  In  any  criminal  action  begun  under  the  pro- 
visions of  this  act,  the  sheriff  shall  take  into  his  posses- 
sion, and  safely  keep,  the  sheep  of  the  defendant,  and 
hold  the  same  until  the  termination  of  the  action,  as 
security  for  the  payment  of  any  fine,  or  penalty,  that  may  in  criminal 
be  inflicted,  unless  the  defendant  shall  deliver  to  the 
sheriff  an  undertaking  with  at  least  two  sufficient  sureties 
in  the  penal  sum  of  six  hundred  dollars,  conditioned 
that  the  defendant  will  pay  all  fines,  or  costs,  which  may 
be  adjudged  against  him  upon  the  final  determination  of 
the  action. 

Sec.  II.  Sections  two  and  three  of  "An  Act  in  rela- 
tion to  diseased  animals,"  approved  February   11,   1876, 

.         ,  ,     ,  Sections  re- 

15  hereby  repealed.  pealed. 

Approved  February  21,  1879. 


48  GENERAL  LAWS  OF  MONTANA. 

ESCHEATED  ESTATES. 

AN  ACT  to  amend  sections  535  and  555  of  the  act  relating  to  probate 
courts  and  estates  of  deceased  persons,  approved  February  9th,  1877. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Section  i.  That  section  535  of  said  act  be  amended 
SO  as  to  read  as  follows : 

"Sec.  535.  If  the  decedent  leave  no  husband,  wife,  or 
kindred,  the  estate  escheats  to  the  Territory." 

Sec.  2.  That  section  555  of  said  act  be  so  amended 
as  to  read  as  follows: 

"Sec.  555.  When  so  claimed,  the  evidence,  and  the 
probate  act  jomt  Order  of  the  auditor  and  treasurer,  must  be  filed  by 

amended. 

the  treasurer  as  his  voucher,  and  the  property  delivered, 
or  the  proceeds  paid,  to  the  claimant  on  filing  his  receipt 
therefor.  If  no  one  succeeds  to  the  estate  or  proceeds, 
as  herein  provided,  the  property  of  the  decedent  devolves 
and  escheats  to  the  people  of  the  Territory,  and  is  placed 
by  the  Territorial  treasurer  to  the  credit  of  the  general 
fund." 

Sec.  3.  That  sections  535  and  555  of  said  act  are 
hereby  repealed. 

Sec.  4.  This  act  shall  be  in  force  from  and  after  its 
passage. 

Approved  February  13,  1879. 


HOMESTEADS  ENLARGED. 

AN  ACT  to  enlarge  homesteads. 

Be  it  enacted  by  the  Legislative  Assetnbly  of  the  Territory 
of  Montana  : 

Section  i.  That  section  three  hundred  and  eleven 
(3 1 1 )  of  an  act  entitled  "An  Act  to  provide  a  code  of 
civil  procedure  in  the  Territory  of  Montana,'*  approved 
February  16,  1877,  is  hereby  amended  as  follows: 
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Sec.  311.  A  homestead  consisting  of  any  quantity  of 
land  not  exceeding  one  hundred  and  sixty  acres,  used 
for  agricultural  purposes,  and  the  dwelling  house  there- 
on, and  its  appurtenances  to  be  selected  by  the  owner 
thereof,  and  not  included  in  any  town  plat,  city  or  village; 
or  instead  thereof,  at  the  option  of  the  owner,  a  quantity 
of  land  not  exceeding  in  amount  one-fourth  of  an  acre,  from*flnai^*roi 
being  within  a  town  plat,  city  or  village,  and  the  dwell- 
ing house  thereon,  and  its  appurtenances,  owned  and 
occupied  by  any  resident  of  this  Territory,  shall  not  be 
subject  to  forced  sale  on  execution,  or  any  other  final 
process  from  a  court :  Provided,  Such  homestead  shall 
not  exceed  in  value  the  sum  of  two  thousand  five  hun- 
dred dollars. 

Approved  February  15,  1879. 


cens. 


What  aii^ocia- 


INCORPORATIONS. 

AN  ACT  to  provide  for  the  incoqjoration  of  religious,  benevolent,  and 

other  associations. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Section  i.  Associations  for  the  purpose  of  establish- 
ing and  conducting  churches,  lyceums,  libraries,  lodges 
of  free  and  accepted  Masons,  Odd  Fellows,  Good  Temp- 
lars, granges  of  Patrons  of  Husbandry,  and  all  other 
associations,  societies,  and  orders  of  like  character,  agri-  ^SSiT^nnd^'^r 
cultural  societies,  stockgrowers'  associations,  and  other  *******^- 
associations  and  institutions  of  a  like  character,  may 
become  incorporated  upon  complying  with  the  provisions 
of  this  act. 

Sec.  2.  It  shall  be  lawful  for  any  such  association,  at 
a  regular  meeting  thereof,  or  at  a  special  meeting  for 
that  purpose  called,  to  adopt,  by  a  vote  of  two-thirds  of 
the  members  thereof  then  present,  a  resolution  to  the 
following  effect :  Resolved,  That  the  trustees  of  this  H^^,„t,o„  ^ 
{lodge,  or  other  association,  as  the  case  may  be),  to-wit:  {A,  he  adopted. 
7 
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R,  C,  D,  &c,,  gkfingthe  names  of  the  duly  elected  trustees)^ 
be,  and  are  hereby,  authorized  to  incorporate  this  {lodge ^ 
or  as  the  case  may  be\  and  tor  that  purpose  to  file  with 
the  proper  officer  such  certificate  as  is  required  by  law ; 
and  said  trustees  shall  conduct  the  affairs  of  the  corpor- 
ation so  formed  until  [date  at  which^  by  the  laws  of  such 
association,  the  next  annual  election  of  the  trustees  thereof 
occurs). 

Sec.  3.     The  trustees,  of  whom  there  shall  not  be  less 

than  three,  nor  more  than  nine,  named  in  such  resolu- 

tion,  may  thereupon  make,  sign,  and  acknowledge  before 

make  and  have  any  officcr  authorized  to  take  the  acknowledgment  of 

recorded  a  cer-        '  o 

tiiicate.  deeds  in  this  Territory,  and  have  recorded  in  the  office 

of  the  recorder  of  the  county  in  which  the  affairs  of  such 
association  are  to  be  conducted,  or,  if  such  association 
shall  be  a  grand  lodge  or  other  body  having  associations 
subordinate  to  it  in  several  counties,  then,  in  the  office 
of  the  Secretary  of  the  Territory,  a  certificate  in  which 
shall  be  stated  the  name,  or  title,  by  which  the  associa- 
tion shall  be  known,  the  particular  business  or  objects  of 
the  association,  the  number  of  trustees  to  conduct  the 
same,  and  the  time  of  the  annual  election  of  such  trus- 
tees ;  and  shall  attach  to  such  certificate  a  copy  of  the 

bc^ttoched"  ^  resolution  required  by  section  two  of  this  act,  which 
copy  shall  be  certified  by  the  presiding  and  recording 
officers  and  the  seal  of  such  association. 

Sec.  4.     Upon  filing  for  record  such  certificate,  such 
association  shall  become  a  body  politic  and  corporate, 

qaii«L  "'*'*^  with  power  to  sue  and  be  sued  by  its  corporate  name,  to 
have  and  use  a  common  seal,  which  may  be  altered  at 
pleasure,  to  establish  a  constitution  and  by-laws,  and 
make  all  such  rules  [and]  regulations  as  may  be  deemed 
expedient  for  admission  to  membership  therein,  and  the 
termination  of  such  membership,  and  for  the  manage- 
ment of  its  affairs,  in  accordance  with  law;  to  take  by 
purchase,  gift,  grant,  or  devise,  and  hold  and  use  per- 
sonal property,  and  so  much  real  estate  as  may  be  neces- 
sary or  convenient  to  carry  out  the  objects  for  which  it 
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formed,  and  to  dispose  of  such  propertj* :    /\xK'i/4>/,     ui^tttMm  €*t 
That  the  period  of  existence  of  such  coq»ration  shrill 
not  exceed  twent>'  years. 

Sec  5.  Any  two  or  more  lodges  or  other  associations 
may  elect,  each,  not  exceeding  three  of  its  members  with 
authorit\'  to  form  a  corporation  for  erecting  a  buildings 
or  buildings,  and  managing,  and  holding  the  Iegt\l  title 
to.  real  estate  for  the  use  of,  and  in  trust  for,  such  asso« 
ciations  according  to  their  respective  interests  in  such 
propert\'.  Such  persons  shall  thereupon  file  a  certificate,  >««yfwi«mt 
as  near  as  may  be  to  the  like  effect  as  that  provided  for  P<>»«*^ 
in  section  three  of  this  act,  in  the  office  of  the  count)' 
recorder  of  the  county  in  which  the  afl&irs  of  such  cor- 
poration are  to  be  conducted,  attaching  to  such  certificate 
a  transcript  of  the  record  of  their  election,  certified  by 
the  presiding  and  recording  officers  of  their  respective 
associations ;  and  thereupon  such  persons  and  their  suc- 
cessors in  office  shall  become  a  body  politic  and  corpo- 
porate,  with  like  powers  as  other  corporations  provided 
for  in  this  act 

Sec.  6.  In  case  any  such  associations,  whether  in- 
corporated or  not,  have,  prior  to  the  passage  of  this  act, 
united  together  for  the  purpose  of  forming,  or  autlioriz- 
ing  the  formation  of,  a  corporation  similar  in  its  character 
to  those  authorized  by  section  five  of  this  act,  and  the 
members  elected  or  authorized  for  that  purpose  have 
incorporated,  or  attempted  to  incorporate,  themselves 
and  have  filed  a  certificate  of  such  incorporation,  such 
incorporation  shall  be  deemed  and  held  to  be  as  valid,  to  pmviiIwmH. 
all  intents  and  purposes,  as  if  the  same  had  been  formed 
after  the  passage  of  this  act ;  and  if  the  certificate  so 
filed  is  not  deemed  sufficient,  such  incorporators  may 
file  such  additional  certificate  as  may  be  necessary  to 
comply  substantially  with  the  provisions  of  this  act ; 
and  the  title  to  any  property  which  may  have  been  con- 
veyed to  such  corporation  shall  be  vested  therein 
according  to  the  true  intent  and  purpose  for  which  the 
same  was  originally  conveyed. 
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Sec.  7.  That  the  act  entitled  "An  Act  to  provide  for 
the  formation  of  corporations  other  than  those  for 
Act  repealed,  pecuniary  profit,"  approved  February  9,  1876,  be,  and 
the  same  is  hereby,  repealed :  Prmnded,  That  such  repeal 
shall  not  affect  any  incorporation  formed  under  said  act 
prior  to  the  passage  of  this  act. 

Sec.  8.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  21,  1879. 


Section 


IRRIGATION  AND  WATER  RIGHTS. 

AN  ACT  to  amend  an  Act  in  relation  to  irrigation  and  water  rights. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

Section  i.  That  section  first,  of  chapter  thirty-four, 
of  "An  Act  revising,  re-enacting  and  codifying  the 
amended,  general  and  permanent  laws  of  Montana  Territory,"  ap- 
proved January  12,  1872,  be  amended  by  adding  the 
following  to  said  section,  to-wit : 

Provided,  That  in  all  cases  where,  by  virtue  of  prior 
Prior  appro-  appropriation,  any  person   may   have   diverted   all   the 
mrasurpi^wal  Water  of  any  stream,  or  to  such   an   extent   that  there 
ter  to  Btream.     ^Y\^W  not  be  an  amount  sufficient  left  therein   for  those 
having  a  subsequent  right  to  the  waters  of  such   stream 
for  such  purpose  of  irrigation,  and   there   shall   at  any 
time  be  a  surplus  of  such  water  so   diverted,   over  and 
above  what  is  actually  used  for  such  purpose  by   such 
prior  appropriator,  such  person  shall  be  required  to  turn 
and  cause  to  flow  back  into  such   stream,   such   surplus 
water,  and  upon  failure  so  to  do,  within  five   days   after 
m^r*"^'  ^^^  demand  being  made  upon  him  in  writing  by  any  person 
having  a  right  to  the  use  of  such  surplus  water,  such 
person,  so  diverting  the  same,  shall  be  liable  to  the  per- 
son aggrieved  thereby  in  the  sum  of  twenty-five  dollars 
Penalty.         f^j.  ^^^^j^  ^^^  every  day  such   water   shall  be   withheld 
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after  such  notice ;  to  be  recovered  by  civil  action  by  any 
person  having  a  right  to  the  use  of  such  surplus  water. 
Approved  February  21,  1879. 


INSANE  CONVICTS. 

AN  ACT  in  relation  to  insane  convicts. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

Section  i.  Whenever  it  shall  appear  that  a  Territorial 
convict,  who  is  serving  a  term  of  imprisonment  in  the 
United  States  penitentiary  at  Deer  Lodge,  or  other 
prisons  where  Territorial  convicts  are  confined,  is  insane, 
the  warden,  or  other  officer  in  charge  of  such  peniten- 
tiary or  prison,  shall  certify  the  fact  to  the  probate  judge 
of  the  county  in  which  such  penitentiary  or  prison  is 
located.  The  said  judge  shall  thereupon  cause  the  said 
convict  to  be  brought  before  him,  at  such  time  and  place 
as  he  may  direct,  and  the  said  judge  shall,  also,  cau.se  to  How  innanity 
appear,  at  the  same  time  and  place,  a  jury  of  three  citi- 
zens of  his  county,  one  of  whom  shall  be  a  licensed 
practicing  physician,  who  shall  proceed  to  examine  the 
person  said  to  be  insane;  and,  if  such  jury,  after  careful 
examination,  shall  certify,  upon  oath,  that  the  charge  is 
correct,  such  judge  shall  make  out  duplicate  warrants 
reciting  such  facts,  and  place  them  in  the  hands  of  the 
sheriflT  of  said  county,  who  shall  immediately,  in  com- 
pliance therewith,  convey  the  person  therein  named  and  aHyluT**^**  ^ 
deliver  him  to  the  contractor  for  the  custody,  mainte- 
nance and  treatment  of  insane  persons,  at  the  place 
designated ;  and  such  contractor  shall  acknowledge,  by 
endorsement  in  writing  upon  each  of  said  warrants,  the  g^ven. 
delivery  of  such  persons  therein  described  to  him,  and 
■  the  date  thereof;  and  such  sheriflT  shall  return  one  of 
said  warrants  to  the  officer  issuing  the  same,  and  forward 
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the  other  to  the  Governor  of  the  Territory,  who  shall 
file  and  preserve  the  same. 

Sec.  2.  If.  at  any  time  during  the  period  for  which 
such  convict  was  sentenced,  it  shall  appear  to  such  con- 
tractor that  he  is  restored  to  reason,  and  is  of  sound 
mind,  he  shall  notify  the  sheriff  of  the  county  in  which 
reBtoi^to'rajl!  such  penitentiary  or  prison  is  located,  who  shall  there- 
upon convey  and  deliver  him  to  the  warden,  or  other 
officer  in  charge,  of  such  penitentiary  or  prison,  and  such 
convict  shall  be  confined  for  the  remainder  of  the  term 
for  which  he  was  sentenced. 

Sec.  3.  For  the  services  required  by  this  act,  the 
probate  judge  and  sheriff  shall  receive  the  fees  that  are 
Peen.  provided  by  sections   16  and   17  of  chapter  31   of  the 

Laws  of  Montana,  approved  January  12th,  1872. 

Approved  February  21,  1879. 


tion. 


INSURANCE  COMPANIES  AND  AGENTS. 
AN  ACT  concerning  fire  insurance  companies  and  agents. 

Be  it  enacted  by  the  Legislative  Assembly  of  tlie  Territory 
of  Montana  : 

Section  I.  That  it  shall  be  unlawful  for  any  fire  in- 
11  of'cap^SL"™'  surance  association,  company,  corporation  or  partnership, 
incorporated  by,  or  under,  or  organized  pursuant  to,  the 
laws  of  any  foreign  government,  State,  or  Territory  of 
the  United  States,  other  than  the  Territory  of  Montana, 
directly  or  indirectly,  to  take  any  risks  or  transact  any 
business  of  fire  insurance  in  this  Territory,  unless  pos- 
sessed of  an  actual  capital  of  two  hundred  thousand 
dollars;  and  any  such  company,  association  or  cor- 
poration, desiring  to  transact  any  business  as  aforesaid 
in,  or  relating  to  the  property  of,  this  Territory,  by  agent 
„  ,,  ,  or  agents,  within  this  Territory,  or  otherwise,  shall  first 

Reoident  agent  " 

required.  appoint  an  agent  or  attorney  within  this  Territory,  who 

shall  be  [a]  resident,  or  residents,  thereof,  on  whom 
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process  of  law  can  be  served ;  which  appointment  shall      written  ap- 

*  '  **^  polntment; 

be  in  writing  and  under  the  seal  of  such  company  or  where  iiied. 
corporation,  and  shall  fully  authorize  such  person  to  ap- 
pear as  the  agent,  or  attorney,  of  such  company,  or  cor- 
poration, in  all  suits  commenced  against  such  company, 
or  corporation,  in  this  Territory,  until  another  agent,  or 
attorney,  shall  be  appointed  for  that  purpose,  which 
written  instrument  shall  be  filed  in  the  office  of  [the] 
Auditor  of  this  Territory,  and  by  him  recorded  and  pre- 
served ;  and  when  so  filed  such  appointment  shall  con- 
tinue until  another  agent,  or  attorney,  shall  be  substituted 
as  aforesaid ;  and  any  process  issued  by  virtue  of  the 
laws  of  this  Territory,  from  any  court  in  this  Territory, 
and  served  upon  such  agent,  or  attorney,  by  the  proper  ^J^^^^^^'p"*" 
officer,  authorized  to  serve  such  process,  shall  be  deemed, 
a  sufficient  and  personal  service  upon  such  company,  or 
corporation,  and  shall  bind  the  same  to  all  intents  and 
purposes  as  though  served  upon  the  officers  of  said 
company  in  this  Territory ;  but  such  service  may  be 
made  in  any  other  manner  provided  by  law. 

Sec.  2.  And  every  such  company,  association,  or 
corporation,  shall  file  a  certified  copy  of  their  act  of  in- 
corporation, articles  of  association,  charter,  or  deed  of 
settlement,  together  with  a  statement  under  the  oath  of 
the  president,  secretary,  a  trustee  or  manager  of  such 
company,  or  corporation,  with  the  auditor  of  the  Terri- 
tory, which  statement  shall  state  the  name  of  the  com- 
pany, or  corporation,  the  place  where  located,  the  amount 
of  its  capital,  with  a  detailed  statement  of  its  assets, 
encumbrances  and  liabilities,  including  all  claims  against  certitedcopy 
the  company ;  also  a  copy  of  the  last  annual  report  of  bSore^Aug.  u!^ 
the  company,  or  corporation,  which  statement  shall,  after  *®™' 
the  first  year,  be  renewed  annually  on  or  before  the  first 
day  ot  January  of  each  year ;  and  no  insurance  agent 
in  this  Territory  shall,  after  the  first  day  of  August, 
1879,  transact  any  insurance  business  within  this  Terri- 
tory, for  or  on  behalf  of  any  insurance  [company  or 
corporation]  who  shall  not  have  complied  with  the  pro- 
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Cortiflcate 
Irom  Auditor 


Licenne,  from 


visions  of  this  act,  and  received  a  certificate  from  the 
auditor  of  this  Territory,  as  hereinafter  provided. 

Sec  3.  It  shall  not  be  lawful  for  any  agent  for  any 
such  company  to  transact  any  business  until  he  shall 
first  procure  a  certificate  from  the  auditor  of  the  Terri- 
tory, stating  that  such  company  has  complied  with  this 
act  applying  to  such  company,  that  the  said  company  is 
solvent,  as  appears  from  the  evidence  in  his  office,  [and] 
the  name  of  the  attorney  appointed  by  the  company, 
for  which  certificate  the  auditor  may  receive  one  dollar 
for  the  use  of  the, Territory. 

Sec.  4.  Every  fire  insurance  company,  before  trans- 
acting any  fire  insurance  business  within  this  Territory,  or 
whomprocored.  soliciting  or  taking  any  risk,  or  effecting  or  issuing  any 
policy,  upon  any  property  in  this  Territory,  from  and 
after  May  the  first,  1879,  shall  procure  a  license  to  trans- 
act such  business  from  the  treasurer  of  the  county  in 
Licenise  money  which  its  business  shall  be  carried  on,  and  pay  therefor 
at  the  rate  of  seven  dollars  and  fifty  cents  per  quarter, 
or  forty  dollars  per  annum ;  and  all  moneys  received  for 
such  licenses  shall  be  applied  to  the  maintenance  of  the 
fire  department  of  the  town  or  city  where  such  business 
shall  be  carried  on,  if  there  shall  be  such  fire  department 
there  established ;  if  not,  then  such  moneys  shall  go  [to] 
the  general  fund  of  such  county. 

Sec.  5.  Any  violation  of  any  provisions  of  this  act 
shall  subject  the  person  violating  the  same  to  a  penalty 
of  five  hundred  dollars,  to  be  recovered  in  a  civil  action, 
for  the  benefit  of  the  Territory  of  Montana,  from  any 
person  violating  any  provisions  thereof. 

Sec.  6.  All  acts,  and  parts  of  acts,  in  conflict  with 
this  act  are  hereby  repealed. 

Approved  February  21,  1879. 


to   fire    deiMurt- 
ment 


Penalty. 


Kepeal. 
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JUSTICES — MILEAGE. 
AN  ACT  to  provide  for  the  payment  of  certain  expenses. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

Section  i.  That  whenever  a  court  is  appointed  by  the 
supreme  court  of  the  Territory,  or  the  justices  thereof, 
or  a  majority  of  them,  to  be  holden  in  any  county  of 
either  of  the  districts  of  the  Territory  where  causes  are 
not  heard  which  arise  under  the  constitution  and  laws 
of  the  United  States,  and  in  which  the  justice  assigned 

'  ,       ,    ,  JuBtices  to  re- 

to  said  district  does  not  reside,  it  shall  be  the  duty  of  s«ive  miieaee 

'  from    certain 

the  board  of  county  commissioners  of  such  county,  in  «>«nti«- 
which  such  term  is  appointed  to  be  held,  to  pay  to  the  chief 
justice,  or  associate  justice,  so  holding  said  term,  mileage, 
at  the  rate  of  twenty  cents  per  mile,  in  going  from  his 
residence  to  the  place  where  said  court  is  held,  and  re- 
turning therefrom,  as  his  expenses  incurred  for,  and  on 
account  of,  travel  incurred  for  the  benefit  of  such  county, 
and  to  cause  to  be  issued  to  such  chief  justice,  or  asso- 
ciate justice,  then  presiding,  a  warrant  for  said  amount, 
to  be  drawn  on  the  general  fund  of  said  county. 

Sec.  2.     Whenever  a  term  of  the  district  court  shall 
be  held  in  any  county  in  this  Territory,  and  another 
county  is  attached  to  such  county  for  judicial  purposes, 
at  the  close  of  each  term  it  shall  be  the  duty  of  the 
justice  presiding  at  such  term  to  make  an  inquiry  as  to 
what  share  of  the  public  expense  of  such  term  was  in- 
curred for,  and  on  account  of,  the  county  or  counties  so 
attached,  or  litigants  therefrom,  and  to  apportion  the 
same,  and  to  make  an  order  directing  the  reimbursement 
to  the  county  incurring  such  expense,  by  the  county  so 
attached ;  and  it  shall  be  the  duty  of  the  board  of  county    counties  at- 
commissioners  of  the  attached  county  to   draw   their  dai  purposes  to 
warrants  on  the  treasurer  of  their  county,  out  of  their  tionofexpeni«ei» 
general  fund,  payable  to  the  county  commissioners  of 
the  county  incurring  said  expense,  and  to  forward  the 

same  to  the  treasurer  of  the  county,  who  shall  make 
8 
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report  thereof  to  the  board  of  county  commissioners  of 
his  county,  so  soon  as  the  same  shall  be  received ;  and 
the  said  warrants  shall  be  paid  in  due  course  as  is  pro- 
vided by  law ;  and  the  said  district  court  is  authorized  to 
make  any  and  all  necessary  orders  for  carrying  this  sec- 
tion into  effect  as  equality  and  justice  may  require. 
Approved  February  21,  1879. 


MARKS  AND  BRANDS. 
AN  ACT  to  provide  for  printing  marks  and  brands. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

Section  i.  After  the  first  day  of  April,  A.  D.  1879, 
it  shall  be  the  duty  of  the  Territorial  Treasurer  to  cause 
to  be  printed,  at  the  expense  of  the  Territory,  one 
Treasarer  to  thousand  copies  of  a  Complete  list  of  all  marks  and 
brands  of  record  in  his  office,  arranged  in  alphabetical 
order,  in  pamphlet  form,  which  may  be  on  file  in  his 
office  on  the  said  first  day  of  April.  A.  D.  1879. 

Sec.  2.  The  treasurer,  so  soon  as  the  said  pamphlets 
shall  be  printed,  shall  furnish  the  county  clerks  of  each 
county  with  fifty  copies  of  the  same.  The  county  clerks 
shall  receive  said  copies,  and  sell  the  same  to  any  per- 
son applying  therefor  at  the  rate  of  one  dollar  per  copy 
of ^nd  acoo^  and  account  to,  and  pay  over  to,  the  said  treasurer. 
^^'  every   three  months,  for  the  money  received   therefor. 

When  any  county  clerk  shall  have  sold  and  accounted 
for  the  first  fifty  copies  furnished,  he  may  apply  to,  and 
receive  from  the  treasurer  an  additional  fifty  copies,  until 
the  whole  of  the  thousand  copies  are  exhausted. 

Sec.  3.     The  auditor  shall  draw  his  warrant  upon  the 

treasurer  for  the  amount  of  the  expenditure  incurred  by 

B3tp©n»««t  the  printing,  as  herein  provided   for,  upon  receiving  a 

bill  from  the  party  performing  the  work,  duly  certified 

as  correct  by  the  Governor. 
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Sec  4.  The  treasurer  is  hereby  authorized  to  expend 
the  sum  of  sixty  dollars,  or  so  much  thereof  as  may  be 
necessary,  in  procuring  engrossed  [engraved]  -copies  of 
the  brands  placed  on  record,  for  publication,  and  said  ""^^bnmds. 
copies  shall  remain  the  property  of  the  Territory,  to  be 
used  in  printing  said  marks  and  brands,  and  the  auditor 
is  authorized  to  issue  his  warrant  for  the  amount  so  ex- 
pended, not  to  exceed  the  sum  of  sixty  dollars. 

Sec.  5.     The  recorder  of  marks  and  brands  shall  not 

Shall  not  re- 

record  any  two  like  brands,  if  upon  the  same  place  on  cord, 
the  animal. 

Approved  February  21,  1879. 


NOTARIES  PUBLlC^-OATHS. 
AN  ACT  in  relation  to  notaries  public. 

Be  it  enacted  by  the  Legislative  Assembly  of  the    Tetritory 
of  Montana : 

Section  i.  That  the  governor,  secretary,  chief  justice, 
or  any  associate  justice,  of  the  Territory,  or  the  clerk, 
or  deputy  clerk,  of  any  district  court,  under  his  hand 
and  the  seal  of  said  court,  or  the  county  clerk  and  re- 
corder, or  his  deputy,  under  his  hand  and  seal  of  the 
county,  or  the  clerk  of  the  supreme  court,  are  hereby    who  may  ad- 

,.,  ...  ir/y  11.        minlHter    oaths 

authorized  to  admmister  oaths  of  office  to  notaries  public ;  to  notaries, 
and  all  oaths  of  office  heretofore  administered  to  notaries 
public  by  an  officer  of  the  Territory  authorized  to  ad- 
minister oaths,  or  any  officer  of  any  county,  or  other 
municipality  therein,  is  hereby  declared  valid  to  all  intents 
and  purposes  whatsoever. 

Approved  February  13,  1879. 
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OFFICERS — DUTIES  AND  PENALTIES. 

AN  ACT  prescribing  the  duties   of   certain   officers,  and  prescribing  a 
penalty  for  non-performance  of  their  duties. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

Section  i.  That  any  district,  county,  or  township 
officer,  whether  elected  or  appointed  to  such  office,  who 
shall  fail,  or  refuse,  to  perform  any  duty  by  law  required 
of  him  as  such  officer,  shall  be  guilty  of  a  misdemeanor, 
and,  on  conviction,  shall  be  fined  in  any  sum  not  less 
Penalty  for  than  fifty  nor  more  than  one  hundred  dollars,  and  shall 

non-perform-  ...  t    •         i  •    -i    r 

ancc  of  duties,  be.  impnsoncd  m  the  county  jail  for  a  term  not  more 
than  ninety  days,  and,  upon  such  conviction,  shall  not 
receive  any  fee  whatever  for  the  performance  of  the 
duties  of  his  office ;  and  the  boards  of  the  commissioners 
of  the  several  counties  are  prohibited  from  auditing  or 
paying  such  officer  any  fee,  salary,  or  compensation 
whatever. 

Approved  February  21,  1879. 


QUAILS. 
AN  ACT  to  protect  quail  in  the  Territory  of  Montana. 

Be  it  ejtacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

Section  i.     For  the  next  six  years  after  the  passage 

of  this  act,  it  shall  be  unlawful  for  any  person  of  persons 

to  wilfully  kill,  or  destroy,  or  caused  to  be  killed,  or 

Deetructionof  destroyed,  in  any  manner  whatever,  any  quail  which  are, 

qiiatl  unlawful.  «  «        t_       i  i.-  •       i     •     ...i.'     --n        -^ 

or  may  hereafter  be,  brought,  or  raised,  in  this  lerritory, 
and  upon  conviction  thereof,  any  person  or  persons  so 
convicted  shall  be  fined  in  any  sum  not  less  than  five 
dollars,  nor  more  than  twenty-five  dollars,  for  each  offense 
committed. 

Sec.  2.     That  the  possession  of  the  dead  bodies,  or 

evwen^^**^**  any  part  thereof,  of  the  birds  mentioned  in  this  act,  by 

any  person  or  persons,  shall  be  taken  as  prima  facie  evi- 
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dence  that  such  person  or  persons  are  guilty  of  kiUing 
the  same. 

Sec.  3.  •  This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

Approved  February  21,  1879. 


RECORDS  OF   DISTRICT  COURTS. 

AN  ACT  to  provide  for  keepii^  the  records  of  the  district  courts  at 
county  seats^of  the  counties  where  such  courts  may  ite  held. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

Section  i.  It  is  hereby  made  the  duty  of  the  clerk 
of  each  judicial  district  of  this  Territory  to  appoint  a 
deputy  clerk  for  each  county  of  such  judicial  district, 

Z  •  Deputy  cUtriw 

where  courts  are  held  outside  of  the  county  in  which  to»Kjawi«iiJt«d. 
such  clerk  may  reside,  which  deputy  shall  qualify  and 
g^ve  bond  as  now  provided  by  law. 

Sec.  2.  It  shall  be  the  duty  of  each  deputy  clerk  of 
the  district  court  to  keep  a  full  and  complete  record  of 
the  proceedings  of  such  district  court,  in  an  office  to  be 
provided  by  the  county  commissioners,  at  the  county 
seat  of  the  county  where  such  court  may  be  held,  in  the 
form  and  manner  provided  by  law  for  the  keeping  of  Deputy  «krttf 
such  records  and  proceedings,  which  records  and  all  •«  tiie  coantir 
other  books  and  papers  required  by  law  to  be  kept  in 
the  office  of  the  clerk  of  the  district  court,  shall  be  open 
for  the  examination  of  any  person  during  the  usual 
business  hours  of  each  day,  Sundays  and  legal  holidays 
excepted. 

Sec.  3.  Every  clerk  of  the  district  court  in  this  Ter- 
ritory, who  shall  fail,  or  refuse,  to  app^^int  a  dcj^uty  clerk 
for  each  county  as  herein  provided,  shall  be  deemed 
gruilty  of  a  misdemeanor,  and  be  fined  in  any  court  of  wii  ttpfwiiitiic 
competent  jurisdiction,  in  any  sum  not  less  than  five 
hundred  dollars,  nor  more  than  one  thousand  dollan^. 

Approved  February  19,  1879. 


62  REVENUE — AMENDMENT. 

AN  ACT  to  amend  an  act  providing  for  the  collection  of  revenue. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Tetritary 
of  Montana : 

Section  i.     That   section   thirty-one   (31)   of  an   act 
Section  entitled,  "An  Act  providing  for  the  collection  of  revenue," 

amen  e  .  ^pp^Qved    January    12,    1872,   is   hereby   amended   as 
follows : 

Sec.  31.     On  or  before  the  third  Monday  of  January, 

in  each  year,  the  treasurer  is  directed  to  offer  at  public 

- ,    .   sale,  at  the  court  house  in  his  county,  all  lands  on  which 

Sale  of  landH  "^  ' 

fo^r  delinquent  the  taxes  levied  the  preceding,  or  any  previous,  year 
still  remain  unpaid ;  but  such  sale  shall  not  be  void  if 
not  made  till  after  the  day  named. 

Sec.  2.     This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  19,  1879. 


REVENUE — REPEAL. 


AN  ACT  to  repeal  section  6  of  an  act  entitled,  "An  Act  to  provide  foi 
the  collection  of  revenue,"  approved  January  12th,  1872. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana ; 

Section  i.     That  section  6  of  an  act  entitled  "An  act 
Section  ^^  provide  for  the  collection  of  revenue,"  approved  Jan- 

repeaied.  ^^j-y  12th,  1 872,  be,  and  the  same  is  hereby,  repealed. 
Approved  February  19,  1879. 


SCHOOL  MONEY  APPORTIONMENT. 

AN  ACT  to  amend  section  48  of  the  Montana  school  law. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Section  I.     All  school  moneys  apportioned  by  county 
superintendents  of  common  schools  shall  be  apportioned 


GENERAL  LA^S  OF  MONTANA*  63 

to  the  several  districts  in  proportion  to  the  number  of 

school  census  children  between  four  and   twenty-one 

years  of  age,  as  shown  by  the  returns  of  the  district  h^^jSSSl 

clerk  for  the  next  preceding  school  census :     Pfovided,  ^' 

That   Indian   children,   who   are   not  living  under  the 

guardianship  of  white  persons,  shall  not  be  included  in 

the  apportionment  list 

Sec,  2.     That  section  48  of  "An  act  to  provide  a  sys-    section 
tem  of  common  schools,"  approved  February  13,  1874,  ^ 

be,  and  the  same  is  hereby,  repealed. 

Approved  February  21,  1879. 


SUGAR  FACTORY  OR  REFINERY. 

AN  ACT  to  encourage   the   manufacture  of  sugar  in   the   Territory  o  f 

Montana. 

Be  it  enacted  by  the  Legislatroe  Assembly  of  the  Territoty 

m 

of  Montana  : 

Section  i.  The  first  factory  or  refinery  for  the  manufac- 
ture  or  refining  of  sugar,  from  beet  roots,  or  other  products 
of  the  soil  of  Montana  Territory,  erected  and  operated 
in  the  Territory  of  Montana,  of  proper  construction  and  Kxemption 
sufficient  capacity  for  the  production  of  sugar,  shall  be  foiP^S^i'**" 
exempt  from  all  taxation  for  the  term  of  six  years  from 
the  completion  of  such  factory  or  refinery.  The  said 
factory  or  refinery  shall  be  deemed  completed  at  the  time 
of  manufacturing  the  first  refined  sugar. 

Sec.  2.  The  term  factory  or  refinery  used  in  this  act 
is  hereby  defined  to  include  and  embrace  the  building, 
or  buildings,  land,  or  lands,  connected  therewith,  not  ex- 
ceeding: an   area   of   160  acres,  together  with  all  the    „  .  ^ 

**  ^  »         i>  Exempted 

presses,  washing  and  grinding  mills,  boilers,  evaporating  property  defined 
pans,  machinery,  utensils,  materials,  and  appurtenances 
used  in  or  about  the  same,  or  in  anywise  necessarily 
connected  therewith,  and  all  water  rights,  ditches,  flumes, 
water-wheels,  engines,  and  reservoirs,  and  all  stock,  ma- 
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terials,  and  products  on  hand  unsold,  whether  the  same 
be  raw,  manufactured,  or  refined. 

Sec.  3.  That  any  person,  association  of  persons,  or 
corporation,  filing  with  the  auditor  of  the  Territory  the 
first  notice  of  his,  their,  or  it's,  intention  to  erect  and  op- 
erate a  sugar  factory  or  refinery  within  two  years  fronn 
the  filing  of  said  notice,  shall  have  the  term  of  six 
worir  u?°com-  months  from  the  time  of  filing  the  notice  aforesaid,  to 
complete  arrangements  and  obtain  the  necessary  ma- 
chinery and  apparatus  for  the  erection  of  said  factory  or 
refinery ;  and  at,  or  before,  the  expiration  of  the  said  six 
months,  said  person,  association,  or  corporation,  shall 
commence  the  erection  of  said  factory  or  refinery,  and 
shall  prosecute  the  work  thereupon  with  due  diligence 
until  the  same  shall  be  completed. 

Sec.  4.  Any  person,  association,  or  corporation,  that 
shall  first  file  the  notice  provided  for  in  section  three  of 
this  act,  and  shall  proceed  to  erect  and  complete  said 
given,  factory,  or  refinery,  in  manner  provided  therein,  this 
act  shall  have  the  effect  to  give  preference  to  such  person, 
association,  or  corporation,  under  this  act,  for  the  term 
of  six  months  after  the  filing  of  the  aforesaid  notice. 

Approved  February  21,  1879. 


SWINE. 

AN  ACT  in  relation  to  swine. 


not 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

Section  i.  That  hereafter  it  shall  be  unlawful  for  any 
ol^^lT^"^  owner  or  owners  of  swine  to  permit  the  same  to  run  at 
large,  from  the  first  day  of  March  until  the  first  day  of 
November. 

Sec.  2.  That  the  owner  or  owners  of  swine  are  hereby- 
prohibited  from  letting  the  same  run  at  large,  at  any 
season  of  the  year,  in  any  town  or  village,  in  this  Terri- 
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tory,  with  a  population  of  over  ten  (lo)  inhabitants;  and 
any  swine  so  found  running  at  large,  in  any  such  town 
or  village,  shall,  upon  complaint  being  made  by  any 
citizen,  be  seized  by  the  sheriff,  or  any  constable  of  the 
county,  and  sold  in  the  same  manner  as  now  provided 
by  law  for  the  sale  of  personal  property  on  execution, 
and  the  proceeds  thereof  shall  be  paid  into  the  common 
school  fund  of  the  county. 

Sec.  3.  Any  person  or  persons  violating  the  pro- 
visipns  of  this  act,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  fined  in 
the  sum  of  ten  (10)  dollars  for  the  first  offense,  and  in 
an  additional  sum  of  twenty  (20)  dollars  for  each  subse- 
quent offense,  and  shall  be  liable  in  damage  to  any  party 
injured  thereby,  to  be  recovered  in  any  court  having 
competent  jurisdiction:  Provided,  That  nothing  in  this 
act  shall  be  so  construed  as  to  apply  to  any  portion  of 
the  county  of  Missoula,  except  the  towns  and  villages 
therein. 

Sec.  4.  That  all  fines  collected  under  the  provisions 
of  this  act,  shall  be  paid  into  the  county  treasury  for  the 
use  and  benefit  of  the  common  schools  of  said  county. 

Approved  February  13,  1879. 


6s 


To  be  iseixed 
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Penalty. 


Exception. 


PincB. 


TAXATION — NET  PROCEEDS  OF  MINES. 
AN  ACT  to  provide  for  the  taxation  of  the  proceeds  of  miners. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

Section  i.     That  every  person,  corporation,  or  associa- 
tion engaged  in  mining  upon  any  quartz  vein  or  lode,  or 
placer  mining  claim,  containing  gold,  silver,  copper  or 
lead,  is  hereby  required,  between  the  first  and  tenth  days  oath  to  be  made 
of  August  m  each  year,  to  make  out  a  statement  of  the  when. 
gross  yield  of  the  above  named  metals  from  each  of  such 

mine  or  mines  being  owned  or  worked  by  such  person, 
9 
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corporation,  or  association  during  the  year  next  preced- 
ing the  first  day  of  August  in  each  year,  and  the  value 
thereof,  which  said  statement  shall  be  verified  by  the 
oath  of  such  person,  or  the  superintendent  or  managing 
agent  of  such  corporation  or  association,  and  deliver  the 
same  to  the  assessor  of  the  county  in  which  such  mine 
or  mines  are  situated,  between  the  dates  above  men- 
pens^  ^  ***'  tioned.  That  said  statement,  verified  as  above  provided, 
shall  also  contain  a  true  and  correct  amount  of  the 
actual  expenditures  of  money  and  labor  in  and  about 
extracting  such  ore,  the  reduction  thereof,  and  the  con- 
version of  the  bullion  derived  therefrom  into  money  or 
its  equivalent  during  such  year. 

Sec.  2.  That  in  making  the  statement  of  the  expendi- 
tures mentioned  in  the  foregoing  section,  such  person, 
whstexijend  Corporation,  or  association,  shall  be  allowed  to  include 
unreu  admivsa-  therein  all  sums  of  money  that  have  been  expended  for 
necessary  labor,  machinery,  supplies  of  every  kind  and 
character  needed  and  used  in  his  or  its  mining  opera- 
tions, for  improvements  actually  necessary  in  and  about 
the  working  of  such  mine  or  mines,  reducing  the  ores 
therefrom,  and  expended  in  and  about  the  construction 
of  mills  or  reduction  works  used  and  operated  in  con- 
nection with  said  mine  or  mines,  for  the  purpose  of 
reducing  and  extracting  the  precious  metals  therefrom, 
and  shall  not  include  any  money  invested  in  said  mines 
or  improvements  made  on  the  same  during  any  year 
except  the  year  immediately  preceding  such  statement : 
Provided,  That  nothing  herein  contained  shall  exempt 
ProTiHo  such  improvements,  mills,  reduction  works  and  supplies 
ag^n8t  exemp-  ^^^^  taxation  as  now  provided  by  law :  Prm^ided,  That 
the  expenditures  referred  to  herein  shall  not  include  the 
salaries,  or  any  portion  thereof,  of  the  officers  of  any 
corporation  not  actually  engaged  in  the  working  of  such 
mine  or  mines,  or  personally  superintending  the  manage- 
ment thereof. 

Sec.  3.     That  a  tax  shall  be  levied  annually  upon  the 
net  proceeds  of  all  mines  above  named,  such  net  pro- 
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ceeds  to  be  ascertained  and  determined  in  the  manner     Tax  on  net 

proocedp. 

provided  in  the  foregoing  sections  of  this  act,  and  that 
such  tax  shall  be  collected  and  the  payment  thereof  en- 
forced as  now  provided  by  law  for  the  collection  of  other 
taxes 

Sec  4.  That  if  any  person,  corporation  or  association 
engaged  in  the  kind  of  mining  named  in  this  act,  shall 
refuse  or  neglect  to  make  and  deliver  to  the  assessor  of 
the  county  wher<i  his  or  their  mines  are  situated,  the 
statement  mentioned  in  the  first  and  second  sections  of 
this  act,  during  the  time  herein  specified,  the  assessor  of    „ 

,  .  ft  statement; 

such  county  is  hereby  authorized  and  empowered,  and  a»BenK)r'8  da- 

•^  ^  I-  »  ties  if  not  made. 

it  is  hereby  made  his  duty,  to  proceed  to  fix  and  assess, 
according  to  his  best  knowledge  and  information,  the 
amount  upon  which  the  tax  mentioned  in  section  three 
of  this  act  shall  be  levied,  in  the  manner  now  provided 
by  law  relating  to  the  assessment  of  other  property,  and 
shall  add  a  like  penalty  of  twenty  per  centum  to  the 
amount  and  value  thereof. 

Sec.  5.     That  from  and  after  the  passage  of  this  act, 

n-        .    M  iitifl'i  1  1*  Limitation  of 

no  direct  tax  shall  be  levied  upon  any  placer  claim,  tax. 
quartz  lead,  or  lode,  except  to  the  extent  of  the  price 
paid  for  any  mining  claim  in  obtaining  patent  therefor 
from  the  government  of  the  United  States,  and  the  only 
taxation  of  the  proceeds  thereof  shall  be  that  provided 
in  this  act :  Provided,  That  this  act  shall  not  be  so  con- 
strued as  to  exempt  from  taxation  improvements  con-  provieo. 
sisting  of  buildings,  erections,  or  machinery  placed  upon 
any  quartz  lead  or  lode,  or  used  in  connection  therewith: 
Provided  further.  That  the  assessor  shall,  at  the  time  of 
assessing  any  person,  firm,  corporation  or  association, 

fl  1  •1111  r     Aaaeenor  may 

have  the  power  to  examine  the  books  and  accounts  of  examine  booiw. 

said  person,  firm,  corporation    or  association,  to   fully 

satisfy  said  assessor  that  he  has  been  furnished  with  a  ^ 

truthful  report ;    and  if  satisfied  from  such  examination 

that  the  report  is  false,  he  shall  assess  the  same  at  the 

true  amount  of  the  net  proceeds,  so  near  as  he   can 

arrive  at  the  same  :  Provided,  That  no  one,  by  virtue  of 
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Provlisa 


the  provisions  of  this  act,  shall  be  deprived  of  his  right 
to  appear  before  the  proper  board  of  equalization   as 
other  taxpayers  under  existing  laws. 
Approved  February  21,  1879. 


TERRITORIAL  CONVICTS. 

AN  ACT  to  authorize  the  Governor  to  contract  •  for  the  keeping  and 
maintenance  of  the  Territorial  convicts  in  the  United  States  })enitentiary 
at  Deer  I^dge. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

Section   I.     That  the   governor  of  the  Territory  is 
hereby  authorized  and  directed  to  enter  into,  make,  and 
execute,  on  behalf  of  and  in  the  name  of  the  Territory, 
convictB?  go*vl  upon  such  terms  as  he  shall  think  best,  a  contract  with 
tranT  for  the^r  the  authorities  of  the  United  States  for  the  keeping, 
luanenance.     ^Qthing,  and  maintenance  in  the  United  States  peniten- 
tiary at  Deer  Lodge,  for  a  term  of  years  not  to  extend 
beyond  the  first  day  of  August,   1881,  of  all  persons 
sentenced  to  confinement  in  the  Territorial  penitentiary 
for  offenses  against  the  laws  of  the  Territory :     Praindcd^ 
amoant**^^****  °'  That  the  amount  contracted  to  be  paid  by  the  Territory 
shall  not  exceed  the  sum  of  one  dollar  per  day,  for 
keeping,  clothing,^and  maintaining  each  convict;    and 
within  ninety  days  before  the  time  when  such  contract 
shall  expire,  the  governor  may  renew  the  same,  on  terms 
we^T^^  ^  ^  alike  advantageous  to   the   Territory,   for   the   further 
period  of  not  exceeding  two  years,  unless  otherwise  pro- 
hibited by  law. 

Sec.  2.     All   persons   sentenced   to  imprisonment  in 
_  the  penitentiary  under  the  laws  of  this  Territory  shall 

Where    con-  r  j  j 

victH  Hhau  be  be  confincd  in  the  United  States  penitentiary  at  Deer 
Lodge,  in  pursuance  of  the  contract  to  be  made  as  above 
provided. 

Sec.  3.     It  shall  be  the  duty  of  the  warden,  or  the 
officer  of  the  United  States  in  charge,  of  the  penitentiary. 
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to  make  out  and  deliver  to  the  e^overnor  an  account  of  ^  wardm;  how 

°  to    render    ac- 

the  money  due  from  the  Territory,  specifying  the  name  countB. 

of  each  Territorial  prisoner,  and  the  length  of  time  the 

Territory  is  charged  for  such  prisoner,  and  shall  certify 

that   such   amount   is   correct,  and  that  the  prisoners 

charged  for  have  been  kept  in  the  penitentiary  during 

all  the  time  charged  for  them  respectively,  which  account 

shall  be  examined  by  the  governor,  and,  if  he  is  satisfied 

that  the  same  is  correct,  he  shall  so  certify,  and,  upon    Account:  how 

presentation  to  and  filing  with  the  Territorial  auditor  of 

such  account  and  certificate,  said  auditor  shall  proceed 

to  provide  for  the  payment  of  said  account  as  provided 

in  section  4  of  this  act. 

Sec.  4.  That  the  Territorial  auditor  is  hereby  required 
to  issue  Territorial  warrants  for  such  amounts  as  may  be 
necessary  to  pay  for  the  maintenance,  clothing,  and 
keeping  and,  in  case  of  death,  the  necessary  expenses  of  raSl'S  ti  pTy 
burial  of  such  convicts,  and  the  governor  and  auditor  ^"*"**'*"*"- 
are  authorized  and  required  to  sell  the  same  at  the  highest 
price  that  can  be  obtained  therefor,  and  apply  the  pro- 
ceeds of  such  sale  to  the  payment  of  all  sums  due,  or 
that  may  become  due,  the  United  States  under  the  pro- 
visions of  this  act :  Provided,  It  shall  be  the  duty  of 
the  Territorial  auditor,  previous  to  selling  said  Territorial 
warrants,  to  cause  to  be  published  in  a  newspaper  pub- 
lished at  the  seat  of  government  of  this  Territory,  at  to^epnbnthcdL 
least  four  consecutive  weeks  before  such  sale,  a  notice 
thereof  specifying  the  amounts  of  warrants  to  be  sold, 
and  the  time  and  place  of  such  sale. 

Sec.  5.  The  governor  is  hereby  authorized  to  make 
such  contract  as  he  shall  think  advantageous  to  the  Ter- 
ritory, for  the  hire  or  labor  of  the  Territorial  convicts 
for  the  period  of  not  exceeding  two  years,  and  to  apply 
the  proceeds  of  the  labor  of  such  prisoners  in  payment  contract  for 
of  the  amount  due  the  United  States  for  the  keeping,  w. 
clothing,  and  maintenance  of  such  prisoners  :  Proindcd^ 
That  the  governor  may  make  provision  in  such  contract 
that  the  warden,  or  other  officer  of  the  United  States 
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having  charge  and  control  of  said  Territorial  prison,  may 
cojjp^nsarton  retain  not  to  exceed  30  per  cent,  of  such  proceeds,  as 
compensation  for  his  services  in  keeping,  and  rendering, 
accounts  of  such  labor,  and  accounting  to  the  treasurer 
therefor. 

Sec.  6.     Whenever  any  Territorial   convict   shall   be 
ch5^^|e5*c^*^  discharged  from  imprisonment,  and  shall  be  destitute  of 
cJothing.  ***^**  proper  and  sufficient  clothing,  and  of  means  to  procure 
the  same,  the  governor  is  hereby  authorized  and  directed 
to  provide  proper  and  sufficient  clothing  for  such  pris- 
oner, upon  the  certificate  of  the  warden,  or  other  officer 
in  charge  of  the  penitentiary,  that  the  same  is  necessary : 
Prmudedy  .The  cost  of  such  clothing  furnished  any  one 
prisoner  shall  not  exceed  fifteen  dollars ;    and  he  shall 
also  pay  the  additional  sum  of  five  dollars  in  money. 
And  money     ^^^'  "P^^  ^^c  filing  by  the  govcrnor,  in  the  office  of  the 
Territorial  auditor,  of  the  certificate  of  such,  warden,  or 
other  officer  in  charge,  and  of  the  governor,  that  such 
clothing  was  necessary,  and  has  been  furnished,  the  said 
auditor  is  authorized  and  directed  to  draw  his  warrant 
ment.  ™  ""*"  on  the  Territorial  treasury  for  the  amount  so  expended 
for  clothing  in  favor  of  the  governor,  payable  out  of  any 
money  in  the  treasury  not  otherwise  appropriated. 

Sec.  7.      Whenever  the  word  maintenance  occurs  in 
^  the  precedincr  sections  of  this  act,  it  is  understood  to 

The    word  ^  **  ' 

Sjttned  *^°*"*^*^  mean  support,  in  sickness  as  well  as  health,  including 
all  necessary  medical  attendance  and  care. 
Approved  February  20,  1879. 


TERRITORIAL  OFFICERS — REPORTS. 
AN  ACT  requiring  certain  officers  to  report. 

Be  it  enacted  by  the  Legislative  Assembly  of  ttu  Territory 
of  Montana : 

Section  i.     That  on  the  first  day  of  January  of  each 
year  hereafter,  it  shall  be  the  duty  of  the  Territorial 
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auditor  to  cause  to  be  published  not  less  than  six  hund-  ^Auditor's  and 
red,  nor  more  than  one  thousand,  copies  of  the  auditor's  number, 
and  treasurer's  reports  to  the  governor,  for  the  preceding 
year,  in  pamphlet  form. 

Sec.  2.  Each  county  superintendent  of  common 
schools  shall,  on  or  before  the  fifteenth  day  of  December 
of  each  year,  report  to  the  Territorial  superintendent  of 
public  instruction  the  numberof  school  census  scholars  countysuper- 
between  the  ages  of  four  and  twenty-one  years,  and  the 
number  of  children  under  the  age  of  four  years,  for  the 
current  year,  and  the  amount  of  school  moneys  collected 
from  all  sources  for  the  fiscal  year  ending  on  the  first 
day  [of]  December,  instant. 

Sec.  3.     The  Territorial  superintendent  of  public  in- 
struction shall  report  annually — biennially  to  the  Legis- 
lative Assembly,  and  on  the  first  day  of  January,  1880,  pJSte^^cSJt^"' 
and  on  each  alternate  year  thereafter  to  the  governor — 

and  such  report  shall  contain  an  abstract  of  the  supple- 
mental reports  of  county  superintendents  required  to  be 

made  by  this  act. 

Sec.  4.     The  Territorial  superintendent  of  public  in- 
struction shall  cause  to  be  published  not  less  than  five     ^°'"^®'- 
hundred   copies  of  said    report,  nor  more  than  seven 

hundred  copies,  in  pamphlet  form. 

Sec.  5.     The  Territorial  auditor  shall  draw  his  warrant 
on  the  Territorial  treasurer  in  payment  for  the  printing     pavment  for 
done  under  the  provisions  of  this  act,  in  accordance  with  ^      °^' 
the  provisions  of  the  printing  law. 

Sec.  6.  Any  officer,  required  to  report  under  the 
provisions  of  this  act,  who  shall  fail  to  report  as  the  law 
directs,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  fined  in  any  sum  not  less  than  twenty-five  dol-  no/',!!^"*Siii*°' 
lars,  and  not  more  than  one  hundred  dollars,  before  any 
court  having  competent  jurisdiction;  the  proceeds  of  said 
fines  to  be  paid  into  the  school  fund  of  the  county  where 
such  conviction  shall  be  had. 

Approved  February  21,  1879. 
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Rate  of  ton. 


racks. 


TOLL  FOR  GRINDING  GRAIN. 

AN  ACT  fixing  the  rate  of  toll  for  grinding  grain. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Section  i.  That  the  owner,  or  occupier,  of  any  grist 
mill  within  this  Territory  shall  be  entitled  to  the  one- 
sixth  part  of  all  the  wheat,  rye,  or  other  grain  ground 
and  bolted,  and  to  the  one-eighth  part  of  all  rye,  malt, 
buckwheat,  corn,  barley  or  peas  ground  or  chopped, 
only. 

Sec.  2.  That  the  owner,  or  occupier,  of  every  mill 
aforesaid  shall  be  accountable  for  the  safe  keeping  of  all 
grain  received  in  said  mill  for  the  purpose  of  being 
for^^\n*'an*S  g^'^^'^d  therein,  and  shall  deliver  the  same  when  ground, 
or  ground  and  bolted,  (as  the  case  may  be)  with  the  bag 
or  bags,  sack  or  sacks,  which  were  delivered  in  said  mill 
with  the  grain,  to  the  owner  when  called  for :  Provided^ 
That  the  bag  or  bags,  sack  or  sacks,  left  as  aforesaid,  be 
distinctly  marked  with  the  initials  and  surname  of  the 
owner  or  owners  thereof:  Provided,  also.  That  nothing 
herein  contained  shall  be  so  construed  as  to  charge,  or 
make  accountable,  any  owner,  or  occupier,  of  any  mill 
for  the  loss  of  any  grain,  bag  or  bags,  sack  or  sacks, 
which  shall  happen  by  robbery,  fire,  or  other  accident 
without  the  fault  or  neglect  of  such  owner  or  occupier, 
or  that  of  any  miller  employed  by  such  owner  or 
occupier. 

Sec.  3.  That  if  the  owner  or  occupier  of  any  mill, 
their  representative,  agent  or  miller,  shall  take  a  greater 
proportionate  quantity  of  toll  than  is  hereinbefore  au- 
Penaitieu.  thorized,  and  be  duly  convicted  thereof,  before  any  court 
having  jurisdiction  of  the  same,  he,  or  they,  shall  be 
fined  for  every  such  offense  in  any  sum  not  exceeding 
one  hundred  dollars,  at  the  discretion  of  the  court. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  from 
and  after  the  first  day  of  April,    1879. 

Approved  February  21,  1879. 
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TRANSPORTATION  OF  CONVICTS. 

AN  ACT  to  provide  for  the  transportation  of  convicts  from  county  jails 

to  the  penitentiary. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

Section  i.  That  all  fees  and  expenses,  as  defined  by 
law,  accruing  to  the  sheriff  of  any  county  in  this  Terri-  tiOT^f 'wHain 
tory  for  transporting  prisoners,  convicted  under  the  laws  ^Jit^^*^^  ^^ 
of  this  Territory,  from  the  jail  of  any  county  to  the  Ter- 
ritorial prison,  shall  be  paid  by  the  Territory  of  Montana, 
and  not  by  any  county  thereof,  and  the  Territorial 
auditor  is  hereby  directed  to  draw  his  warrant  upon  the  • 

Ten  Itorial  treasurer  in  favor  of  the  sheriff  in  payment 
of  such  fees  and  expenses,  upon  any  sheriff  filing  with 
him  his  account  therefor,  which  shall  state  the  name  of 
the  prison  [prisoner]  transported,  and  the  county  jail  sheriff's  ac- 
from  which  he  was  transported,  [and  the  distance  neces-  *^^* 
sarily  traveled]  by  such  sheriff  in  transporting  such 
prisoner,  which  account  shall  be  verified  by  the  oath  of 
such  sheriff. 

Sec.  2.     That  all  acts  and  parts  of  acts  in  conflict    Repeal  of  act. 
herewith  be,  and  the  same  are  hereby,  repealed. 

Sec.  3.     This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  21,  1879. 


TRESPASS. 
AN  ACT  to  prevent  the  trespassing  of  animals  upon  private  property. 

Be  it  enacted  by  the  Legislative  Assembly  of  t/w  Territory 
of  Montana  : 

Section  i.  That  sections  one  and  two  of  chapter  IV. 
of  "An  Act  revising,  re-enacting  and  codifying  the  gen- 
eral and  permanent  laws  of  Montana  Territory,"  approved 
January  12th,  1872,  be  amended  so  as  to  read  as  follows: 

Section  i.     If  any  horse,  mule,  jack,  jenny,  hog,  sheep, 
10 


Act  amended. 
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or  any  kind  of  neat  cattle,  shall  break  into  any  ground 
enclosed  by  a  lawful  fence,  the  owner  or  manager  of  such 

triipiul^^^  *°'  animal  shall  be  liable  to  the  owner  of  such  enclosed 
premises  for  all  damages  sustained  by  such  trespass ;  and 
if  the  trespass  be  repeated  by  the  neglect  of  the  owner 
or  manager  of  such  animals,  he,  or  she,  or  they,  shall  for 
the  second  or  every  subsequent  offence  or  trespass  be 
subject  to  double  the  damages  of  such  trespass  to  the 
owner  of  said  premises :  Prcroided,  The  owner,  or  occu- 
pier, of  such  grounds  or  crops  so  damaged  and  so  tres- 
Pewo    in      P^ssed  upon  may  take  up,  and  safely  keep,  at  the  expense 

MimaK*'^*'  °P  of  the  owner  or  owners  thereof,  after  due  notice  to  said 
owners  of  such  animals,  the  said  animals,  or  as  many  of 
them  as  may  be  necessary  to  cover  the  damages  he  may- 
have  sustained,  for  ten  days;  and  before  restitution  shall 
be  had  by  the  owner  or  owners  of  such  animals,  all 
damages  done  by  them,  as  well  as  the  expense  of  posting 
and  keeping  them,  shall  be  paid.  Any  justice  of  the 
peace  in  the  township  or  precinct  shall  have  jurisdiction 
of  all  such  reclamation  of  animals,  together  with  the 
cton.  jjimages,  expenses  of  keeping,  and  posting  the  same, 
where  the  amount  claimed  does  not  exceed  one  hundred 
dollars. 

Sec.  2.  If  any  owner,  or  occupier,  of  any  grounds  or 
crops  trespassed  upon  by  animals  entering  upon  or 
breaking  into  his,  or  her,  or  their,  enclosures,  whether 
the  same  be  enclosed  by  a  lawful  fence  or  not,  shall 
maim,   or  materially  injure,  the  animal  or  animals  so 

inj^riSliiSnSB  tresspassing,  he,  she,  or  they,  shall  be  liable  to  the 
owner  or  owners  of  such  stock  for  all  damages,  and  for 
the  costs  accruing  from  a  suit  for  damages,  when  neces- 
sarily resorted  to  for  their  recovery. 

Sec.  3.     When  two  or  more  persons  shall  cultivate 

lands  under  one  enclosure,  neither  of  them  shall  place, 

or  cause  to  be  placed,  any  animal  on  his,  her,  or  their, 

ground  to  the  injury  or  damage  of  the  other,  or  others. 

Where    intir  '^"^  ^^^''  ^^  liable  for  all  damages  thus  sustained  by  the 

cultivating.        other,  or  others;   and  if  repeated,  after  due  notice  is 
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given,  and  for  every  subsequent  repetition,  double  dam- 
ages, to  be  recovered  in  any  court  having  jurisdiction. 

Sec.  4.     That  chapter  4  of  "An  Act  revising,  re-enact- 
ing and  codifying  the  general  and  permanent  laws,  of    ^***'*J|^eaied. 
Montana  Territory,"  approved  January  12th,  1872,  con- 
cerning the  tresspassing  of  animals  on  private  property, 
be,  and  the  same  is  hereby,  repealed. 

Approved  February  19,  1879. 


Penalty  for 


UNLAWFUL  INTERFERENCE. 

AN  ACT  to  prevent  unlawful  interference  with  private  rights  and  private 

property. 

Be  it  enacted  by  the  Legislative  Assetnbly  of  the  Territory 
of  Montana  : 

Section  i.  Every  person  who  by  force,  or  fraud,  or 
by  threats,  or  intimidation,  either  by  words,  or  writing, 
or  actions,  or  exhibition  of  force,  shall  prevent,  or 
interfere  with,  or  hinder,  or  delay,  any  contractor, 
mechanic,  laborer,  workman,  or  employee,  in  the  perfor- 
mance of  any  lawful  contract,  work,  labor  or  employ- 
ment, for  any  person  or  company,  or  upon  any  terms, 
or  at  any  price,  or  wages,  to  which  such  contractor,  interfcrJni'witiE 

,  ,  private  rightB. 

mechanic,  laborer,  workman,  or  employee,  may  have 
agreed,  or  for  which  he  may  desire  to  work,  or  labor,  or 
contract,  shall  be  deemed  guilty  of  felony,  and  on  con- 
viction thereof  shall  be  punished  by  fine  of  not  less  than 
one  hundred  or  more  than  five  hundred  dollars,  or  by 
imprisonment  in  the  Territorial  prison  for  a  term  of  not 
less  than  one  or  more  than  three  years,  or  by  both  such 
fine  and  imprisonment. 

Sec.  2.  Every  person  who  by  force,  or  fraud,  or  by 
threats  of  injury  to  person  or  property,  or  intimidation, 
either  by  words,  or  writings,  or  actions,  or  exhibition  of 
force,  or  otherwise,  and  without  authority  of  law,  shall 
prevent,  or  interfere  with,  or  hinder,  or  delay,  any  person,  ^J^J"  rt?T 
company,  or  corporation,  in  the  lawful  use,  or  working,  property. 
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or  enjoyment,  or  control,  of  any  mining  claim,  mill, 
works,  machinery,  or  other  property,  or  in  the  lawful 
management,  direction  and  control  of  any  workman,  or 
employee,  of  such  person,  company,  or  corporation,  or 
in  the  working,  or  performance  by  such  person,  company, 
or  corporation,  of  any  lawful  contract. or  agreement  for 
hiring,  or  work,  or  labor,  or  other  services,  shall  be 
guilty  of  a  felony,  and  on  conviction  shall  be  punished 
as  prescribed  in  section  i  of  this  act. 

Sec.  3.  Every  person  who  shall  knowingly  aid,  abet, 
assist,  advise,  or  encourage,  any  other  person  or  persons 
to  commit  any  of  the  offences  mentioned  in  this  act,  and 
For  aiding  or  ^^ery  pcrson  who,  knowing  any  of  such  offences  to 
*^®iiL"^^^^  ^''  have  been  committed,  shall  assist  or  aid  the  offender  in 
escaping  arrest,  or  trial,  shall  be  guilty  of  felony,  and, 
on  conviction,  shall  be  punished  as  provided  in  section 
I  of  this  act. 

Sec.  4.  Every  person  who  shall  associate  himself  with  or 
join  any  one  or  more  persons  with  the  intent,  or  for  the 
purpose,  of  committing  any  of  the  offences  mentioned  in 
this  act,  or  of  aiding,  abetting,  assisting,  achieving,  or 
encouraging  any  other  person  or  persons  to  commit 
such  offences,  or  any  of  them,  or  of  preventing  the 
For  oonB  ir-  ^'"''^^^  ^^  trial,  of  such  person,  or  persons,  who  have 
them*^  corainJt  [committed]  or  may  commit  such  offences,  or  any  of 
them,  shall  be  deemed  guilty  of  a  conspiracy,  and  on 
conviction  shall  be  punished  by  fine  of  not  less  than  one 
hundred  dollars,  or  more  than  five  hundred  dollars,  or 
by  imprisonment  in  the  county  jail  not  less  than  three 
nor  more  than  twelve  months,  or  by  both  such  fine  and 
imprisonment. 

Sec.  5.     Every  person  who  shall  attempt  to  commit 
any  of  the  offences  mentioned  in  this  act,  although  the 
tag  "to  "commit  Same  be  not  actually  committed,  shall  be  punished  as 
provided  in  section  4  of  this  act. 

Sec.  6.     This  act  shall  take  effect  and  be  in  full  force 
trom  and  after  its  passage. 

Approved  February  21.  1879. 
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AN  ACT  lo  incorporate  the  town  of  Butte. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Ter  Itory  of  Montana : 

ARTrcLE  I. — Of  Boundaries. 

Section  i.  That  the  inhabitants  of  the  city  of  Butte,  in  Deer 
Lodge  county,  Territory  of  Montana,  be,  and  they  are  hereby,  con- 
stituted a  body  politic  and  corporate,  by  the  name  and  style  of 
"  The  City  of  Butte,"  and  by  that  name  shall  have  perpetual  suc- 
cession ;  may  sue  and  be  sued,  plead  and  be  impleaded,  in  all  courts 
of  law  and  equity,  and  may  have  and  use  a  common  seal,  and  alter 
the  same  at  pleasure. 

Sec.  2.  That  the  following  described  territoiy  shall  for  the  pres- 
ent compose  the  said  town,  to-wit:  Beginning  at  a  post  from 
which  the  corner  to  sections  7,  12,  13,  and  18  on  the  east  boundary 
of  township  No.  3,  N.  R.  8  west  bears  noith  46°,  15'  east,  19.18 
chains  distant;  thence  west  42.31  chains  to  a  post;  thence  south 
40.00  chains  to  a  post;  thence  east  34.34  chains  to  a  post;  thence 

19.50  chains  to  a  post;    thence  east  8.16  chains  to  a  post ; 

thence  north  27.50  chains  to  the  place  of  beginning,  containing  an 
area  of  183  83-100  acres. 

Sec.  3.  Whenever  any  tract  of  land,  adjoining  the  city  of  Butte, 
shall  be  laid  off  into  town  lots,  and  duly  recorded,  as  may  be  re- 
quired by  law,  the  same  may,  by  the  city  council,  be  annexed  to 
and  become  a  part  of  the  city  of  Butte. 

Sec.  4.  The  inhabitants  of  said  city,  by  ^'le  name  and  style 
aforesaid,  shall  have  power  to  purchase,  receive  and  hold  properly, 
both  real  and  personal,  or  mixed,  either  in  or  beyond  the  city  for 
burial  grounds,  and  for  other  purposes,  for  the  use  of  the  inhabi- 
tants of  said  city. 

Article  II. — Of  the  City  Council. 

Section  i.  There  shall  be  a  city  council,  to  consist  of  a  mayor 
and  board  of  aldermen. 
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Sec.  2.  The  board  of  aldermen  shall  consist  of  two  members 
from  each  ward,  to  be  chosen  by  the  qualified  voters,  for  two  years, 
and  until  others  shall  be  legally  qualified. 

Sec.  3.  No  person  shall  be  an  alderman  unless  at  the  time  of 
his  election  he  shall  be  a  tax-paying  householder,  and  have  re- 
sided within  the  limits  of  the  city  one  year  immediately  preceding 
election,  and  shall  have  the  requisite  qualifications  to  vote  for  mem- 
bers of  the  Legislature,  and  be  a  resident  of  the  ward  for  which  he 
is  elected. 

Sec.  4.  If  any  alderman,  after  his  election,  remove  ^«-om  the 
ward  for  which  he  was  elected,  his  office  shall  be  declared  vacant ; 
the  mayor  and  aldermen  shall  serve  without  any  compensation 
whatever. 

Sec.  5.  At  the  first  meeting  of  the  city  council  the  aldermen 
shall  be  divided,  by  lot,  into  two  classes.  The  seats  of  those  of  the 
first  class  shall  be  vacated  at  the  expiration  of  the  first  year ;  and 
of  the  second  class  at  the  expiration  of  the  second  year ;  so  that 
one-half  of  the  board  shall  be  elected  annually. 

Sec.  6.  The  city  council  shall  judge  of  the  qualifications  and 
returns  of  their  own  members,  and  shall  determine  all  contested 
elections  under  this  act. 

Sec.  7.  A  majority  of  the  city  council  shall  constitute  a  quorum 
to  do  business,  but  a  smaller  number  may  adjourn  from  day  to 
day,  and  compel  the  attendance  of  absent  members,  under  such 
penalties  as  may  be  prescribed  by  ordinances. 

Sec.  8.     The   city  council   shall  have   power  to  determine  the 
rules  of  its  proceedings,  punish  its  members  for  disorderly  conduct 
and,  with  the  concurrence  of  two-thirds  of  the  members  elected, 
expel  any  member. 

Sec.  9.  No  alderman  shall  be  appointed  to  any  office  under  the 
authority  of  the  city,  nor  for  one  year  after  the  termination  of  his 
office. 

Sec.  10.  All  vacancies  that  shall  occur  in  the  board  of  aldermen 
shall  be  filled  by  election. 

Sec.  II.  The  mayor  and  aldermen,  before  entering  upon  the 
duties  of  their  respective  offices,  shall  each  take  and  subscribe  an 
oath,  or  make  affirmation,  that  he  will  support  the  Constitution  of 
the  United  States  and  the  Organic  Act  of  this  Territory,  and  that 
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he  will  well  and  truly  perform  the  duties  of  his  office  to  the  best 
of  his  skill  and  ability. 

Sec.  12.  Whenever  there  shall  be  a  tie  in  the  election  of  alder- 
man, the  judges  of  the  election  shall  certify  the  fact  to  the  mayor, 
who  shall  determine  the  same  by  lot,  in  such  manner  as*  shall  be 
prescribed  by  ordinance. 

Sec.  13.  There  shall  be  twelve  stated  meetings  of  the  city 
council  in  each  year,  at  such  times  and  places  as  may  be  prescribed 
by  the  city  council. 

Article  III. — Of  the  Executive  Officer. 

Section  i.  The  chief  executive  officer  shall  b<^  a  mayor,  who 
shall  be  a  tax-paying  householder,  and  who  shall  be  elected  by  the 
qualified  voters  of  the  city,  and  shall  hold  his  office  for  one  year, 
and  until  his  successor  shall  be  elected  and  qualified. 

Sec.  2.  No  person  shall  be  eligible  to  the  office  of  mayor  who 
shall  not  have  been  a  resident  of  the  city  for  one  year  next  preced- 
ing his  election,  or  who  shall  be  under  twenty-five  years  of  age,  or 
who  shall  not,  at  the  time  of  his  election,  be  an  elector. 

Sec.  3.  If  any  mayor,  during  the  term  for  which  he  shall  have 
been  elected,  remove  from  the  city,  or  shall  be  absent  from  the  city 
for  the  space  of  four  months,  his  office  shall  be  vacated. 

Sec.  4.  When  two  or  more  persons  shall  have  an  equal  number 
of  votes  for  mayor,  the  judges  of  election  shall  certify  the  same  to 
the  city  council,  who  shall  proceed  to  determine  the  same  by  lot, 
in  such  a  manner  as  may  be  provided  by  ordinance. 

Sec.  5.  Whenever  any  election  for  mayor  shall  be  contested,  the 
city  council  shall  determine  the  same  as  may  be  prescribed  by 
ordinance. 

Sec.  6.  Whenever  any  vacancy  shall  happen  in  the  office  of 
mayor,  it  shall  be  filled  by  election. 

Article  IV. 

Section  i.  On  the  first  Monday  in  May,  A.  D.  1879,  ^^  election 
shall  be  held  in  said  city  for  one  mayor  for  the  city  and  two  alder- 
men for  each  ward,  and  forever  thereafter,  on  the  first  Monday  in 
May,  of  each  year,  there  shall  be  an  election  of  one  mayor  for  said 
city  and  one  alderman  for  each  ward. 
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Sec.  2.  All  citizens  of  the  United  States,  and  those  who  have 
declared  their  intention  to  become  such,  of  twenty-one  years  of 
age,  who  shall  be  tax-paying  householders,  and  who  shall  have 
been  actual  residents  of  said  city  three  months  preceding  said  elec- 
tion, shall*  be  entitled  to  vote  for  city  officers  ancf  the  adoption  of 
this  charter:  Provided,  That  said  voters  shall  give  their  votes  in  the 
wards  in  which  they  shall  respectively  reside. 

Article  V. — Powers  of  the  City  Council. 

Section  i.  The  city  council  shall  have  power  and  authority  to 
levy  and  collect  ad  valorem  taxes  for  city  purposes  upon  all  taxable 
property,  real,  mixed,  and  personal,  except  as  herein  excepted, 
within  the  limits  of  the  city,  not  exceeding  three-tenths  of  one  per 
cent,  per  annum  upon  the  assessed  value  thereof,  and  may  enforce 
the  payment  of  the  same  in  any  manner  that  may  be  prescribed  by 
ordinance  not  repugnant  to  the  Constitution  of  the  United  States, 
or  the  Organic  Act  of  this  Territory. 

Sec.  2.  The  city  council  shall  have  power  to  appoint  all  officers, 
except  the  police  magistrate,  city  attorney,  city  assessor,  and  mar- 
shal, who  shall  be  nominated  by  the  mayor,  and  by  him  appointed, 
by  and  with  the  advice  of  the  city  council,  whose  term  of  office 
shall  be  for  one  year,  subject  to  removal  as  herein  provided. 

Sec.  3.  The  city  council  shall  have  power  to  require  of  all 
officers,  appointed  or  elected  in  pursuance  of  this  act,  bonds,  with 
penalty  and  security,  for  the  faithful  performance  of  their  respective 
duties,  as  may  be  deemed  expedient,  and  also  require  of  all  officers 
appointed,  or  elected,  as  aforesaid,  to  .take  such  oaths,  or  make 
such  affirmation,  as  the  city  council  may  prescribe  for  the  faithful 
performance  of  the  duties  of  their  respective  offices,  before  entering 
upon  the  discharge  of  the  same. 

Sec.  4.  To  appropriate  money  and  funds  for  the  payment  of  the 
expenses  of  the  city. 

Sec.  5.  To  make  regulations  to  prevent  the  introducing  of  con- 
tagious diseases  into  the  city,  to  make  quarantine  laws  for  that 
purpose,  and  to  enforce  the  same  within  five  miles  of  the  city. 

Sec.  6.  To  make  regulations  to  secure  the  general  health  of  the 
inhabitants;  to  declare  what  shall  be  a  nuisance,  and  to  prevent  and 
remove  the  same. 
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Sec.  7.  To  provide  the  city  with  water,  erect  hydrants  and 
pumps,  build  cisterns  and  dig  wells  in  the  streets  for  the  supply  of 
engines  and  buckets. 

Sec,  8.  To  open,  alter,  abolish,  widen,  extend,  establish,  grade, 
pave,  or  otherwise  improve  and  keep  in  repair  streets,  avenues, 
lanes,  alleys,  sidewalks,  drains,  and  sewers. 

Sec,  9,     To  establish,  erect,  and  keep  in  repair  bridges. 

Sec.  10.  To  divide  the  city  into  wards,  alter  the  boundaries 
thereof,  and  create  additional  wards,  as  the  occasion  may  require. 

Sec.  II.     To  establish,  support,  and  regulate  night  watches. 

Sec.  12.  To  provide  for  lighting  the  streets,  and  to  erect  lamp 
posts. 

Sec,  13.  To  provide  all  needful  buildings  for  the  use  of  the 
city. 

Sec.  14.  To  provide  for  the  enclosing,  improving,  and  regulating 
of  all  public  grounds  belonging  to  the  city. 

Sec.  15.  The  said  city  council  shall  not  be  authorized  to  incur 
any  indebtedness  on  behalf  of  said  city  for  any  purpose  whatever 
to  exceed  the  sum  of  five  hundred  dollars. 

Sec.  16.  It  shall  have  the  power  to  provide  for  the  prevention 
and  extinguishment  of  fires ;  to  organize  and  establish  fire  compa- 
nies. 

Sec.  17.  To  regulate  the  building  and  fixing  of  chimneys,  and 
to  fix  the  flues  thereof 

Sec.  18.  To  regulate  the  storage  of  powder,  tar,  pitch,  and  resin, 
and  other  combustible  or  dangerous  materials. 

Sec.  19.  To  regulate  parapets,  walls,  and  partition  fences,  and 
restrain  cattle,  hogs,  horses,  sheep,  and  dogs  from  running  at  large. 

Sec.  20.  To  establish  standard  weights  and  measures,  and  regu- 
late the  weights  and  measures  to  be  used  in  the  city  in  all  cases, 
not  otherwise  provided  for  by  law,  and  to  order  all  laws  on  the 
subject  to  be  enforced,  and  to  fix  and  enforce  payment  of  fines  for 
non-compliance  with  any  such  order. 

Sec.  21.     To  provide  for  taking  the  enumerations  of  the  city. 

Sec.  22.     To  regulate  the  election  of  city  officers,  and  to  provide 

for  the  removing  from  office  any  person  holding  an  office  created 

by  ordinance. 

Sec.  23.     To  fix  the  compensation  of  city  policemen  who  shall 
II 
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be  night  watchmen  :  Provided,  That  such  compensation  shall  not 
exceed  the  same  paid  by  law  in  this  Territory  to  other  officers  for 
like  service,  and  regulate  fees  for  jurors,  witnesses  and  others  for 
services  rendered  under  this  act,  or  any  ordinance  made  in  pur- 
suance thereof. 

Sec.  24.  To  regulate  the  police  of  the  city ;  to  enforce  fines, 
forfeitures,  and  penalties  for  the  breach  of  any  ordinance,  and  to 
provide  for  the  receiving  and  appropriation  of  such  fines  and  for- 
feitures, and  the  enforcement  of  such  penalties ;  and  all  moneys 
collected  under  or  by  authority  of  any  city  ordinance  shall  be 
deemed  to  be  taken  to  belong  to  said  city  for  the  general  use  and 
benefit  of  the  inhabitants  thereof,  for  the  purposes  herein  provided. 

Sec.  25.  The  city  council  shall  have  power  to  make  all  ordi- 
nances which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  powers  specified  in  this  act,  so  that  such  ordinances 
incur  no  indebtedness  whatever,  and  necessitate  no  levying  of  taxes 
exceeding  three  mills  on  each  dollar,  except  ai?  provided  for  in 
sections  five  and  six  in  article  seven,  and  be  not  repugnant  to,  nor 
inconsistent  with,  the  Constitution  of  the  United  States,  nor  the 
Organic  Act  of  this  Territory. 

Sec.  26.  The  style  of  the  ordinances  shall  be  "Be  it  ordained 
by  the  city  council  of  the  city  of  Butte." 

Sec.  27.  All  ordinances  of  the  city  council  shall,  within  ten 
days  after  they  shall  have  been  passed,  be  posted  in  three  public 
places  in  said  city,  and  shall  not  be  in  force  until  they  have  been 
posted  as  aforesaid. 

Sec.  28.  All  ordinances  of  the  city  council  may  be  proven  by 
the  seal  of  the  corporation,  and  when  printed  in  book  form,  or 
pamphlet  form,  and  purporting  to  be  printed  and  published  by- 
authority  of  the  corporation,  the  same  shall  be  received  in  evidence 
in  all  courts  and  places  without  further  proof. 

Article  VI. — The  Mayor. 

Sec.  I.  The  mayor  shall  preside  at  all  meetings  of  the  city 
council,  and,  in  case  of  a  tie,  he  shall  have  the  casting  vote,  and  in 
no  other;  in  case  of  the  non-attendance  of  the  mayor  at  any 
meeting,  the  board  of  aldermen  shall  appoint  one  of  their  number 
as  chairman,  who  shall  preside  at  the  meeting,  but  shall  not  thereby 
lose  his  right  to  vote  on  any  question  before  the  board. 
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Sec.  2.  The  mayor,  or  any  two  aldermen,  may  call  a  special 
meeting  of  the  city  council,  the  city  clerk,  on  their  requisition, 
giving  reasonable  notice  in  writing  thereof  to  all  members  of  the 
city  council  present  in  said  city. 

Sec.  3.  The  mayor  shall  at  all  times  be  vigilant  and  active  in 
enforcing  the  laws  and  ordinances  of  the  government  of  the  city. 
He  shall  inspect  the  conduct  of  all  subordinate  officers  of  said  city 
and  cause  negligence  or  positive  violation  of  duty  to  be  prosecuted 
and  punished.  He  shall  from  time  to  time  communicate  to  the 
aldermen  such  information,  and  recommend  such  measures,  as  in 
his  opinion  may  tend  to  the  improvement  of  the  finances,  the 
police,  the  health,  security,  and  comfort  of  the  city. 

Sec.  4.  He  is  hereby  authorized  to  call  on  every  male  citizen  of 
said  city  over  the  age  of  eighteen  years  to  aid  in  the  enforcement 
of  the  laws  and  ordinances,  and  in  case  of  riots  to  call  out  the 
militia  to  aid  him  jn  suppressing  the  same,  or  other  disorderly  con- 
duct, preventing  and  extinguishing  fires,  for  securing  the  peace  and 
safety  of  the  city,  or  of  carrying  into  effect  any  law  or  ordinance  ; 
and  any  person  who  shall  not  obey  such  call  shall  forfeit  to  said 
city  a  fine  not  exceeding  twenty-five  dollars. 

Sec.  5.  He  shall  have  power,  whenever  he  shall  deem  it  neces- 
sary, to  require  of  any  of  the  officers  of  said  city  an  exhibit  of  his 
books  and  papers. 

Sec.  6.  He  shall  have  power  to  execute  all  acts  that  may  be  re- 
quired of  him  by  any  ordinance  made  in  pursuance  of  this  act. 

Sec.  7.  He  shall  also  have  such  power  as  may  be  vested  in  him 
by  ordinance  of  the  city  in,  and  over,  all  places  within  five  miles  of 
the  boundaries  of  the  city,  for  the  purposes  of  enforcing  the  health 
and  quarantine  ordinances  and  regulations  thereof 

Sec.  8.  In  case  the  mayor  shall  be  guilty  of  a  palpable  omission 
of  duty,  or  shall  wilfully  and  corruptly  be  guilty  of  oppression, 
malconduct,  or  partiality  in  the  discharge  of  the  duties  of  his  office 
he  shall  be  liable  to  be  indicted  in  the  district  court  of  the  proper 
county,  and,  on  conviction,  he  shall  be  fined  not  more  than  five 
hundred  dollars,  and  the  court  shall  have  the  power,  upon  the 
recommendation  of  the  jury,  to  add  to  the  judgment  of  the  court 
that  he  be  removed  from  office,  and  forever  thereafter  be  disquali- 
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fied  from  holding  office  under  this  act,  or  any  ordinances  of  said 

city. 

Article  VII. — Miscellaneous  Provisions. 

Section  i.  The  city  council  shall  have  the  power,  for  the  pur- 
pose of  keeping  the  streets,  lanes,  avenues,  and  alleys  in  repair,  to 
require  every  able-bodied  male  inhabitant  in  said  city,  over  the  age 
of  twent>'-one  and  under  forty-five  years,  to,  labor  on  said  streets, 
lanes,  avenues,  and  alleys  not  exceeding  one  day  in  each  and  every 
year,  and  every  person  failing  to  perform  such  labor,  when  duly 
notified  by  the  street  commissioners,  shall  forfeit  and  pay  two  dol- 
lars for  said  day  so  neglected  or  refused,  to  be  used  in  improving 
the  public  streets. 

Sec.  2.  The  members  of  the  city  council  and  firemen  shall, 
during  their  term  of  service  as  such,  be  exempt  from  working  out 
any  road  or  street  tax,  and  shall  likewise  be  exempt  from  serving 
in  the  militia  of  the  Territory,  or  on  any  jury. 

Sec.  3.  The  council  shall  have  power  to  provide  for  the  punish- 
ment of  offenders  by  imprisonment  in  all  cases  where  such  offender 
shall  fail  or  refuse  to  pay  the  fine  and  forfeiture  which  may  be  re- 
covered against  them  according  to  the  laws  of  this  Territory. 

Sec.  4.  The  city  council  shall  have  power  by  ordinance  to  le\^' 
and  collect  a  special  tax  on  the  holders  of  lots  on  any  street,  lane, 
avenue,  or  alley,  according  to  their  respective  fronts,  for  the  purpose 
of  paving,  grading,  or  planking  sidewalks,  and  lighting  such  street, 
lane,  avenue,  or  alley:  Pr<nnded,  Such  tax  shall  not  exceed  the 
actual  costs  of  such  sidewalks  and  lighting  respectively,  which  tax 
shall  be  collected  in  the  same  manner  as  other  city  taxes. 

Sec.  5.  That  no  levy  or  assessment  of  taxes,  not  heretofore 
provided  for,  shall  be  made  by  said  city  council,  except  upon  a  vote 
of  two-thirds  of  the  members  thereof,  and  every  levy  of  taxes  for 
each  purpose  shall  be  set  forth  in  a  section  of  an  ordinance  by 
itself 

Sec.  6.  After  the  passage  of  said  ordinance  by  such  vote,  the 
same  shall  be  published  in  one  city  newspaper  for  at  least  one 
week,  together  with  a  notice  that  the  same  will  be  submitted  to  a 
vote  of  the  tax-paying  householders  of  said  city,  on  a  day,  and  at 
a  place  in  each  of  the  wards  to  be  named,  which  election  shall  be 
conducted  as  is  provided  in  other  cases,  and  the  ballots  shall  be 
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"for  section  ( )  of  an  ordinance  entitled   (giving  title),"   or, 

"against  section^( )  of  an  ordinance  entitled  (giving  title),"  and 

if  two-thirds  of  said  voters  shall  approve  the  same,  the  said  ordi- 
nance shall  be  in  full  force ;  but  if  not  so  approved,  the  same  shall 
be  void. 

Sec.  7.  The  city  council  shall  provide  the  detailed  method  of 
conducting  such  elections  not  inconsistent  with  this  act,  but  nothing 
in  this  and  the  two  preceding  sections  shall  effect  the  passage  of 
ordinances  levying  taxes  for  the  maintenance  of  the  city  police, 
(not  exceeding  two  in  number),  the  payment  of  the  night  watch- 
men, (not  exceeding  two  in  number),  paraphernalia  for  extinguish- 
ing fires,  cleaning  streets,  enclosing  and  protecting  cemeteries, 
maintaining  and  keeping  in  repair  the  property  of  the  fire 
department,  and  necessary  notices  in  one  of  the  city  newspapers. 

Sec,  8.  That  the  city  shall  not  be  liable  for  any  costs  in  any 
suit  prosecuted  in  its  name  in  its  own  courts,  nor  shall  any  fees 
taxed  exceed  in  amount  the  items  of  fees  allowed  for  similar  ser- 
vices to  other  officers  in  this  Territory. 

Sec.  9.  All  fines  and  forfeitures  collected  for  offenses  committed, 
or  penalties  incurred,  within  the  incorporation  limits  of  the  city  of 
Butte,  shall  be  paid  into  the  treasury  of  the  said  city,  by  the  officer 
collecting  the  same,  with  details  of  sources,  and  on  what  account 
paid  out. 

Sec.  10.  The  city  council  shall  cause  to  be  published,  annually, 
a  full  and  complete  statement  of  all  moneys  received  and  expended, 
from  whatever  source  received,  and  account  paid  out,  with  full 
details. 

Sec.  II.  All  suits,  actions,  and  prosecutions  instituted,  com- 
menced, or  brought  by  the  corporation  hereby  created,  shall  be 
prosecuted  in  the  name  of  the  city  of  Butte. 

Sec.  12.  Appeals  shall  be  allowed  from  decisions  in  all  cases 
arising  under  the  provisions  of  this  act,  or  any  ordinance 
passed  in  pursuance  thereof,  to  the  district  court,  and  every  such 
appeal  shall  be  granted  in  the  same  manner,  and  with  like  effect, 
as  appeals  are  taken  from  and  granted  from  justices  of  the  peace 
under  the  laws  of  this  Territory. 

Sec.  13.  All  contracts  involving  the  expenditure  of  one  hundred 
dollars  or  more,  the  city  council  shall  advertise  the  same,  with 
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specifications,  for  a  period  to  be  prescribed  by  ordinance,  and  award 
the  same  to  the  lowest  responsible  bidder,  and  they  shall  so  adver- 
tise all  contracts  when  convenient  ''O  do  so. 

Sec.  14.  Whenever  the  mayor  shall  absent  himself  from  the 
city,  or  resign,  or  die,  or  his  office  shall  otherwise  become  vacated, 
the  board  of  aldermen  shall  immediately  proceed  to  elect  one  of 
their  number  president,  who  shall  be  mayor  pro-tem,  until  the 
office  shall  be  filled  by  election  as  herein  provided. 

Sec.  15.  This  act  is  declared  to  be  a  public  act,  and  may  be 
read  in  evidence  in  all  courts  of  law  and  equity  within  this  Terri- 
tory without  proof 

Sec.  16  The  city  marshal  and  the  constables  within  said  city 
of  Butte,  shall  be  authorized  and  have  power  to  execute  anywhere 
within  the  county  wherein  said  city  may  be  located,  all  processes 
issued  by  the  police  magistrate  of  said  city,  or  other  magistrate 
within  said  city,  and  the  said  marshal  shall  have  power  to  do  all 
the  acts  that  a  constable  may  lawfully  do,  and  shall  receive  the 
same  fees  that  are  allowed  to  constables  in  similar  cases,  and  shall 
give  bonds  as  constables  are  required  by  law  to  give. 

Sec.  17.  All  actions  brought  to  recover  any  penalty,  or  forfeiture, 
under  this  act,  or  any  ordinance,  by-law,  or  police  regulation  made 
in  pursuance  thereof,  shall  be  brought  in  the  corporate  name  of 
said  city. 

Sec,  18.  In  all  prosecutions  for  any  violation  of  any  ordinance, 
by-law,  or  other  regulation,  the  first  process  shall  be  by  summons, 
unless  oath  or  affirmation  shall  be  made  for  a  warrant  as  in  other 
cases. 

Sec.  19.  Upon  rendition  of  judgment  the  officer  rendering  such 
judgment  may  require  the  defendant  to  be  confined  in  jail  for  a 
term  not  exceeding  three  months,  and  all  persons  so  committed 
shall  be  [con]fined  one  day  for  each  five  dollars  of  such  judgment 
and  costs  unless  he  shall  pay  the  same. 

Sec.  20.  The  police  magistrate  shall  have  jurisdiction  in  all 
cases  of  violation  of  the  city  ordinances,  and  shall  have  the  same 
jurisdiction  in  all  civil  and  criminal  proceedings  as  is  now,  or  shall 
hereafter  be,  conferred  upon  other  justices  of  the  peace  of  this 
Territory,  and,  in  all  courts  of  this  Territory,  said  police  magistrate 
shall  be  held  to  be  and  he  is  hereby  constituted  a  justice  of  the 
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peace ;  but  no  change  of  venue  shall  be  allowed  from  said  police 
magistrate  to  any  justice  of  the  peace  for  the  hearing  or  determina- 
tion of  any  case  when  proceedings  shall  be  commenced  against 
any  person  or  persons  for  the  violation  of  any  city  ordinance. 

Sec,  21.  The  duties  of  all  officers  mentioned  in  this  act,  not 
herein  prescribed,  shall  be  prescribed  by  ordinance. 

Sec.  22.  There  shall  be  a  police  magistrate,  city  attorney,  who 
shall  also  act  as  city  clerk,  city  assessor,  who  shall  also  act  as  city 
treasurer  and  collector,  and  the  city  marshal,  appointed  as  hereto- 
fore provided.  The  police  magistrate  shall  be  a  justice  of  the  peace 
in  said  county,  and  he  shall  have  the  exclusive  jurisdiction  of  all 
offences  against  the  ordinances  of  said  city.  The  city  attorney, 
city  assessor,  and  city  marshal,  shall  severally  discharge  the  duties 
usually  pertaining  to  said  offices  respectively,  and  the  manner 
thereof  may  be  prescribed  by  ordinance. 

Sec.  23.  This  charter  shall  be  submitted  to  the  qualified  voters 
of  the  city  of  Butte,  on  or  before  the  first  Monday  in  April,  1879, 
at  one  convenient  place  therein,  by  direction  of  the  commissioners 
appointed  in  this  act.  The  ballots  shall  have  printed  or  written 
thereon,  "  For  the  Charter,"  or,  "Against  the  Charter,"  and  if  a 
majority  of  the  votes  so  cast  at  the  election  shall  be  in  favor  of  the 
charter,  then  this  act  to  be  in  full  force  and  effect;  but  if  a  majority 
of  the  votes  so  cast  shall  be  against  the  charter,  then  this  act  shall 
remain  suspended,  unless  thereafter  enforced  as  hereinafter  set  forth. 

Sec.  24.  W.  A.  Clark,  Jeremiah  Roach,  Henry  Jacobs,  James 
Talbott,  Emanuel  Hirbour,  James  Mathews,  and  Dr.  Chas.  F. 
Mussigbrod,  be,  and  are  hereby,  constituted  and  appointed  to  act  as 
commissioners,  and  to  serve  in  such  capacity  until  the  first  board 
of  aldermen  of  said  city  shall  be  elected  and  duly  qualified.  Such 
commissioners,  or  any  three  of  them,  shall,  if  a  majority  of  the 
electors  of  said  city  vote  in  favor  of  this  charter,  within  thirty  days 
from  its  acceptance  as  aforesaid,  proceed  to  lay  out  the  territory 
embraced  within  the  limits  of  said  city  of  Butte  into  four  wards, 
and  fix  the  boundaries  of  the  same ;  and  shall  also  provide  for  hold- 
ing the  first  election  herein  appointed  in  the  several  wards  of  said 
city;  shall  fix  the  place  for  holding  said  election  in  each  of  said 
wards;  shall  appoint  the  persons  to  act  as  judges  of  election  in  each 
of  said  wards,  who  shall  be  sworn,  and  whose  places  may  be  filled. 
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in  case  they  do  not  serve,  as  provided  by  law  in  other  elections. 
Said  election  shall  be  held  and  returns  thereof  made  and  certified 
in  all  respects  as  provided  by  law  for  the  election  of  members  of 
the  Legislative  Assembly.  A  copy  of  said  returns  of  said  election 
shall  be  delivered  to  the  commissioners,  who  shall  canvass  the  same 
within  three  days  from  the  time  received,  and  the  persons  receiving 
the  highest  number  of  votes  for  the  several  officers  to  be  elected 
under  this  act,  and  the  aldermen  for  each  ward  shall  be  declared  by 
said  commissioners,  or  any  four  of  them,  duly  elected  to  said 
offices.  If  two  or  more  persons  shall,  at  said  election,  receive  the 
same  number  of  votes  for  one  of  said  offices,  the  commissioners 
shall  determine  the  same  by  lot.  Thereafter,  on  the  first  Monday 
in  May  each  annual  election  shall  take  place. 

Sec.  25.  In  case  of  rejection  of  this  charter  by  a  majority  of  the 
voters  at  the  first  election,  at  any  time  or  times  thereafter,  when 
sixty  of  the  qualified  voters  of  said  city  shall  petition  said  commis- 
sioners for  a  re-submission  of  said  charter  to  the  voters  of  said  city, 
then  it  shall  be  the  duty  of  said  commissioners  to  again  submit  the 
adoption,  or  rejection,  of  this  charter  to  a  vote  of  the  qualified 
voters  of  said  city,  and  if  upon  said  second  submission  a  majority 
shall  adopt  this  charter,  then  the  same  shall  be  in  full  force  and 
effect  from  the  time  of  its  adoption.  Said  re-submission  shall  be 
conducted  as  in  section  24  provided,  and  whenever  said  commis- 
sioners, or  a  majority  of  them  present  in  said  city,  shall  be  of  the 
opinion  that  an  incorporation  is  desired,  they  may  re-submit  said 
charter,  so  many  times  as  in  their  judgment  shall  be  proper,  for 
adoption,  or  rejection,  in  the  manner  in  said  section  provided. 

Sec.  26.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  February  21,  1879. 


AN  ACT  to  provide  for  the  codification  of  the  general  laws  of  Montana  Territory. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana  : 

Section  i.     That  Harry  R.  Comly,  of  the  county  of  Lewis  and 
Clarke,  Montana  Territory,  be,  and  he  is  hereby,  designated  as  a 
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commissioner  whose  duty  shall  be  to  arrange  and  codify  the  general 
laws  of  the  Territory  as  they  may  exist  at  the  expiration  of  the 
present  session  of  the  Legislative  Assembly. 

Sec.  2.  The  said  commissioner  shall  prepare  the  said  codifica- 
tion in  the  form  of  an  engrossed  bill  and  report  the  same  to  the 
next  session  of  the  Legislative  Assembly  for  its  action.  He  shall 
also  cause  to  be  printed  in  book  form  the  laws  so  codified,  and 
shall  cause  to  be  delivered  to  the  Territorial  auditor  three  hundred 
copies  of  the  same  at  least  two  months  prior  to  the  next  regular 
session  of  the  Legislative  Assembly ;  and  the  said  auditor,  upon 
receipt  of  the  same,  shall  send  by  mail  one  copy  thereof  to  each 
of  the  members  who  shall  be  returned  as  elected  to  the  next  Leg- 
islative Assembly,  one  copy  to  each  of  the  members  of  the  present 
Legislative  Assembly,  and  one  copy  each  to  the  governor,  the  judges 
of  the  supreme  court,  and  the  judges  of  the  several  probate  courts, 
and  one  copy  thereof  to  each  practicing  attorney  at  law  within  the 
Territory  who  shall  apply  to  the  auditor  therefor. 

Sec.  3.  In  making  such  codification,  the  said  commissioner 
shall  arrange  all  laws  relating  to  the  practice  in  civil  cases  in  the 
courts  of  justice  in  this  Territory  under  one  division  ;  all  laws  re- 
lating to  the  practice  in  criminal  cases  under  another  division ;  and 
all  laws  relating  to  crimes  and  punishments  under  another;  all 
other  laws  shall  be  arranged  under  proper  titles  and  sections  of 
another  division.  In  consolidating  the  sections  of  any  two  or  more 
acts  he  shall  strictly  conform  to  the  meaning  and  intention  of  the 
laws  as  they  now  stand,  and  as  near  as  may  be  the  exact  wording. 
Where  it  is  evident  that  errors  exist  in  any  laws,  in  grammatical 
construction  or  orthography,  or  in  referring  to  sections  of  other 
laws,  he  shall  correct  the  same,  but  in  all  such  cases  he  shall  report 
to  the  next  Legislative  Assembly  all  such  errors  and  corrections. 

Sec.  4.  The  said  commissioner  shall  receive,  as  compensation 
for  his  services,  the  sum  of  one  thousand  dollars,  and  for  the  pur- 
pose of  printing  the  codification,  as  herein  contemplated,  the  sum 
of  one  thousand  five  hundred  dollars ;  and  the  sum  of  two  thousand 
five  hundred  dollars  for  such  purpose  is  hereby  appropriated  out  of 
any  moneys  not  otherwise  appropriated  in  the  Territorial  treasury ; 
and  the  Territorial  auditor  is  hereby  directed  to  draw  his  warrant 

upon  the  Territorial  treasurer  for  the  said  amount  of  two  thousand 
12 
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five  hundred  dollars  in  favor  of  said  commissioner,  when  said  com- 
missioner shall  have  filed  in  the  auditor's  office  the  engrossed  copy 
of  the  codification  heretofore  referred  to  for  the  use  of  the  next 
Legislative  Assembly :  Pnnndai,  That  said  commissioner  shall 
file  at  the  same  time,  in  the  auditor's  office,  a  good  and  sufficient 
bond  to  the  Territory  of  Montana  in  the  penal  sum  of  three  thous- 
and dollars,  with  two  sufficient  sureties,  conditioned  for  the  faithful 
performance  of  his  duties  as  prescribed  in  this  act.  \ 

Sec.  5.  Before  proceeding  to  perform  any  duties  required  by 
this  act,  and  as  a  token  of  his  acceptance  of  the  duties  imposed, 
the  said  commissioner  shall  take  and  subscribe  to  the  following 
oath  of  office  and  file  the  same  in  the  office  of  the  Territorial 
auditor : 

I do  solemnly  swear  that  1  will  faithfully  perform  the 

duties  of  commissioner  to  codify  the  laws  of  Montana  Territory  as 
prescribed  by  an  act  of  the  Legislative  Assembly  entitled  "An  act 
to  provide  for  the  codification  of  the  general  laws  of  Montana  Ter- 
ritory," to  the  best  of  my  skill  and  ability ;  that  in  codifying  and 
arranging  said  laws  I  will  to  the  best  of  my  skill  and  ability  en- 
deavor so  to  do  as  to  preserve  the  meaning  and  intention  of  said 
laws,  and  as  near  as  may  be  the  exact  wording  of  the  same,  as 
they  shall  be  and  remain  upon  the  adjournment  of  the  eleventh 
session  of  the  Legislative  Assembly. 

Sec.  6.  The  said  commissioner  shall  dispose  of  the  one  thousand 
five  hundred  dollars  appropriated  in  section  4  of  this  act  for  the 
purpose  of  furnishing  the  three  hundred  copies  of  the  said  codifi- 
cation in  book  form.  The  printing  of  such  codification  shall  be 
paid  for  at  the  same  rate  now  allowed  by  the  United  States  govern- 
ment, under  the  laws  thereof,  for  public  printing,  and  the  auditor 
shall  draw  his  warrant  as  hereinbefore  provided  for  the  cost  of  the 
printing  of  such  codification  at  the  rates  aforesaid  :  Pr(nndcd^  the 
Territory  of  Montana  shall  in  no  case  be  held  responsible  for  any 
greater  amount  than  the  said  sum  of  one  thousand  five  hundred 
dollars  for  such  printing,  nor  shall  any  portion  of  the  appropriation 
herein  made  be  paid  for  any  number  of  copies  of  such  codification 
less  than  said  number  of  three  hundred. 

Sec  7.  No  money  herein  appropriated  shall  be  paid,  nor  shall 
the  auditor  draw  his  warrant  for  any  part  of  the  amount  in  this  act 
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« 

appropriated,  until  the  number  of  copies  of  such  codification  herein 
specified  shall  be  printed  and  delivered  as  herein  required ;  nor 
shall  any  portion  of  the  amount  herein  appropriated  to  the  said 
Harry  R.  Comly  be  paid  unless  such  codification  be  printed  in  the 
manner  in  this  act  provided. 

[The  foregoing  act  having  been  presented  to  the  governor  of  the  Territory  of  Montana 
for  his  approval,  was,  on  February  21,  1879,  returned  by  the  governor  to  the  Council,  in 
which  it  originated,  without  his  approval  and  with  his  objections  thereto.  The  objections 
were  entered  at  large  upon  the  journals  of  the  Council ;  the  vote  by  which  the  bill  was 
passed  was  reconsidered,  and  on  the  question  being  put  ''Shall  this  bill  pass,  the  objec- 
tions of  the  governor  to  the  contrary  notwithstanding  ?'*  It  was  passed  by  a  two-thirds 
vote  of  the  Council.  The  bill  was  then  sent  to  the  House  of  Representatives,  together 
with  the  objections  of  the  governor.  The  vote  by  which  the  bill  was  passed  was  then 
immediately  reconsidered,  and  upon  the  question  "Shall  this  bill  pass,  the  objections  of 
tlie  governor  to  the  contrary  notwithstanding?"  It  was  passed  by  a  two-thirds  vote  of  the 
House.] 


AN  ACT  to  provide  for  the  refunding  of  the  overdue  bunds  of  Missoula  county,  with 

accrued  interest',  and  for  other  puqwses. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  TefHtory  of  Montana: 

Section  i.  The  county  commissioners  of  Missoula  county  are 
hereby  authorized  ^d  empowered  to  issue,  on  the  credit  of  said 
county,  coupon  bonds  to  an  amount  sufficient  to  enable  them  to 
redeem  all  outstanding  fifteen  (15)  per  cent,  bonds. 

Sec.  2.  Said  bonds  shall  be  of  the  denomination  of  five  hun- 
dred (^500)  [dollars]  and  of  one  thousand  ($1,000)  dollars  each, 
and  shall  bear  interest  at  the  rate  of  six  per  cent,  per  annum.  They 
shall  be  in  such  form  as  the  board  of  commissioners  may  prescribe, 
and  shall  be  signed  by  the  chairman  of  the  board  of  county  com- 
missioners, and  the  treasurer  of  said  county,  and  shall  also  be  sealed 
with  the  seal  of  said  county,  and  countersigned  by  the  clerk  thereof  f 
The  coupons  attached  to  said  bonds  shall  be  signed  by  the  chair- 
man of  said  board,  the  treasurer  of  the  county,  and  the  county- 
clerk.  Each  bond  issued  under  the  provisions  of  this  act  shall  be 
registered  by  said  county  treasurer,  in  a  book  to  be  kept  for  that 
purpose,  and  such  registration  shall  show  the  number  and  amount 
of  each  bond,  and  when  and  to  whom  issued. 

Sec.  3.  The  commissioners  of  Missoula  county  are  hereby 
authorized  and  empowered  to  issue  to  the  party,  or  parties,  holding 
or  owning  the  fifteen  ( 1 5)  per  cent,  bonds  of  said  county  now  due 
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and  unpaid,  a  sufficient  amount  of  six  per  cent,  bonds  of  said 
county,  at  their  par  value,  as  will  enable  them  to  take  up  and  pay 
off  said  bonds,  with  the  accrued  interest  thereon:  Proinded,  The 
same  may  be  done  with  the  consent  of  the  holder,  or  holders,  of 
the  fifteen  per  cent,  bonds. 

Sec.  4.  The  treasurer  of  said  county  shall  pay  in  lawful  money 
of  the  United  States,  at  the  expiration  of  six  (6)  months  from  the 
date  of  the  issue  of  such  bonds,  the  interest  due  thereon,  and  semi- 
annually thereafter  upon  presentation  at  his  office  of  the  proper 
coupon,  which  shall  show  the  amount  due,  and  the  number  of  the 
bond  to  which  it  belonged;  but  in  case  the  holder,  or  holders,  of 
any  such  bonds  issued  under  the  provisions  of  this  act,  shall  elect 
to  have  the  principal  or  interest  of  said  bonds  paid  in  the  city  of 
New  York,  or  elsewhere,  then,  upon  giving  the  treasurer  of  said 
county  notice  thereof,  and  designating  some  bank,  or  banking 
house,  in  said  city  of  New  York,  or  plsewhere,  the  treasurer  of  said 
county  is  hereby  authorized  and  directed  to  pay  the  same  at  such 
designated  bank,  t)r  banking  house.  All  coupons  so  paid  shall  be 
reported  to  the  board  of  commissioners  at  their  first  meeting  there- 
after. ^ 

Sec.  5.  The  treasurer  shall  register,  in  a  book  kept  for  that  pur- 
pose, all  bonds  redeemed  by  him,  which  book  shall  show  the  amount 
of  the  bond,  its  number  and  date,  to  whom  issued,  and  when,  and 
trom  whom  redeemed.  Said  treasurer  shall  also  write  across  the 
face  of  said  bond,  in  red  ink,  the  word  *'  Redeemed,"  with  the  date 
of  such  redemption,  and  shall  subscribe  his  name  thereto.  He 
shall,  also,  cancel  the  same  with  a  cancelling  stamp. 

Sec.  6.  The  county  commissioners  of  the  county  of  Missoula,  at 
^  their  regular  meeting  on  the  first  Monday  of  March,  1879,  and  there- 
after on  the  first  Monday  in  January  of  each  year,  upon  the  basis  of 
the  receipts  and  expenditures  of  the  county  for  the  preceding  fiscal 
year,  shall  levy  the  following  ad  valorem  tax  upon  each  dollar  of 
property  subject  to  taxation  in  said  county,  to- wit: 

First.  To  meet  the  current  expenses  of  said  county  for  the  ensu- 
ing year  not  exceeding  twelve  (12)  mills  on  the  dollar,  which  shall 
constitute  the  current  expense  fund  of  said  county,  and  shall  be 
applied  to  the  payment  of  the  current  expenses  of  said  county. 

Second.     They  shall  levy  annually  a  sufficient  number  of  mills 
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on  each  dollar  of  taxable  property  in  said  county  to  pay  the  interest 
upon  the  bonds  authorized  to  be  issued  under  the  provisions  of  this 
act,  and  the  ten  per  cent,  bonds  of  said  county,  which  sum  shall 
constitute  the  interest  fund  of  said  county,  and  shall  be  applied  by 
the  treasurer  of  said  county  to  the  redemption  of  the  interest  cou- 
pons as  the  same  shall  become  due  and  payable. 

Third.  To  create  a  sinking  fund  for  the  final  redemption  of  the 
bonds  of  Missoula  county  under  the  provisions  of  this  act,  and  the 
ten  per  cent,  bonds  of  said  county  as  the  same  shall  become  due 
and  payable,  the  board  of  county  commissioners  shall  levy  not  less 
than  one-fourth  of  one  mill  on  each  dollar  of  taxable  property  in 
said  county  for  each  fifteen  thousand  (<l  15,000)  dollars  of  bonds  of 
said  county,  which  sum  shall  be  paid  to,  and  receipted  by,  the 
treasurer  of  the  Territory,  who,  with  the  governor  and  auditor, 
shall  invest  the  same,  with  the  concurrence  of  a  majority  of  the 
board  of  county  commissioners  of  said  county,  as  in  their  judgment 
will  best  answer  the  interests  of  said  county  and  the  objects  thereof 

Fourth.     For  Territorial  purposes,  three  mills  on  the  dollar. 

Fifth.  For  school  purposes,  four  mills  on  the  dollar,  and  no 
more. 

Sixth.  For  the  payment  of  outstanding  warrants  on  the  contin- 
gent fund,  not  to  exceed  one-half  mill  on  the  dollar. 

Seventh.  For  the  payment  of  outstanding  warrants  on  the  road 
and  bridge  fund,  not  exceeding  one-half  mill  on  the  dollar. 

Eighth.  For  the  payment  of  outstanding  warrants  on  the  poor 
fund,  not  exceeding  one-half  mill  on  the  dollar. 

Ninth.  For  the  payment  of  outstanding  warrants  on  the  general 
fund,  not  exceeding  one-half  mill  on  the  dollar. 

Tenth.  For  the  repair  of  that  portion  of  the  Mullan  road  lying 
between  Medicine  Tree  hill  and  the  west  bank  of  the  Big  Blackfoot 
river,  one  mill  on  the  dollar,  and  no  more. 

Eleventh.  For  the  repair  of  that  portion  of  the  Bitter  Root  and 
Bannack  wagon  road  lying  between  the  mouth  of  Sleeping  Child 
creek  and  the  summit  of  the  divide  between  the  Bitter  Root  and 
Big  Hole  rivers,  one  mill  on  the  dollar,  and  no  more. 

Sec.  8[7].  It  is  further  provided  that  the  per  capita  tax,  and  fifty 
per  cent,  of  all  licenses  authorized  by  law,  shall  be  placed  to  the 
credit  of  the  current  expense  fund  of  said  county,  and  the  residue 
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of  said  license  tax  shall  be  placed  to  the  credit  of  the  general  fund. 

Sec.  9[8].  It  is  hereby  made  the  duty  of  the  board  of  county 
commissioners  of  said  county  to  require  the  treasurer-elect  of  said 
county,  before  entering  upon  tBe  duties  of  his  office,  to  execute  a 
penal  bond  to  the  said  board  of  county  commissioners  of  said  coun- 
ty, in  a  sum  not  less  than  the  total  revenues  of  said  county  for 
the  preceding  year,  said  bond  to  be  approved  by  said  board  of 
county  commissioners  of  said  county  at  their  regular  March  session 
of  each  year. 

Sec.  io[9].  Sections  numbered  i,  2,  3,  4,  5,  6,  7,  8  and  9,  inclu- 
sive, of  "An  act  in  relation  to  the  collection  and  disbursements  of 
the  revenue  of  Missoula  county,  and  for  other  purposes."  approved 
February  i6th,  1877,  ^^^  ^1'  other  acts,  or  parts  of  acts,  in  conflict 
with  the  provisions  of  this  act,  are  hereby  repealed. 

Approved  February  21,  1879. 


AN  ACT  for  the  redemption  of  the  funded  debt  of  Gallatin  county,  Montana. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territor)>  of  Montana: 

Section  I.  That  the  county  commissioners  of  Gallatin  county- 
are  hereby  authorized  and  empowered  to  issue,  on  the  credit  of 
said  county,  coupon  bonds  to  an  amount  sufficient  to  enable  them 
to  redeem  all  outstanding  bonds  of  said  county  falling  due  in  the 
years  A.  D.  1879.  ^"d  A.  D.  1880,  which  said  bonds  shall  be 
redeemable  at  the  pleasure  of  said  county,  after  seven  years  from 
their  date,  and  shall  be  dated  at  the  time  of  their  issue,  and  shall 
become  due  and  payable  fifteen  years  from  their  date ;  and  the  faith 
of  the  county  of  Gallatin  is  hereby  pledged  for  the  payment  of  the 
interest  and  the  redemption  of  the  principal  of  said  bonds. 

Sec.  2.  •  Said  bonds  shall  be  lithographed,  and  shall  be  of  the 
denominations  of  fifty  one  hundred,  five  hundred,  and  one  thousand' 
dollars  each,  and  shall  bear  interest  at  a  rate  not  exceeding  eight 
per  cent,  per  annum.  They  shall  be  in  such  form  as  the  commis- 
sioners may  direct,  and  they  shall  be  signed  by  the  chairman  of 
the   board   of   county   commissioners,   and  the  treasurer  of  said 
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county.  They  shall  also  be  sealed  with  the  county  seal  of  said 
county,  and  countersigned  by  the  clerk  of  said  county.  The  cou- 
pons attached  to  the  bonds  shall  be  signed  by  the  chairman  of  said 
board,  the  treasurer  of  the  county,  and  the  county  clerk.  Each 
bond  issued  shall  be  registered  by  the  said  county  treasurer,  in  a 
book  provided  for  that  purpose,  and  such  registration  shall  show 
the  number,  and  amount  of  each  bond,  and  when  and  to  whom 
issued. 

Sec.  3.  When  it  shall  appear  to  said  board  of  county  commis- 
sioners, at  any  regular  meeting  thereof,  that  there  is  not  a  sufficient 
sum  in  the  sinking  fund  to  meet  any  outstanding  bonds  maturing, 
and  falling  due,  before  their  next  regular  session,  they  shall  order  a 
sale  of  a  sufficient  number  of  the  bonds  provided  for  in  this  act  to 
meet  such  deiciency. 

Sec.  4.  Such  sale  of  bonds  shall  be  by  public  auction  to  the 
highest  bidder  for  cash,  but,  for  not  less  than  their  par  value,  and 
shall  be  made  at  the  front  door  of  the  court  house  in  said  Gallatin 
county.  Notice  of  the  time  and  plac^  of  such  sale  shall  be  given 
by  advertisement  in  one  or  more  newspapers,  published  in  this 
Territory,  for  a  period  of  not  less  than  four  weeks  prior  to  the  time 
of  such  sale,  and  in  like  manner  by  giving  notice  in  one  or  more 
weekly  newspapers  published  in  the  city  of  New  York,  State  of 
New  York,  for  a  period  of  not  less  than  four  weeks,  said  notice  to 
be  given  in  said  weekly  newspaper,  or  newspapers,  sixty  days  prior 
to  the  time  of  such  sale. 

Sec.  5.  The  treasurer  of  said  county  shall  pay,  in  lawful  money 
of  the  United  States,  at  the  expiration  of  six  months  from  the  date 
of  the  issue  of  each  bond,  the  interest  due  thereon,  and  semi- 
annually  thereafter,  upon  presentation  at  his  office  of  the  proper 
coupon,  which  shall  show  the  amount  due,  and  the  number  of  the 
bond  to  which  it  belonged.  All  coupons  so  paid  shall  be  reported 
to  the  said  commissioners  at  their  first  meeting  thereafter.  Should 
the  holder,  or  holders,  of  said  bonds  to  an  amount  of  not  less  than 
one  thousand  dollars,  give  the  said  treasurer  notice  in  writing  that 
they  desire  the  bonds  so  held  by  them,  and  the  interest  accruing 
thereon,  to  be  paid  at  a  designated  national  bank  in  the  city  of 
New  York,  then  the  said  bonds  and  coupons  so  held  by  such 
person  or  persons,  shall  be  payable  at  such  bank  in  the  cit>'  of 
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New  York ;  otherwise  said  bonds  and  coupons  shall  be  payable  at 
the  office  of  said  treasurer. 

Sec.  6.  The  proceeds  of  the  sale  of  such  bonds  shall  be  paid 
into  the  county  treasury  of  said  county  and  shall  be  applied  to  the 
sinking  fund. 

Sec.  7.  The  treasurer  shall  register,  in  a  book  to  be  kept  by 
him  for  that  purpose,  all  bonds  redeemed  by  him,  which  book  shall 
show  the  amount  of  the  bond,  its  number  and  date,  when  and  to 
whom  issued,  and  when  and  from  whom  redeemed.  Said  treasurer 
shall  also  write  across  the  face  of  said  bond  in  red  ink  the  word 
"Redeemed,"  with  the  date  of  such  redemption,  and  shall  subscribe 
his  name  thereto.  He  shall  also  cancel  said  bonds  with  a  cancelling 
stamp. 

Sec.  8.  The  county  clerk  shall  receive,  in  full  compensation  for 
his  services  in  making  out  and  signing  and  affixing  the  county  seal 
to  the  bonds  and  coupons,  contemplated  in  this  act,  the  sum  of  fifty 
cents  for  each  bond  issued,  anything  in  the  law  regulating  the  fees 
of  county  clerks  to  the  contrary  notwithstanding. 

Sec.  9.  This  act  shall  not  be  so  construed  as  to  entitle  the 
county  treasurer  to  any  other  or  further  compensation  than  he  is 
now  allowed  by  law. 

Sec.  10.  All  acts,  and  parts  of  acts,  in  conflict  with  this  act,  are 
hereby  repealed. 

[The  foregoing  act,  having  been  presented  to  the  governor  of  Montana  'J'erritory,  on 
the  thirteenth  day  of  February,  1879,  for  approval,  and  not  having  been  returned  by  him 
to  that  House  of  the  Legislative  Assembly  in  which  it  originated  within  the  lime  pre- 
scribed by  section  1842,  chap.  I,  title  XXIII,  revised  statues  of  the  United  State-s,  has 
become  a  law  without  his  approval.] 


AN  ACT  to  provide  for  the  funding  of  the  outstanding  twelve  per  cent,  bonds  of  Jef- 
ferson county,  Montana  Territory. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana  : 

Section  i.  That  the  commissioners  of  Jeflferson  county,  Montana 
Territory,  are  hereby  authorized  and  empowered  to  issue,  on  the 
credit  of  said  county,  coupon  bonds  to  an  amount  not  exceeding 
forty  thousand  dollars,  or  so  much  thereof  as  may  be  necessary,  to 
redeem  all  of  the  outstanding  tA\'elve  per  cent,  bonds  heretofore 
issued  by  said  county,  together  with  the  interest  remaining  unpaid 
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thereon,  which  bonds  shall  be  redeemable  at  the  pleasure  of  said 
county  after  five  years  from  their  date,  and  shall  become  due  and 
payable  twenty  years  from  their  date,  and  bear  interest  at  a  rate 
not  exceeding  ten  per  cent,  per  annum. 

Sec.  2.  The  bonds  authorized  to  be  issued  by  this  act  shall  be 
in  such  form  as  said  commissioners  may  direct,  and  shall  bear  the 
signature  of  the  chairman  of  the  board  of  county  commissioners 
of  said  county,  and  the  Treasurer  of  said  county,  and  shall  be 
sealed  with  the  county  seal,  and  countersigned  by  the  clerk  of  said 
county ;  and  the  coupons  attached  to  .said  bonds  shall  be  signed  by 
the  chairman  of  said  board,  the  treasurer  of  said  county,  and  the 
county  clerk ;  and  each  bond  issued  shall  be  registered  by  the 
county  treasurer,  in  a  book  provided  for  that  purpose,  and  it  shall 
show  the  number  and  amount  of  each  bond,  and  to  whom  issued ; 
and  the  said  bonds  shall  be  sold  by  said  county  commissioners,  or 
their  authorized  agent,  or  agents,  at  not  less  than  ninety-eight  cents 
on  the  dollar  of  the  face  thereof  as  hereinafter  provided. 

Sec.  3.  The  said  county  commissioners. shall,  as  soon  as  prac- 
ticable after  the  passage  of  this  act,  give  notice  in  not  less  than  two 
weekly  newspapers,  published  in  this  Territory,  for  a  period  of  not 
less  than  four  weeks,  to  the  effect  that  said  county  commissioners 
will  sell  said  bonds,  (briefly  describing  the  same)  and  stating  the 
time  when  said  sale  shall  take  place.  But  said  county  commis- 
sioners may  in  their  discretion  at  any  time,  and  without  previous 
notice,  negotiate  and  sell  said  bonds  at  private  sale  if,  in  their 
opinion,  the  interest  of  said  county  is  best  subserved  thereby : 
Pro7nded,  Said  bonds  shall  not  be  sold  at  private  sale  for  less  than 
98  per  cent  All  moneys  arising  from  the  sale  of  said  bonds  shall 
be  paid  into  the  treasury  of  said  county  to  the  credit  of  the  sinking 
fund,  and  shall  immediately  thereafter  be  applied  to  the  payment  of 
the  outstanding  twelve  per  cent,  bonds  of  said  county  and  the  un- 
paid interest  thereon. 

Sec.  4.     All  bonds  authorized  to  be  issued  by  this  act  shall  be  of 
the  denomination  of  five  hundred  dollars,  and  the  faith  of  said 
county  of  Jefferson  is  hereby  pledged  for  the  payment  of  the  in- 
terest and  the  redemption  of  the  principal  of  said  bonds. 

Sec.  5.     The  treasurer  of  said  county  shall  pay  in  lawful  money 

of  the  United  States,  at  the  expiration  of  six  months  from  the  date 
13 
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of  the  issue  of  each  bond,  the  interest  due  thereon,  and  semi- 
annually thereafter,  upon  presentation  at  his  office  of  the  proper 
coupon,  which  shall  show  the  amount  due  and  the  number  of  the 
bond  to  which  it  belonged ;  but,  in  case  the  holder,  or  holders,  of 
the  said  bonds  shall  give  the  treasurer  notice  in  writing  that  they 
wish  the  bonds  so  held  by  them,  and  the  interest  accruing  thereon, 
to  be  paid  at  a  designated  bank  in  the  city  of  New  York,  then  the 
said  bonds  and  coupons  shall  be  payable  in  said  city  of  New  York : 
Otherwise  the  said  bonds  and  coupons  shall  be  payable  at  the  office 
of  said  county  treasurer ;  and  all  bonds  and  coupons  so  paid  by 
said  county  treasurer  shall  be  returned  by  said  treasurer  to  the 
board  of  county  commissioners  at  his  next  settlement  with  them 
after  such  payment,  and  the  said  commissioners  shall  cancel  said 
bonds  and  coupons  in  the  manner  now  provided  by  law  for  the 
cancellation  of  county  warrants. 

Sec.  6.  It  shall  be  the  duty  of  said  county  commissioners  to 
cause  to  be  set  aside  forty  per  cent,  of  all  moneys  collected  by  said 
county,  or  received  into  the  treasury  thereof,  for  the  purpose  of 
paying  the  interest  accruing  on  the  bonds  issued  and  sold  under 
the  provisions  of  this  act ;  and  all  surplus  of  said  forty  per  cent, 
received  into  the  treasury,  after  the  payment  of  the  interest  afore- 
said, shall  constitute  a  sinking  fund  and  be  applied  to  the  redemp- 
tion of  the  principal  of  said  bonds  as  hereinafter  provided. 

Sec.  7.  Whenever,  at  any  time,  the  sum  in  said  sinking  fund 
shall  exceed  the  sum  of  five  hundred  dollars,  and  from  time  to  time 
thereafter  when  it  may  so  occur,  the  said  treasurer  shall  cause  a 
notice  to  be  published  in  one  newspaper  of  Montana  Territory  that 
he  will,  in  thirty  days  from  the  date  of  such  notice,  redeem  said 
amount  of  bonds,  which  may  then  be  payable,  giving  the  numbers 
thereof,  preference  being  given  to  the  oldest  issue ;  and  if  at  the 
expiration  of  said  thirty  days,  the  holder,  or  holders,  of  said  bonds 
shall  fail  or  neglect  to  present  the  same  for  payment,  interest  thereon 
shall  cease ;  but  the  treasurer  shall  at  all  times  thereafter  be  ready 
to  redeem  the  same  on  presentation.  Such  notice  shall  be  sent  by 
mail  to  such  places  in  New  York  city  of  which  the  treasurer  shall 
have  knowledge  by  virtue  of  section  5  of  this  act,  with  like  efTect. 

Sec.  8.  If  at  any  time  before  the  expiration  of  five  years  from 
the  date  of  said  coupon  bonds,  there  shall  accumulate  in  the  sinking 
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fund  of  said  county  the  sum  of  five  hundred  dollars,  .or  more,  and 
as  often  as  the  same  may  occur,  the  treasurer  of  said  county  shall 
purchase  from  the  holder,  or  holders,  of  the  said  coupon  bonds,  at 
not  exceeding  their  par  value,  such  bonds  as  he  may  have  money 
in  the  sinking  fund  applicable  to  such  purpose  to  purchase  or  re- 
deem, and  the  bonds  so  purchased  and  redeemed  shall  be  returned 
by  said  county  treasurer  to  the  board  of  county  commissioners  at 
his  next  settlement  with  them  thereafter,  and  they  shall  be  by  them 
disposed  of  as  provided  in  section  5  of  this  act. 

Sec.  9.  The  treasurer  of  said  county,  whose  duty  it  shall  be  to 
receive  and  pay  out  the  funds  in  this  act  provided,  shall,  before  en- 
tering upon  the  discharge  of  said  duties,  execute  to  the  board  of 
county  commissioners  of  said  county  a  bond,  with  two  or  more 
sufficient  sureties  to  be  approved  by  said  board,  and  in  such  penal 
sum  as  they  may  direct,  to  the  effect  that  he  will  faithfully  discharge 
all  the  duties  required  of  him,  and  will  pay  out  and  properly  ac- 
count to  said  board  of  county  commissioners  for  all  moneys  which 
may  come  into  his  possession  by  virtue  of  the  provisions  of  this 
act,  which  bond,  with  the  approval  of  the  board  endorsed  thereon 
by  their  clerk,  shall  be  filed  in  the  office  of  the  county  clerk  of  said 
county. 

Sec.  10.  The  treasurer  shall  be  entitled  to  receive  as  compensa- 
tion for  receiving  the  existing  bonds,  and  for  making  out  and 
replacing  them  with  new  bonds,  and  for  the  receiving  and  paying 
out  the  funds  necessary  to  said  transfer,  one-half  of  one  per  cent, 
of  the  amount  thereof,  in  full  payment  of  all  services  to  be  by  him 
performed,  an3rthing  in  the  act  prescribing  the  fees  of  county 
treasurer  to  the  contrary  notwithstanding. 

Sec.  II.  The  county  clerk  shall  receive  in  full  compensation  for 
his  services,  in  making  out,  and  signing,  and  affixing  the  county 
seal  to,  the  bonds  and  coupons  contemplated  in  this  act,  the  sum 
of  fifty  cents  for  each  bond  issued,  anything  in  the  law  regulating 
the  fees  of  county  clerks  to  the  contrary  notwithstanding. 

Approved  February  21,  1879. 
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AN  ACT  concerning  the  county  of  Custer. 

Be  it  enacted  by  the  Legislatkfe  Assembly  of  the  Territory  of  Montana : 

Section  I.  That  so  much  of  section  one  of  an  act  entitled  "An 
Act  to  attach  the  counties  of  Choteau,  Big  Horn,  and  Dawson  to 
other  counties  for  judicial  purposes,"  approved  January  4th,  1872; 
and  so  much  of  section  eleven  of  chapter  twenty  of  an  act  entitled 
"An  Act  revising,  re-enacting  and  codifying  the  general  and  per- 
manent laws  of  Montana  Territory,"  approved  January  12th.  1872; 
and  so  much  of  any  other  act  or  acts  as  attach  the  then  county 
of  Big  Horn  (now  county  of  Custer)  to  the  county  of  Gallatin  for 
judicial  purposes,  be, and  they  are  hereby,  repealed:  Proifided,  That 
the  repeal  of  said  acts  shall  not  operate  to  deprive  the  district  court 
of  the  first  judicial  district,  sitting  in  and  for  the  county  of  Gallatin, 
of  jurisdiction  of  and  over  any  offense  of  which  it  has  now,  or  here- 
tofore has  had,  jurisdiction,  until  a  term  of  the  court  shall  be  ap- 
pointed to  be  held,  and  shall  be  held,  in  the  said  county  of  Custer: 
but  hereafter,  for  all  offenses  cognizable  in  the  district  court,  the 
defendants  may  be  held  to  appear  and  answer  at  the  next  term  of 
the  district  court  to  be  holden  in  the  county  of  Custer,  if  such 
offense  shall  have  been  committed  in  the  county  of  Custer,  or  in 
the  county  of  Gallatin,  at  the  option  of  the  officer  so  holding  such 
person  to  appear  and  answer. 

Sec.  2.  Whenever  a  term  of  the  district  court  shall  be  provided 
to  be  held  in  the  said  county  of  Custer,  pursuant  to  the  provisions 
of  section  1914  of  the  Revised  Statutes  of  the  United  States,  it  shall 
and  may  be  lawful  for  the  justice  presiding  at  the  district  court  sit- 
ting in  and  for  the  county  of 'Gallatin,  at  the  instance  of  the  Terri- 
tory, or  the  defendant,  or  defendants,  or  of  his  own  motion,  to 
change  the  venue  in  any  criminal  action  then  there  depending,  to 
the  court  to  be  held  in  the  county  of  Custer,  and  to  require  of  any 
defendant,  recognized  to  appear  at  said  court  in  the  county  of  Gal- 
latin, that  he  give  an  undertaking,  with  sufficient  sureties  as  provided 
by  law,  to  be  and  appear  before  the  next  term  of  the  district  court  to 
be  held  in  said  county  of  Custer,  then  and  there  to  further  answer 
for  the  offense  charged  or  named ;  and  if  such  parties,  so  recognized 
and  appearing,  have  not  been  indicted,  the  court,  on  motion  of  the 
district  attorney,  or  of  its  own  motion,  may  direct  such  party  to 


SPECIAL  LAWS  OF  MONTANA.  lOI 

appear  before  any  magistrate  in  Custer  county,  to  be  examined 
pursuant  to  the  provisions  of  chapter  six  of  the  criminal  practice 
act  of  the  Territory  of  Montana,  approved  January  12th,  1872,  and 
issue  a  warrant  therefor,  under  the  seal  and  hand  of  the  clerk  of 
the  court  over  which  said  justice  presides,  unless  a  recognizance  for 
such  appearance,  with  sufficient  sureties,  shall  be  entered  into  pur- 
suant to  law;  and  the  said  court  may  also  recognize  any  and  all 
witnesses  which  in  its  judgment  the  public  interests  require  to  be 
recognized,  and  the  transcripts,  indictments,  and  other  papers,  may 
be  transmitted  to  the  said  county  of  Custer  to  be  filed  in  the  court 
pursuant  to  law :  Prmnded,  That  the  provisions  of  this  section  shall 
only  apply  to  such  prosecutions  as  are  of,  and  for,  offenses  alleged 
to  have  been  committed  within  the  limits  of  the  said  county  of 
Custer. 

Sec.  3.  That,  upon  the  establishment  of  a  district  court  in  and 
for  the  county  of  Custer,  it  shall  be  the  duty  of  the  court  sitting  in 
and  for  the  county  of  Gallatin,  whenever,  in  its  view,  the  public 
interests,  or  the  private  interest  of  the  litigants  and  witnesses,  will 
be  promoted  thereby,  or  whenever  either  party,  on  action  therefor, 
shall  bring  himself  within  the  provisions  of  Title  4  of  an  act  entitled 
**An  Act  to  provide  a  code  of  civil  procedure  in  the  Territory  of 
Montana,*'  approved  February  i6th,  1877,  to  change  the  venue  of 
any  civil  action  pending  in  the  court  of  Gallatin  county  to  the  said 
county  of  Custer;  and  the  said  judge  presiding  in  the  county  of 
Gallatin,  at  said  term  of  the  district  court,  is  hereby  authorized  and 
empowered  to  make  any  and  all  orders  necessary  or  convenient  to 
carry  into  effect  the  first  three  sections  of  this  act,  and  to  secure 
the  attendance  of  criminals  at  said  term  of  the  court  to  be  held  in 
the  county  of  Custer;  and  in  the  event  that  any  offense  of  which 
any  prisoner  may  stand  charged  is  not  bailable,  or  in  the  event  that 
any  recognizance  required  is  not  given,  the  prisoner,  or  prisoners, 
may  be  committed  to  the  jail  of  said  Gallatin  or  Custer  county. 

Sec.  4.  That  the  town  situate  on  Tongue  river,  about  two  miles 
below  Fort  Keogh,  is  hereby  named  and  shall  hereafter  be  known 
as  Miles,  and  the  same  is  hereby  declared  to  be  the  county  seat  of 
the  county  of  Custer,  and  it  shall  so  remain  until  the  same  shall  be 
changed  in  the  manner  provided  by  law. 

Sec.  5.     That  nothing  in  this  act  contained  shall  be  construed  to 
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deprive  the  district  court  of  the  Territory,  sitting  in  and  for  the 
county  of  Gallatin,  of  any  civil  or  criminal  jurisdiction,  the  juris- 
diction herein  conferred  on  the  district  court  in  and  for  the  county 
of  Custer  being  concurrent  with  that  of  Gallatin  county  until  the 
term  shall  be  held  in  and  for  Custer  county;  and  thereafter  the 
jurisdiction  of  the  courts  of  each  of  said  counties  shall  be  subject 
to,  and  be  regulated  by,  the  general  laws  applicable  thereto. 

Sec.  6.  That  the  official  acts  of  the  board  of  county  commis- 
sioners of  said  county  of  Custer,  and  of  all  other  officers  thereof, 
required  to  be  done  at  the  county  seat  of  said  county,  and  all 
records  kept  or  made  by  any  officer  pursuant  to  law,  and  which 
were  required  to  be  made  or  kept  at  the  county  seat  of  said  county, 
and  heretofore  made,  done,  or  kept  elsewhere,  shall  be  as  valid,  to 
all  intents  and  purposes  whatsoever,  as  if  the  same  were  made, 
done,  or  kept  at  the  county  seat;  but  hereafter  all  records  shall  be 
kept  in,  and  all  official  acts  be  done  at,  the  place  required  by  law. 

[The  foregoinjj  act,  having  been  presented  to  the  governor  of  Montana  Territory,  on 
the  fifth  clay  of  Fel)ruar>',  1879,  for  approval,  and  not  having  been  returned  by  him 
to  that  House  of  the  Legislative  Assembly  in  which  it  originated  within  the  time  pre- 
scribed by  section  1842,  chap.  I,  title  XXIIL  revised  statues  of  the  United  .States,  has 
become  a  law  without  his  apj>roval.] 


.\N  ACT  to  enable  Meagher  county  to  remove  the  county  seat. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana  : 

Section  i .  The  county  commissioners  of  the  county  of  Meagher, 
at  their  meeting  on  the  first  Monday  in  March,  A.  D.  1879.  are 
hereby  authorized,  and  required,  to  cause  a  special  election  to  be 
held  in  said  county  on  the  first  Monday  in  May,  1879,  for  the  pur- 
pose of  determining  whether  the  county  seat  of  .said  count>'^  shall 
remain  at  Diamond  city,  the  present  location  thereof,  or  be  removed 
to  a  point  to  be  .selected  by  said  board  at,  or  in  the  vicinity  of,  the 
White  Sulphur  Springs  in  said  county. 

Sec.  2.  At  such  election  the  ballots  shall  have  written  or  printed 
upon  them  the  words  "For  county  seat  of  the  county  of  Meagher," 
and  underneath  said  words  the  name  of  the  place  for  which  the 
voter  desires  to  vote,  but  which  shall  be  the  place  mentioned  in  the 
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notice  of  the  election  and  submitted  under  the  provisions  of  this 
act. 

Sec.  3.  The  judges  of  said  election  shall  be  appointed  by  the 
county  commissioners,  and  such  election  shall  in  all  respects  be 
conducted  as  provided  by  law  for  general  elections,  except  that  no 
judge,  clerk,  or  other  officer  of  such  election,  or  the  county  clerk, 
or  other  officer  of  said  county,  shall  be  entitled  to  have  or  receive 
any  compensation  for  services  rendered  in  connection  therewith. 

Sec.  4.  Upon  the  canvass  of  the  vote  so  cast,  the  board  of  can- 
vassers shall  make  and  sign  a  certificate  setting  forth  the  number 
of  votes  so  cast  for  the  places  submitted,  and  the  place  having  the 
highest  number  of  votes  shall  be  by  them,  in  said  certificate, 
declared  to  be  the  county  seat  of  Meagher  county,  and  such 
certificate  shall  be  filed  in  the  office  of  the  county  clerk :  Pr<nnded^ 
In  case  of  a  tie  vote  between  the  places  named,  the  place  which 
has  been  granted  the  large.st  sum  by  subscription  toward  the 
erection  of  county  buildings  shall  be  declared  the  county  seat. 

Sec.  5.  When  it  shall  have  been  determined  by  the  election  that 
the  county  seat  is  changed  from  Diamond  city,  and  the  sum  of  not 
less  than  one  thousand  dollars  shall  have  been  deposited  in  the 
county  treasurer's  office  by  persons  interested  in  the  location  of 
said  county  seat,  as  a  donation  to  said  county,  and  a  warrantee  deed 
to  said  county  of  at  least  two  acres  of  land,  situated  at  the  point 
to  which  said  county  seat  has  been  changed  by  the  vote,  shall  have 
been  executed  and  filed  in  the  office  of  the  county  clerk,  it  shall  be 
the  duty  of  said  commissioners  to  immediately  thereafter  cause  the 
erection  of  suitable  offices  for  the  several  county  officers,  and  the 
county  jail,  upon  said  tract  of  land :  Prmnded,  That  the  sum  to  be 
expended  for  such  county  buildings,  and  for  the  removal  of  the 
county  seat,  shall  not  exceed  the  sum  of  one  thousand  dollars  over 
and  above  the  amount  received  by  subscription  therefor. 

Sec.  6.  It  shall  be  the  duty  of  the  county  commissioners, 
within  sixty  days  from  the  time  of  the  canvass  of  the  vote  as  re- 
quired in  section  4  of  this  act,  to  cause  the  books,  office  furniture, 
and  records  belonging  to  said  county,  to  be  removed  to  the  place 
declared  to  be  the  county  seat  by  said  election :  Prmnded,  They 
shall  receive  a  written  agreement,  signed  by  two  or  more  respon- 
sible   persons,    and   approved    by   the   chairman    of    said   board, 
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guaranteeing  to  said  county  the  free  use  of  a  hall,  which  may  be 
by  said  board  deemed  suitable  for  a  court  room,  for  the  use  of  the 
district  court  for  a  term  of  five  years  from  and  after  the  removal  of 
said  county  seat. 

Sec.  7.  If  upon  the  canvass  of  the  vote  at  the  election  provided 
for  in  this  act,  the  said  county  seat  shall  not  be  removed  from 
Diamond  city,  the  county  commissioners  are  authorized,  upon  re- 
ceipt of  a  petition  signed  by  lOO  voters  of  said  county,  to  submit 
the  said  question  of  the  removal  of  the  county  seat  to  the  voters 
of  said  county  at  the  next  general  election :  Proinded,  That  no 
election  shall  be  ordered,  or  held,  under  the  provisions  of  this  act 
until  the  county  commissioners  of  said  county  shall  have  received 
a  petition,  signed  by  at  least  100  voters  of  said  county,  asking  for 
the  removal  of  the  county  seat  of  said  county. 

Approved  February  21,  1879. 


AN  ACT  to  enable  the  county  of  (ialluin  to  erect  a  court  house  ami  jail  in  said  county. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana : 

Section  i.  That  the  county  commissioners  of  <iallatin  county 
are  hereby  authorized  and  empowered  to  issue,  on  the  credit  of 
said  county,  coupon  bonds,  to  an  amount  not  exceeding  the  sum  of 
twenty-five  thousand  dollars,  or  so  much  thereof  as  may  be  neces- 
sary, to  enable  them  to  erect  a  court  house  and  jail,  which  said 
bonds  shall  be  redeemable  at  the  pleasure  of  said  county  after 
seven  years  from  their  date,  and  shall  be  dated  on  the  day  of  their 
issue,  and  shall  become  due  and  payable  fifteen  years  from  their 
date. 

Sec.  2.  Said  bonds  shall  be  of  the  denominations  of  fifty,  one 
hundred,  five  hundred,  and  one  thousand,  dollars  each,  and  shall 
bear  interest  at  a  rate  not  exceeding  eight  per  cent^  per  annum. 
They  shall  be  in  such  form  as  the  board  of  county  commissioners 
may  direct,  and  they  shall  be  signed  by  the  chairman  of  the  board 
of  county  commissioners,  and  the  treasurer  of  said  county.  They 
shall  also  be  sealed  with  the  county  seal  of  said  county,  and  coun- 
tersigned by  the  clerk  of  said  county.  The  coupons  attached  o 
the  bonds  shall   be  signed  by  the  chairman   of  said  board,  the 
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treasurer  of  the  county,  and  the  county  clerk  Each  bond  issued 
shall  be  registered  by  the  said  county  treasurer,  in  a  book  provided 
for  that  purpose,  and  such  registration  shall  show  the  number  and 
amount  of  each  bond,  and  when  and  to  whom  issued ;  and  the  faith 
of  said  Gallatin  county  is  hereby  pledged  for  the  payment  of  the 
interest  and  the  redemption  of  the  principal  of  said  bonds. 

Sec.  3.  I  or  the  purpose  of  carrying  into  effect  the  provisions  of 
this  act,  the  said  commissioners  are  hereby  authorized  to  have  en- 
graved, or  lithographed,  at  the  lowest  possible  rates,  suitable  bonds 
with  coupons  attached,  and  shall  pay  therefor  out  of  any  moneys 
in  the  treasury  of  said  county  not  otherwise  appropriated. 

Sec.  4.  The  said  county  commissioners  shall,  whenever  it  be- 
comes necessary,  order  a  sale  of  the  bonds  provided  for  in  this  act. 
Such  sale  of  bonds  shall  be  by  public  auction,  to  the  highest  bidder 
for  cash,  and  for  not  less  than  their  par  value,  and  shall  be  made  at 
the  door  of  the  court  house  in  said  Gallatin  county.  Notice  of  the 
time  and  place  of  such  sale  shall  be  given  by  advertisement  in  one 
or  more  newspapers,  published  in  this  Territory,  for  a  period  of  not 
less  than  four  weeks  prior  to  the  time  of  such  sale,  and  in  like 
manner,  by  giving  notice  in  one  or  more  weekly  newspapers,  pub- 
lished in  the  city  of  New  York,  State  of  New  York,  for  a  period 
of  not  less  than  four  weeks ;  said  notice  to  be  given  in  said  weekly 
newspaper  or  newspapers  sixty  days  prior  to  time  of  such  sale. 

Sec.  5.  The  treasurer  of  said  county  shall  pay  in  lawful  money 
of  the  United  States,  at  the  expiration  of  six  months  from  the  date 
of  the  issue  of  each  bond,  the  interest  due  thereon,  and  semi- 
annually thereafter,  upon  presentation  at  his  office  of  the  proper 
coupon,  which  shall  show  the  amount  due,  and  the  number  of  the 
bond  to  which  it  belonged.  All  coupons  so  paid  shall  be  reported 
to  the  county  commissioners  at  their  first  meetmg  thereafter. 
Should  the  holders  of  said  bonds,  to  an  amount  not  less  than  one 
thousand  dollars,  give  the  treasurer  notice,  in  writing,  that  they 
desire  the  bonds  so  held  by  them,  and  the  interest  accruing  thereon, 
•  to  be  paid  at  a  designated  national  bank  in  the  city  of  New  York, 
then  the  said  bonds  and  coupons,  so  held  by  such  person  or  per- 
sons, shall  be  payable  at  said  bank  in  the  city  of  New  York ; 
otherwise  said  bonds  and  coupons  shall  be  payable  at  the  office  of 
said  county  treasurer. 
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Sec.  6.  The  proceeds  of  the  sale  of  said  bonds  shall  be  paid  into 
the  county  treasury  of  said  county  to  the  credit  of  the  court  house 
fund,  and  shall  immediately  become  available  for  the  purpose  of 
carrying  into  effect  the  provisions  of  this  act. 

Sec.  7.  The  treasurer  shall  register,  in  a  book  to  be  kept  for 
that  purpose,  all  bonds  redeemed  by  him,  which  book  shall  show 
the  amount  of  bond,  its  number  and  date,  when  and  to  whom 
issued,  and  when  and  from  whom  redeemed.  Said  treasurer  shall 
also  write  across  the  face  of  said  bond  in  red  ink  the  word  "  Re- 
deemed," with  the  date  of  such  redemption,  and  shall  subscribe  his 
name  thereto.  He  shall  also  cancel  such  bonds  with  a  cancelling 
stamp. 

Sec.  8.  This  act  shall  not  be  so  construed  as  to  entitle  the  county 
treasurer  to  any  other,  or  further,  compensation  than  he  is  now 
allowed  by  law. 

Sec.  9.     The  county  clerk  shall  receive,  in  full  compensation  for 
his  services  in  making  out  and  signing,  and  affixing  the  county 
seal  to  the  bonds  and  coupons  contemplated  in  this  act,  the  sum  of 
fifty  cents  for  each  bond  issued,  anything  in  the  law  regulating  the 
fees  of  county  clerk  to  the  contrary  notwithstanding. 

[The  foregoing  act,  having  been  presented  to  the  governor  of  Montana  Territory,  on 
the  fifth  clay  of  February,  1879,  for  apjiroval,  and  not  having  l)een  returned  l)y  him 
to  that  House  of  the  Legislative  Assembly  in  which  it  originated  within  the  time  pre- 
scribetl  by  section  1842,  chap.  I,  title  XXIII,  revised  statues  of  the  United  Stales,  h.a> 
become  a  law  without  his  approval.] 


AN  ACT  to  amend  the  Helena  incorporation  act. 

Be  it  enacted  by  the  Legislative  Assejnhly  of  the  Territor)'  of  Montana  : 

Section  i.  That  section  two  of  an  act  entitled  "An  Act  to  incor- 
porate the  town  of  Helena,"  approved  February  i  ith,  1876,  be,  and 
the  .same  is  hereby  amended  so  as  to  read  as  follows : 

Sec.  2.  That  the  following  described  territory  shall,  for  the 
present,  comprise  the  said  town,  to-wit:  The  south  west  quarter 
of  the  north  east  quarter,  the  north  west  quarter  of  the  north  west 
quarter,  the  south  half  of  the  north  west  quarter,  the  .south  west 
quarter,  and  the  we.st  half  of  the  south  east  quarter  of  .section  thirty- 
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(30);  and  the  west  half  of  the  north  east  quarter,  the  north  west 
quarter,  and  the  north  west  quarter  of  the  south  west  quarter  of 
section  thirty-one  (31),  in  township  ten  (10)  north  of  range  three 
(3)  west;  the  south  east  quarter,  the  south  half  of  the  north  east 
quarter,  and  the  north  east  quarter  of  the  north  east  quarter  of 
section  twenty-five  (25);  and  the  north  half  of  the  south  east  quar- 
ter, and  the  northeast  quarter  of  section  thirty-six  (36),  in  township 
ten  (10)  north  of  range  four  (4)  west  of  the  principal  base  and  me- 
ridian in  the  Territory  of  Montana. 

Sec.  2.  That  section  twenty,  of  article  seven,  of  said  act,  shall 
be  amended  so  as  to  read  as  follows : 

Sec.  20.  That  the  police  magistrate  shall  have  jurisdiction  in 
all  cases  arising  for  a  violation  of  the  city  ordinances,  and  he  shall 
have  authority  to  administer  oaths,  take  acknowledgments  of  deeds 
and  other  instruments  to  be  recorded,  and  take  depositions. 

Sec.  3.  That  section  twenty-two,  of  article  seven,  of  said  act, 
shall  be  amended  so  as  to  read  as  follows : 

Sec.  22.  That  there  shall  be  a  police  magistrate,  city  clerk,  city 
assessor,  city  treasurer,  and  city  marshal,  appointed  as  herein  pro- 
vided. The  city  clerk,  city  assessor,  city  treasurer,  and  city  mar- 
shal, in  addition  to  the  specific  duties  herein  prescribed,  shall 
severally  discharge  the  duties  usually  pertaining  to  said  oflRces 
respectively,  and  the  manner  thereof  may  be  prescribed  by  ordinance. 

Sec.  4.  That  section  twenty-four,  of  article  seven,  of  said  act,  be, 
and  the  same  is  hereby,  amended  so  as  to  read  as  follows: 

Sec.  24.  That  W.  K.  Roberts,  Charles  Lehman,  and  John  H. 
Ming  be,  and  they  are  hereby,  constituted  and  appointed  to  act  as 
commissioners  to  serve  in  such  capacity  until  the  first  board  of 
aldermen  of  said  city  shall  be  elected  and  duly  qualified;  such 
commissioners,  or  any  three  of  them,  shall,  if  a  majority  of  the 
electors  of  said  city  vote  in  favor  of  this  charter,  within  thirty  days 
from  the  acceptance,  as  aforesaid,  proceed  to  lay  out  the  territory 
embraced  within  the  limits  of  the  said  city  of  Helena  into  four 
wards,  and  fix  the  boundaries  of  the  same;  and  shall  also  provide 
for  holding  the  first  election  herein  appointed  in  the  several  wards 
of  said  city;  shall  fix  the  place  for  holding  said  election  in  each  of 
said  wards;  shall  appoint  the  persons  to  act  as  judges  of  election 
in  each  of  .said  wards,  who  shall  be  sworn,  and  whose  places  may 
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be  filled,  in  case  they  do  not  serve,  as  provided  by  law  in  other 
elections.  Said  election  shall  be  held,  and  returns  thereof  be  made 
and  certified,  in  all  respects  as  provided  by  law  for  the  election  of 
members  of  the  Legislative  Assembly.  A  copy  of  said  returns  of 
said  election  shall  be  delivered  to  the  commissioners,  who  shall 
canvass  the  same  within  three  days  from  the  time  received,  and  the 
persons  receiving  the  highest  number  of  votes  for  the  several 
officers  to  be  elected  under  this  act,  and  the  aldermen  for  each 
ward,  shall  be  declared  by  said  commissioners,  or  any  two  of  them, 
duly  elected  to  said  offices.  If  two  or  more  persons  shall,  at  said 
election,  receive  the  same  number  of  votes  for  one  of  said  officers 
[offices],  the  commissioners  shall  determine  the  same  by  lot. 
Thereafter,  on  the  first  Monday  in  each  May,  each  annual  election 
shall  take  place. 

Sec.  5.  That,  after  the  organization  of  the  city  council,  all 
authority  which  by  special  enactments  has  been  conferred  on  the 
board  of  county  commissioners  of  Lewis  and  Clarke  county,  or  the 
treasurer  thereof,  with  sole  reference  to  the  administration  of  muni- 
cipal authority  in,  and  disbursement  of  funds  for  the  benefit  of,  said 
Helena,  is,  and  the  same  shall  then  be,  vested  in  said  city  council. 

Approved  February  21,  1879. 


AN  ACT  to  provide  for  the  payment   by   Deer   Lodge  county  of  certain   expenses   in- 
curred during  the  Nez  Perces  war  of  1877. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana: 

Section  i.  That  for  auditing  and  payment  of  certain  indebted- 
ness incurred  by  volunteer  officers  in  Deer  Lodge  county,  in 
equipping  and  subsisting  their  men  under  the  call  of  Gov.  B.  F^ 
Potts  for  volunteers  during  the  Nez  Perces  war  of  1877,  a  claims 
commission  consisting  of  three  members  be,  and  is  hereby,  appoint- 
ed to  investigate  and  audit  said  claims  for  use  of  property, 
supplies  and  subsistence,  and  for  property  receipted  for  by  them 
and  not  returned  to  the  owners,  which  claims  shall  be  presented 
under  oath,  setting  forth  their  correctness  and  the  value  of  said 
use  of  property,  supplies,  subsistence  or  property.  And  upon  the 
approval  of  any  of  said  claims  by  the  claims  commission,  herein- 
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after  appointed,  or  by  a  majority  of  said  commission,  and  their 
certificate  that  the  claim  is  correct  and  just,  the  board  of  county 
commissioners  of  Deer  Lodge  county  are  authorized  and  required 
to  issue  a  warrant,  on  the  general  fund  of  said  county  for  the 
amount  certified  by  the  claims  commission :  Proinded,  That  in  no 
case  shall  the  aggregate  amount  of  said  claims  allowed,  or  the 
warrants  issued  under  this  authority,  exceed  the  sum  of  three 
thousand  dollars:  And  provided  further.  That  the  said  claims  com- 
mission shall  have  power  to  reject,  or  diminish,  any  or  all  claims 
presented. 

Sec.  2.  The  claims  commission  herein  provided  for  shall  consist 
of  Howard,  H.  Zenor,  W.  Egbert  Smith,  and  Joseph  K.  Clark,  and 
the  commission  shall  have  power  to  fill  any  vacancy  occurring  in 
its  membership. 

Sec.  3,  The  claims  commission  shall  hold  its  first  meeting  in 
the  court  house  at  Deer  Lodge  city  on  the  third  Monday  of  April, 
A.  D.,  1879,  and  shall  cause  to  be  published,  for  three  consecutive 
weeks  preceding  such  meeting,  in  one  or  more  newspapers  published 
in  Deer  Lodge  county,  a  notice  giving  the  date  and  place  of  said 
meeting,  and  notifying  claimants  to  present  their  claims  on  that 
day. 

Sec.  4.  The  commission  shall  hold  its  second,  and  last,  meeting 
at  the  court  house  in  Deer  Lodge  city,  on  the  third  Monday  in 
May,  A.  D.  1879,  and  any  and  all  claims  not  presented  to  the  com- 
mission on  or  before  that  day  shall  be  excluded  from  any  benefit 
under  this  act. 

Sec.  5.  The  members  of  this  commission  shall  receive  the  same 
compensation  per  day  as  is  now  allowed  to  county  commissioners, 
and  shall  be  paid  in  warrants  on  the  contingent  fund  of  Deer  Lodge 
county,  but  no  mileage  shall  be  allowed,  nor  either  session  of  the 
commission  exceed  three  days  in  duration. 

Sec.  6.  The  expenses  for  per  diem,  publication,  and  all  other  ex- 
penses to  be  incurred  by  said  commission  in  auditing  said  claims, 
shall  be  audited  and  paid  by  the  county  commissioners  of  Deer 
Lodge  county,  and  in  no  event  shall  exceed  the  sum  of  two  hun- 
dred dollars. 

Sec.  7.  The  county  commissioners  of  Deer  Lodge  county  shall 
pay  no  claims  until  after  the  last  meeting  of  the  commissioners  as 
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provided  in  section  4  of  this  act,  and  after  all  claims  certified  by 
such  commission  have  been  duly  received  by  the  board  of  county 
commissioners ;  and  in  event  the  aggregate  amount  of  all  claims  so 
certified  by  such  commission  shall  exceed  three  thousand  dollars, 
then  the  county  commissioners  shall  pay  said  claims  pro  rata  to 
the  extent  of  said  three  thousan.d  dollars,  and  no  more. 
Approved  February  21.  1879. 


AN  ACT  to  authorize  the  pi-obate  judge  of  Deer  Ixwige  county,  Montana  Territory,  to 

convey  ceitain  property.  • 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana : 

Section,  i.  That  the  probate  judge  of  Deer  Lodge  county, 
Montana  Territory,  is  hereby  authorized  and  directed  to  make, 
sign,  seal,  acknowledge,  and  deliver  to  the  Montana  Collegiate 
Institute,  a  corporation  in  the  Territory  of  Montana,  a  good  and 
sufficient  deed  conveying  to  the  said  Montana  Collegiate  Institute 
blocks  numbered  forty-two,  forty-three,  forty-four,  forty-five,  fifty- 
six  and  fifty-seven,  in  the  town  of  Deer  Lodge,  Deer  Lodge  county, 
Montana  Territory,  according  to  the  official  plat  and  survey  of  said 
town  of  Deer  Lodge  now  on  file  in  the  office  of  the  county  clerk 
and  recorder  of  Deer  Lodge  county,  Montana  Territory ;  also,  all 
grounds  intervening  between  said  blocks  forty-two,  forty-three, 
forty-four,  and  forty-five,  and  intersecting  the  same,  and  designated 
on  said  plat  of  said  town  as  portions  of  F  and  Sixth  streets,  and 
the  alleys  in  each  of  said  last  named  blocks:  Provided,  Such  con- 
veyance so  made  by  said  probate  judge  shall  not,  in  any  manner, 
interfere  with,  or  divest,  any  vested  right  of  any  individual,  corpor- 
ation or  company,  in  or  to  any  portion  of  the  property  hereinbefore 
described. 

Sec.  2.  The  conveyance  mentioned  and  required  to  be  executed 
in  section  1  of  this  act,  shall  be  executed  by  the  probate  judge,  as 
trustee,  as  provided  in  chapter  LVII.  of  "An  act  revising,  re-enact- 
ing, and  codifying  the  general  and  permanent  laws  of  Montana 
Territory,"  approved  January  12,  1872. 

Approved  February  21.  1879. 
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« 

AN  ACT  to  provide  for  the  support  and  maintenance  of  the  Philipshurjj  fire  department. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana : 

Section  i.  That  the  county  commissioners  of  Deer  Lodge 
county  be,  and  they  are  hereby,  authorized  to  levy  a  special  tax, 
not  to  exceed  two  mills  on  the  dollar  of  the  assessable  property' 
within  the  limits  of  the  fire  district  defined  in  section  7  of  this  act, 
for  the  support  and  maintenance  of  the  Phi lipsburg  fire  department. 

Sec.  2.     That  the  said  count}'  commissioners  shall,  at  the  next 

regular  meeting  in  March,  A.  D.  1879,  '^^  ^^^^  ^^'^  ^^^  ^^  y^^*" 
1879,  and  thereafter  it  shall  be  levied  in  the  same  manner  and  at 
the  same  time  as  are  the  general  taxes  of  said  county. 

Sec.  3.  It  is  hereby  made  the  duty  of  the  county  treasurer  of 
Deer  Lodge  county  to  collect  said  tax,  in  the  same  manner,  and  at 
the  same  time,  as  other  taxes  are  collected. 

Sec.  4.  .  This  tax  shall  be  known  as  the  Philipsburg  fire  tax,  and 
shall  be  paid  by  the  county  treasurer  to  the  treasurer  of  the  Phil- 
ipsburg fire  association. 

Sec.  5.  That  the  treasurer  of  said  fire  association,  before  any  of 
said  tax  shall  be  paid  to  him  as  hereinbefore  provided,  shall  file  in 
the  office  of  the  county  clerk  of  Deer  Lodge  county  a  bond  executed 
to  the  board  of  county  commissioners  of  Deer  Lodge  county,  with 
two  or  more  sufficient  sureties  to  be  approved  by  said  board  of 
commissioners,  in  such  penal  sum  as  they  may  direct,  conditioned 
that  he  will  faithfully  and  honestly  pay  out  and  disburse  all  moneys 
that  may  be  paid  by  virtue  of  his  office  under  the  order  of  .said  fire 
association. 

Sec.  6.  It  is  hereby  made  the  duty  of  the  treasurer  of  said  fire 
association  to  make  a  fair,  correct,  and  complete,  statement  of  his 
receipts  and  expenditures  as  such  treasurer  to  the  board  of  county 
commissioners  at  their  annual  meeting,  or  at  such  times  as  they 
may  direct. 

Sec.  7.  That  the  limits  of  the  Philipsburg  fire  district  extend 
from  the  foot  of  the  grade  on  the  lower  road  to  Flint  creek  on  the 
west,  and  one  mile  south  of  Main  .street,  and  one  mile  north  of 
Main  street,  Philipsburg. 

Sec.  8.     This  act  shall  be  in  force  from  and  after  its  passage. 

Approved  February  13,  1879. 
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AN  ACT  to  pay  certain  indebtedness. 

Be  it  enacted  by  tlie  Legislative  Assembly  of  t/w  Territory  of  Montana  : 

Section  i.  That  the  board  of  county  commissioners  of  Lewis 
and  Clarke  county,  in  addition  to  the  authority  heretofore  conferred 
upon  them,  may,  if  there  is  no  money  in  their  hands  apphcable 
thereto,  and  none  has  been  levied  to  pay  any  fire  warden  for  the 
town  of  Helena,  which  they  have  heretofore  appointed,  proceed  at 
their  next,  or  some  subsequent,  session  to  levy  a  tax  to  pay  such 
indebtedness,  not  exceeding  one^tenth  of  one  mill  on  the  dollar  on 
the  assessed  valuation  of  property  in  said  Helena,  and,  when  raised, 
to  pay  any  existing  indebtedness  for  such  service  heretofore  actually 
rendered  by  any  fire  warden,  so  appointed  by  them ;  but  the  amount 
so  to  be  p>aid  shall  not  exceed  two  hundred  and  fifty  dollars;  and 
if  more  money  shall  be  raised  under  said  assessment  the  same  shall 
be  paid  into  the  treasury  of  the  fire  department  of  said  Helena. 

Approved  February  21,  1879. 


AN  ACT  to  provide  compensation  for  the  fire  warden  for  the  town  of  Helena. 

•  

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana  : 

Section  i.  That  from  and  after  the  passage  of  this  act  the  fire 
warden  in  and  for  the  town  of  Helena,  in  said  Territory,  shall  be 
appointed  by  the  chief  engineer,  assistant  chief  engineer,  treasurer, 
and  secretary  of  the  Helena  fire  department,  or  a  majority  of  them, 
at  such  times  as  they  may  deem  necessary;  and  such  fire  warden 
.shall  receive  a  compensation  not  to  exceed  twenty-five  dollars  per 
month,  to  be  by  them  fixed  and  allowed  from  time  to  time,  as  they 
shall  deem  best,  which  compensation  shall  be  paid  out  of  the  annual 
fire  tax  in  the  same  manner  as  other  expenses  of  said  Helena  fire 
department  are  paid. 

[The  foregoing  act  having  been  presented  to  the  governor  of  Montana  Territory,  on 
the  thirteenth  day  of  Kebruary,  1879,  for  his  approval,  and  not  having  l)een  returned  by 
him  to  that  House  of  the  Legislative  Assembly  in  which  it  originated,  within  the  time 
prescribed  by  section  1842,  chap.  I,  title  XXHI,  Revised  Statutes  of  the  United  States, 
has  become  a  law  without  his  approval.] 
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AN  ACT  providing  for  a  county  jail  at  Hutte  city,  in  Deer  I^odge  county. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana  : 

Section  i.  That  any  building  which  the  board  of  county  com- 
missioners of  Deer  Lodge  county  may  erect,  or  purchase,  at  the 
expense  of  the  county,  for  the  purpose  of  a  county  jail  at  the  town 
of  Butte,  in  said  county,  shall  be  for  all  purposes  deemed  and  held 
to  be  a  county  jail  for  all  purposes  of  incarceration  under  the  pro- 
visions of  all  statutes  of  this  Territory  relating  to  county  jails  and 
imprisonment  therein,  in  like  manner  as  the  jail  at  the  county  seat 
of  said  county. 

Approved  February  21,  1879. 


AN  ACT  to  establish  a  public  highway  in  township  *i I,  county  of  Lewis  and  Clarke. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana: 

Section  i.  That  the  highway  heretofore  dedicated  to  public  use 
by  William  H.  Ewing  and  others,  and  situated  in  township  eleven 
(11)  north  of  range  three  (3)  west,  in  the  county  of  Lewis  and 
Clarke,  be,  and  the  same  is  hereby  declared  and  established  a 
county  road  for  the  use  and  enjoyment  of  the  public,  subject  to, 
arid  entitled  to,  the  benefits  of  the  laws  of  this  Territory  relative  to 
roads  and  highways.  That  the  following  is  a  description  of  the 
road  above  named,  to  wit :  Commencing  at  the  S.  W.  corner  of  sec- 
tion thirty-two  (32),  in  township  eleven  (i  i)  north,  range  three  west, 
and  running  thence  north,  to  the  N.  W.  corner  of  sec.  29,  range 
and  township  aforesaid. 

Sec.  2.  This  act  to  take  effect  and  be  enforced  from  and  after  its 
passage. 

Approved  February  21,  1879. 


AN  ACT  for  the  relief  of  A.  C.  Boikin. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana : 

Section  i.     There  is  hereby  appropriated,  out  of  the  Territorial 

treasury,  the  sum  of  eighteen  dollars  to  compensate  A.  C.  Botkin 
15 
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for  moneys  expended  as  traveling  expenses,  in  coming  from  and 
returning  to  Deer  Lodge  city,  for  the  purpose  of  attending  as  one 
of  the  board  of  canvassers  of  the  vote  of  the  Territory  in  the  year 
eighteen  hundred  and  seventy-eight. 

Sec.  2.  The  territorial  auditor  is  hereby  authorized  and  instruct- 
ed to  draw  his  warrant  on  the  Territorial  treasurer,  for  the  sum 
named  in  the  first  section  of  this  act,  in  favor  of  A.  C.  Botkin,  to 
be  paid  out  of  any  money  in  the  treasury  not  otherwise  appropriated. 

Approved  February  5,  1879. 


AN  ACT  to  pay  for  certain  legal  services. 

Be  it  enacted  by  the  Legislative  Assetnbly  of  the  Territory  of  Montana: 

.Section  I.  There  is  hereby  appropriated  out  of  the  Territorial 
treasury  the  sum  of  two  hundred  dollars  to  compensate  Wilbur  F. 
Sanders  and  W.  E.  Cullen,  attorneys  at  law,  for  legal  services  ren- 
dered the  Territory  in  defending  an  action  brought  by  one  Albert 
W.  Tanner  against  Governor  Benj.  F.  Potjs  in  the  district  court  of 
the  3d  judicial  district  within  and  for  the  county  of  Lewis  and 
Clarke,  and  also  in  the  supreme  court  of  this  Territory. 

Sec.  2.  The  Territorial  auditor  is  hereby  authorized  and  required 
to  draw  his  warrant  on  the  Territorial  treasurer  for  the  sum  of  two 
hundred  dollars,  in  favor  of  Wilbur  F.  Sanders  and  W.  E.  CuUen, 
to  be  paid  out  of  any  money  in  the  treasury  not  otherwise  appro- 
priated. 

Approved  February  21,  1879. 


AN  ACT  to  provide  coiniJensation  for  certain  printing. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montafui : 

Section  i.  There  shall  be  and  is  hereby  appropriated  out  of  the 
Territorial  treasury  the  sum  of  three  hundred  and  forty-three  dol- 
lars and  eight  cents,  for  printing  five  hundred  pamphlets  of  the 
auditor  and  treasurer's  reports  and  marks  and  brands  for  the  year 
1877. 
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Sec.  2.  The  Territorial  auditor  is  hereby  authorized  and  in- 
structed to  draw  Ms  warrant  on  the  Territorial  treasurer  for  the 
sum  of  three  hundred  and  forty-three  dollars  and  eight  cents  in 
favor  of  J.  C.  Kerley,  Hugh  McQuaid,  and  L.  F.  LaCroix,  to  be 
paid  out  of  any  money  in  the  treasury  not  otherwise  appropriated. 

Approved  February  13,  1879. 


AN  ACT  for  the  relief  of  St.  John's  Hospital. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana  : 

Section  i.  There  shall  be,  and  is  hereby,  appropriated  out  of 
the  Territorial  treasury,  the  sum  of  two  hundred  and  eighty-four 
dollars  and  fifty  cents,  to  be  paid  to  Sister  Mary  Baptiste,  superioress 
of  St.  John's  Hospital,  Helena,  Montana  Territory,  for  care,  main- 
tenance and  burial  expenses  of  Charles  Smith,  from  May  ist,  1877, 
exclusive,  to  Aug.  3d,  1877,  inclusive;  and  for  care  and  mainte- 
nance of  William  Coppic  from  Oct.  31st,  1877,  exclusive,  to  Feb- 
ruary 14th,  1878,  inclusive.  And  the  Territorial  auditor  is  hereby 
authorized  and  directed  to  draw  his  warrant  on  the  Territorial 
treasurer  for  the  above  amount  in  favor  of  said  person,  to  be  paid 
out  of  any  money  in  the  treasury  not  otherwise  appropriated. 

Approved  February  15,  1879. 


AN  ACT  to  change  the  name  of  Sarah  A.  Meirell  to  Sarah  A.  Murdock. 

Be  it  encuted  by  the  Le^^lative  Assembly  of  the  Territory  of  Montana: 

Section  I.  That  the  name  of  Sarah  A.  Merrell.  now  of  Clear 
creek,  in  the  county  of  Deer  Lodge.  Montana  Territory,  be,  and 
the  same  is  hereby,  changed  to  Sarah  A.  Murdock,  which  she  shall 
be  entitled  to  assume  and  be  hereafter  known  by. 

Approved  January  28,  1879. 
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AN  ACT  to  change  the  name  of  Sing  On  to  the  name  of  George  Taylor. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of  Montana  : 

Section  i.  That  the  name  of  Sing  On,  of  the  county  of  Lewis 
and  Clarke,  in  the  Territory  of  Montana,  be,  and  the  same  is 
hereby,  changed  to  George  Taylor,  which  he  is  hereby  authorized 
to  assume,  and  by  which  he  shall  hereafter  be  known. 

Approved  February  5,  1879. 


RESOLUTIONS. 


Council  Joint  Resolution  appropriating  money  to  pay  clerks. 

Resolved  by  the  Council  and  House  of  Representatives  of  the  Lej^sla- 
tive  Assembly  of  the  Territory  of  Montana  : 

There  is  hereby  appropriated  out  of  the  Territorial  treasury,  out 
of  any  moneys  not  otherwise  appropriated,  the  following  named 
sums  of  money  in  favor  of  the  following  named  persons,  respect- 
ively, for  services  rendered  the  Legislative  Assembly:  David 
Marks,  one  hundred  and  sixty-five  dollars ;  Charles  L.  Williams, 
forty  dollars ;  William  H.  Sutherlin,  one  hundred  and  twenty-five 
dollars ;  S.  C.  Gilpatrick,  one  hundred  and  eighty  dollars ;  F.  Gil- 
bert, thirty-five  dollars;  Geo.  D.  C.  Hibbs,  five  dollars;  and  the 
Territorial  auditor  is  hereby  authorized  and  directed  to  draw  his 
warrants  upon  the  Territorial  treasurer  in  favor  of  the  above  named 
persons  for  the  above  named  sums,  respectively. 

Approved  February  21,  1879. 


House  Joint  Resolution  declaring  valid  the  organization  of  Custer  county,  and  acts  of 

officers  thereunder. 

Whereas,  Since  the  adjournment  of  the  last  Legislative  Assembly, 
an  exigency  arose  whereby  the  governor  was  induced  to  appoint 
county  commissioners  for  the  county  of  Custer,  who  entered 
upon  the  discharge  of  the  duties  of  their  office,  and  an  organiza- 
tion, in  fact,  of  said  county  was  had,  and  which  still  exists ;  and 

Whereas,  doubts  have  existed  as  to  the  legality  of  said  organiza- 
tion :     Now,  therefore,  be  it 
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Resolved  by  the  Council  and  House  of  Representatives  of  the  Territory 

of  Montana  : 

That  the  said  organization  of  Custer  county,  and  all  the  acts  of 
said  county  commissioners  accordant  with  law,  and  of  the  other 
officers  of  said  county,  appointed  by  them,  or  elected  at  the  late 
general  election,  and  which  are  in  pursuance  of  the  laws  of  this 
Territory,  be,  and  the  same  are  hereby,  declared  as  valid,  to  all  in- 
tents and  purposes  whatever,  as  if  the  appointment  of  said  county 
commissioners  had  been  expressly  authorized  by  law. 

[The  foregoing  resolution,  having  lieen  presented  to  the  governor  of  the  Territory  of  Mon- 
tana, on  the  eighteenth  day  of  January,  1879,  for  his  approval,  and  not  having  been  returned 
by  him  to  that  House  of  the  Legislative  Assembly  in  which  it  originated,  within  the  time 
prescribed  by  section  1842,  chap,  i,  title  XXIIT,  Revised  Statutes  of  the  United  States, 
has  become  a  law  without  his  approval.] 


House  Joint  Resolution  authorizing  certain  committees  to  employ  clerks. 

Be  it  resoh^d  by  the  Legislative  Assembly  of  the  Territory  of  Montana: 

That  the  judiciary  committee,  and  the  committee  on  ways  and 
means,  of  each  branch  of  said  assembly  be,  and  they  are  hereby, 
authorized  and  empowered  to  employ  additional  clerks,  not  to  ex- 
ceed two  in  each  House,  whose  duty  it  shall  be  to  assist  the  chief 
clerk,  and  enrolling  and  engrossing  clerk,  and  the  various  com- 
mittees of  the  two  Houses,  and  perform  such  other  duties  as  may 
be  assigned  them  ;  and  for  such  service  they  shall  be  entitled  to 
receive  the  sum  of  five  dollars  per  day,  each,  for  the  time  actually 
employed  in  such  service. 

[The  foregoing  resolution,  having  been  presented  to  the  governor  of  the  Territory  of 
Montana,  on  the  twentieth  day  of  January,  1879,  for  his  approval,  and  not  having  been 
returned  by  him  to  that  House  of  the  Legislative  Assembly  in  which  it  .originated, 
within  the  time  prescribed  by  section  1842,  chap,  i,  title  XXIII,  Revised  Statutes  of  the 
United  States,  has  become  a  law  without  his  approval.] 


Hou.se  Joint  Resolution  appointing  committee  to  aiocept  printing  proposittDQ. 

Be  it  resolved  by  the  Legislative  Assembly  of  the  Territory  of  Montana: 

That  a  committee  of  three  from  each  house  of  said  Legislative 
Assembly  be  appointed  and  empowered  to  accept,  on  behalf  of  the 
said    Legislative   Assembly,   the  p>roposition   of   Messrs.  Kerley, 


RESOLUTIONS.  1 1 9: 

McQuaid  &  taCroix  to  do  the  necessary  printing  of  this  session ; 
but  it  is  distinctly  herein  expressed  that  no  liability  is  to  be  con- 
sidered as  being  incurred  by  the  Territory  under  any  contract,  or 
contracts,  made  hereunder. 
Approved  January  21,  1879. 


House  Joint   Resolution  asking  the  estabHshment  of  Montana  as  a  separate  Miiitar}' 
I^epaitment,  and  the  appointment  of  General  Nelson  A.  Miles  as  commander  thereof. 

Resolved  by  the  Legislatwe  Council  and  House  of  Representatives  of 
the  Territory  of  Montana  : 

That  it  is  the  judgment  of  the  Legislative  Assembly  of  the  Ter- 
ritory of  Montana  that  the  insecure  position  of  the  settlements 
within  this  Territory  from  hostile  Indians  is  greatly  augmented  by 
the  remoteness  therefrom  of  th^  General  commanding  the  Depart- 
ment, and  that  the  imminence  of  danger  from  such  Indians  requires 
that  a  separate  Department  be  organized  comprising  this  Territory ; 
and  that  General  Nelson  A.  Miles,  by  reason  of  his  familiarity  with 
the  topography  of  the  country  and  the  character  of  the  Indians, 
and  many  soldierly  qualities,  exhibited  in  various  positions  and  on 
many  occasions,  is  signally  fitted  to  command  the  same. 

Approved  February  5,  1879. 


House  Joint  Resolution  referring  to  information  concerning  Montana. 

Resolved  by  the  Council  and  House  of  Representatives  in  Legislative 
Assembly  convened: 

That  for  the  purpose  of  accepting  the  proposition  of  Mr.  Robert 
E.  Strahorn  to  furnish  ten  thousand  copies  of  the  matter  which  is 
to  comprise  seventy  pages  of  his  forthcoming  book  concerning 
Montana,  its  topography,  climate,  resources,  and  the  inducements 
which  it  offers  to  immigrants,  with  additional  matter  descriptive  of 
the  methods  by  which  the  Territory  can  be  most  easily  and  cheaply 
reached  by  rivers  and  railroads,  to  be  approved  by  the  governor 
and  treasurer  of  .the  Territory,  the  sum  of  seven  hundred  and  fifty 
dollars  be,  and  the  same  is  hereby,  appropriated  out  of  any  moneys 
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in  the  Territorial  treasury  not  otherwise  appropriated ;  of  which 
said  sum,  six  hundred  and  fifty  dollars,  or  so  much  thereof  as  shall 
be  necessary,  shall  be  paid  to  the  said  Robert  E.  Strahorn,  when- 
ever he  shall  have  delivered  to  the  auditor  of  this  Territory,  or  his 
agent  in  the  city  of  Chicago,  the  said  ten  thousand  copies  of  said 
pamphlet  in  compliance  with  his  said  proposition ;  and  one  hundred 
dollars  thereof  shall  be  disbursed  under  the  supervision  of  the 
auditor  of  the  Territory  in  paying  freights  on  said  books  to  the 
Territory  of  Montana,  and  distributing  the  same  therein ;  and  the 
auditor  is  hereby  authorized  to  draw  his  warrant,  or  warrants,  on 
the  treasury  of  the  Territoiy  as  may  be  necessary  and  convenient, 
and  in  favor  of  such  person,  or  persons,  as  will  carry  into  effect  the 
provisions  hereof,  not  exceeding  said  sum ;  and  of  the  said  pamphlets, 
four  hundred  copies  may  be  furnished  on  request  of  the  boards  of 
county  commissioners  to  each  county  of  the  Territory,  and  the  like 
number  to  the  corresponding  secretary  of  the  Historical  Society  of 
Montana,  and  also  to  the  secretary  of  the  Helena  Board  of  Trade, 
the  freight  thereon  from  Helena  being  paid  by  the  said  counties 
respectively.  And  the  further  distribution  thereof  shall  be  directed 
by  the  governor,  auditor,  treasurer,  and  superintendent  of  public 
instruction  of  the  Territory  of  Montana. 
Approved  February  20,  1879. 


House  Concurrent  Resolution  requesting  the  county  clerk  of  Missoula  county  to  furnish 

a  statement  of  the  financial  condition  of  said  county. 

Resolved  by  the  Legislative  Assembly  of  the  Territory  of  Montana,  the 
Council,  concurring : 

That  the  county  clerk  of  the  county  of  Missoula  be,  and  he  is 
hereby,  requested  to  furnish  the  Speaker  of  the  House,  and  Presi- 
dent of  the  Council,  without  delay : 

1st.  The  amount  of  county  bonds  of  said  county  outstanding 
and  overdue,  with  the  rate  of  interest  which  said  bonds  bear,  and 
the  amount  of  interest  due  thereon ; 

2d.  The  amount  of  county  bonds  of  said  county  outstanding 
and  not  yet  due,  and  when  they  will  become  due,  with  the  amount, 
if  any,  of  interest  overdue,  and  the  rate  of  interest  which  they 
bear,  and  the  amount  of  interest  which  is  now  due  thereon ; 
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3d.     Under  what  laws  the  said  bonds  were  issued ; 

4th.  The  amount  of  outstanding  warrants  which  bear  interest, 
and  the  rate  of  said  interest,  and  the  total  amount  of  interest  due 
thereon ; 

5th.  The  amount  of  outstanding  warrants  which  do  not  bear 
interest ; 

« 

6th.  The  amount  of  moneys  received  into  the  county  treasury, 
for  county  purposes,  from  ail  sources,  during  the  year  1878  ; 

7th.  The  amount  of  moneys  in  the  county  treasury  to  credit  of 
the  various  funds  of  the'  county ; 

8th.  The  amount  disbursed  during  the  year  1878  for  the  prose- 
cution and  punishment  of  criminals. 

SAMUEL  WORD, 
Speaker  of  the  House  of  Representatives, 

ARMISTEAD  H.  MITCHELL, 

President  of  the  Council. 


rioii.sc  Concurrent  Resolution  in  relation  to  the  financial  affairs  of  Missoula  county. 

Resolved  by  the  Legislative  Assembly,  the  Council  concurring: 

That  it  is  the  sense  of  the  Legislative  Assembly  of  the  Territory 
of  Montana,  that  the  indebtedness  of  the  Territory,  and  of  each 
county  and  municipality  therein,  should  be  paid  according  to  the 
terms  of  the  contracts  therefor,  and  that  the  Legislative  Assembly 
should  furnish  any  necessary  legislation  to  enforce  such  payment 
if  it  shall,  seem  to  be  required. 

That  in  consideration  of  the  exceptional  condition  of  Missoula 

county,  resulting  largely  from  criminal  prosecution  at  a  time  when 

that  county  was  overrun  with  a  transient  population  in  mining 

caiTips  remote  from  its  county  seat,  the  committees  on  ways  and 

means  be  requested  to  inquire  if  the  public  interests  will  not  justify 

some  assistance  by  the  Territory  to  that  county,  and.  if  they  will, 

to  devise  the  method  by  which  it  can  be  most  efficiently  rendered. 

SAMUEL  WORD, 
Speaker  of  the  House  of  Representatives. 

ARMISTEAD  H.  MITCHELL, 

President  of  the  Council. 
16 


MEMORIALS. 


Council  Joinl  Memorial  asking  the  establishment  of  a  cavalry  |X)st  at,  or  near,   Henry'j^ 

I^ke. 

75?  the  Honorable  George  W,  MeCrary,  Secretary  of  War: 

Your  memorialists,  the  Legislative  Assembly  of  Montana,  would 
respectfully  represent  that  the  interests  of  the  people  of  south- 
eastern Montana  would  be  greatly  promoted,  and  the  settlement  of 
that  section  hastened,  by  the  establishment  of  a  cavalry  post  at  or 
near  Henry's  lake,  near  the  head  of  the  Madison  river. 

Henry's  lake  is  on  the  trail  taken  by  the  hostile  Nez  Perces  In- 
dians in  1877,  and  the  hostile  Bannacks  in  1878,  in  their  passage 
from  Idaho  Territory  into  the  valley  of  the  Yellowstone;  and- it  is 
by  this  route  that  all  hostile  Indians  in  south-eastern  Montana,  or 
Idaho,  will  in  the  future  endeavor  to  make  their  way  to  the  valley 

ft 

of  the  Yellowstone,  and  from  thence  to  British  America,  it  being 
the  only  route  north  of  the  South  Pass,  that  is  now  open  to  their 
passage;  and  the  tribe  known  as  Ten  Doy's  Bannack  Indians, 
which  have  heretofore  had  a  reservation  at  or  near  Fort  Lemhi,  in 
Idaho  Territory,  having  been  ordered  to  remove  to  the  Fort  Hall 
Agency,  serious  apprehensions  exist  lest  they  may  (or  a  portion  of 
them)  open  hostilities  during  the  coming  season,  in  which  case 
they  will  undoubtedly  try  to  make  their  way  to  the  north  and  east, 
by  way  of  Henry's  lake  and  Clark's  Fork  of  the  Yellowstone. 

The  people  of  this  section  of  the  Territory  are  largely  engaged 
in  raising  horses  and  cattle,  and  during  the  past  two  seasons  have 
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sustained  great  loss  by  the  frequent  incursions  of  those  hostiles, 

and  their  property  is  continually  exposed  to  raids  from  the  Indians 

traversing  that  country  from  Idaho.     A  cavalry  post  at  that  point 

will  hereafter  prevent  the  Indians  from  passing  into  the  National 

Park  and  from  thence  into  the  settlements  of  the  eastern  portion  of 

the  Territory.     And  your  memorialists  Will,  as  in  duty  bound,  ever 

pray.  SAMUEL  WORD, 

Speaker  of  the  House  of  Representatives, 

ARMISTEAD  H.  MITCHELL. 

President  of  the  Council, 


Council  Joint  Memorial  in  relation  to  the  enlargement  of  the  United  States  Penitentiary 

of  Montana  Territory. 

To  the  Honorable  the  Senate  and  House  of  Representatrifes  of  the 
United  States,  in  Congress  assembled  : 

Your  memorialists,  the  Council  and  House  of  Representatives, 
composing  the  Legislative  Assembly  of  the  Territory  of  Montana, 
most  respectfully  represent  that  the  United  States  has  entered  into 
a  contract  with  the  Territory  of  Montana  by  which  it  has  under- 
taken the  custody  and  maintenance  of  Territorial  convicts ;  That 
the  United  States  Penitentiary  at  Deer  Lodge  contains  but  twenty- 
eight  cells,  and  that  a  greater  number  ol  prisoners  cannot  be  con- 
fined therein  without  danger  to  their  health  and  security;  That  the 
present  number  of  prisoners  is  thirty-four,  and  that  this  number 
will  be  considerably  increased  within  a  few  months,  and  continue  to 
increase  with  the  now  rapid  growth  of  the  population  of  the  Ter- 
ritory. 

Your  memorialists  would  therefore  pray  that  an  appropriation 
be  made  during  the  present  session  for  the  enlargement  and  com- 
pletion of  the  Penitentiary  in  accordance  with  the  plans  approved 
and  on  file  in  the  Department  of  Justice.      And  your  memorialists 

will  ever  pray.  SAMUEL  WORD, 

Speaker  of  the  House  of  Representatives, 

ARMISTEAD  H.  MITCHELL, 

President  of  the  Council. 
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House  Joint  Memorial  asking  Congress  to  make  further  appropriation  to  pay  the  expenj^cs 
of  the  eleventh  session  of  the  legislative  Assembly  of  the  Territory  of  Montana. 

To  the  Congress  of  the  United  States,  now  assembled: 

Your  memorialist,  the  Legislative  Assembly  of  Montana  Terri- 
tory, respectfully  represents :  That  it  has  been  with  great  difficulty 
your  memorialist  has  been  able  to  procure  clerks  for  the  compen- 
sation allowed  by  law;  and  that  it  is  impossible  for  the  number 
allowed  to  perform  the  duties  required  of  them  without  materially 
retarding  legislation ;  and  that  the  sum  appropriated  for  the 
purpose  of  incidental  printing,  and  publication  of  the  laws,  of  said 
session  is  wholly  inadequate  therefor: 

Wherefore,  your  memorialist  asks  that  it  be  authorized  to  employ 

an  assistant  chief  clerk,  and  an  assistant  enrolling  and  engrossing 

clerk,  in  each  branch  of  said  Assembly,  at  a  reasonable  per  diem 

therefor,  and  that  an  appropriation  be  made  by  your  body  therefor, 

and  that  an  additional  appropriation  be  made  of  not  less  than  four 

thousand  dollars  for  the  purpose  of  such  incidental  printing  and 

the  publication  of  the  acts  of  said  assembly :  All  of  which  your 

petitioner  urges  as  being  indspensably  necessary  for  such  purposes 

and  for  which  it  prays. 

SAMUEL  WORD, 
Speaker  of  the  House  of  Representatkfes, 

ARMISTEAD  H.  MITCHELL, 

President  of  the  Couneil, 


[fouse  Joint  Memorial  in  relation  to  the  improvement  and  repair  of  the  Mullan  wagon 
road,  built  by  the  Government  of  the  United  States  during  the  years  of  1859  and  1861, 
extending  from  Walla  Walla,  in  the  Territory  of  Washington,  to  Fort  Benton,  in  the 
Territory  of  Montana, 

To  the  Honorable  the  Senate  and  House  of  Representatives  of  the 
United  States,  in  Congress  assembled: 

Your  memorialists,  the  Council  and  House  of  Representatives  of 
the  Territory  of  Montana,  would  respectfully  represent  to  your 
honorable  bodies:  That  the  Mullan  wagon  road,  built  by  the 
United  States  Government,  during  the  years  1859  and  1 861,  from 
the  waters  of  the  Columbia  river  to  those  of  the  Missouri  river, 


MEMORIALS.  125 

from  what  is  known  as  Six  Mile  creek,  in  the  county  of  Missoula, 
Territory  of  Montana,  to  the  Spokane  river,  Territory  of  Washing- 
ton, is  so  out  of  repair  as  to  be  impassable  for  practical  purposes ; 
That  no  loaded  team  can  pass  over  the  same ;  That  the  said  MuUan 
road  lies  in  that  portion  of  Montana,  Idaho  and  Washington  Ter- 
ritories where  there  are  but  a  very  fe^  settlers, — in  fact  along  a 
portion  of  the  road  above  named  there  are  none ;  That  the  Terri- 
tory of  Montana,  following  the  example  of  the  older  settled  sections 
of  our  country,  has  imposed  upon  the  local  communities  through- 
out the  Territory  the  duty  of  building  and  repairing  roads ;  That 
some  of  them  have  already  expended  considerable  sums  in  keeping 
in  repair  and  improving  this  road  of  the  general  government  in 
other  portions  of  the  Territory  than  those  named ;  That  the  people 
of  the  Territory  of  Montana,  charged  with  laying  the  foundations 
of  civil  society  in  this  isolated  section,  in  building  school  houses, 
churches,  court  houses,  jails,  and  roads  through  the  settled  por- 
tions thereof,  and  in  administering  the  laws,  finds  itself  unable  to 
devote  any  of  its  resources  to  the  opening  up  and  maintaining  this 
road. 

The  road,  if  placed  in  a  good  condition,  would  be  extensively 
used  as  a  highway  for  the  citizens  of  Idaho,  Washington  Territory, 
and  Montana  principally,  and  as  a  route  over  which*to  transport 
mails,  and  afford  proper  communication  between  these  isolated 
localities,  and,  wc  tru.st,  would  afford  facilities  for  travel  to  many  in 
other  sections  of  our  common  country  who,  not  satisfied  with  their 
present  abodes,  are  moving  in  a  restless  tide  westward  to  seek  new 
homes  and  assist  in  founding  new  communities.  The  region  the 
portion  of  the  road  named  traverses  is  a  most  picturesque  and 
entertaining  one,  and  connects  two  promising  and  fertile  sections  of 
the  West,  namely:  eastern  Washington  Territory  and  western 
Montana.  But  chiefly  would  the  said  road,  if  placed  in  good 
repair,  afford  means  of  transporting  United  States  troops  and  mili- 
tary supplies  from  one  section  of  that  country  to  the  other.  There 
is  now  a  fort  established  near  the  town  of  Missoula,  in  western 
Montana,  within  four  miles  of  this  Mullan  road.  There  is  also  a 
military  post  on  the  said  Spokane  river.  With  this  road  open 
there  would  be  but  little  diflSculty  in  transporting  troops  and  sup- 
plies from  one  of  these  posts  to  the  other  in  case  of  Indian  difficul- 


126  MEMORIALS. 

ties.  If  there  should  be  an  Indian  outbreak  in  either  section,  the 
troops  now  quartered  there,  in  considering  the  present  condition  of 
the  Indians  as  to  arms  and  ammunition,  would  be  totally  inadequate 
to  meet  the  emergencies.  The  general  government  of  the  United 
States  made  an  appropriation  in  1877  for  the  improvement  and 
repair  of  the  military  road  between  Sioux  City,  in  the  State  of  Iowa, 
and  Fort  Randall,  in  Dakota  Territory.  Without  disparaging  that 
appropriation,  but  rather  rejoicing  that  the  government  has  turned 
its  attention  in  that  direction,  we  submit  that  the  road  we  have 
named  needs  much  more  the  care  and  liberality  of  the  general 
government  than  that  road.  There  is  no  navigable  river  between 
the  military  post  on  the  Spokane  and  Fort  Missoula,  but  many  a 
swift  mountain  stream  that  must  now  be  forded,  and  a  densely 
wooded  mountain  range.  For  the  truth  of  the  above  facts  we 
would  respectfully  refer  your  honorable  bodies  to  the  report  of  the 
General  of  the  United  States  Army,  for  the  year  1877.  concerning 
the  same. 

Wherefore :  Your  memorialists  pray  that  your  honorable  bodies, 
while  mindful  of  the  many  wants  of  the  older  and  more  densely 
populated  section  of  our  common  country,  will  not  refuse  to  turn 
your  eyes  to  this  western  pioneer  community  and  observe  its  wants 
in  this  particular,  and  will  make  a  suitable  appropriation  for  open- 
ing and  repairing  .said  road.       And  your  memorialists  will  ever 

humbly  pray.  SAMUEL  WORD, 

Speaker  of  the  House  of  Representatwes. 

ARMISTEAD  H.  MITCHELL, 

President  of  the  Council. 


House  Joint  Memorial  remonstrating  against  any  radical  change  in  the  present  system  of 

land  surveys. 

To  the  Honorable^  the  Senate  and  House  of  Representatives  of  the 
United  States,  in  Congress  Assembled. 

Your  memorialists,  the  Council  and  House  of  Representatives, 
composing  the  Legislative  Assembly  of  the  Territory  of  Montana, 
would  respectfully  represent  to  your  honorable  bodies:  That,  as 
the  question  of  a  change  in  the  system  of  surveys  of  public  lands 
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is  now,  as  we  are  credibly  mformed,  being  considered  in  Congress, 
and  various  bills  have  been  introduced  for  that  purpose,  that  we 
most  respectfully  and  earnestly  protest  against  any  radical  change 
in  the  present  system  of  public  land  surveys,  and  especially  against 
the  proposed  abolition  of  the  offices  of  surveyors-general,  and  the 
concentration  of  their  duties  in  one  surveyor-general  with  an  office 
at  Washington  :  That  the  present  system  is  one  well  adapted  to  the 
wants  and  necessities  of  settlers  upon  the  public  domain,  and  many 
years  of  trial  have  proved  its  practical  value :  That  the  proposed 
abolition  of  the  offices  of  surveyors-general,  and  the  transfer  of 
the  records  to  Washington,  would  work  great  delay  and  injury  to 
parties  entering  public  lands  as  well  as  those  engaged  in  mining 
and  desirous  of  patenting  their  claims :  That  the  office  of  surveyor- 
general,  whatever  representations  may  have  been  made  to  the 
contrary,  is  not  a  sinecure,  and  that  a  proper  administration  of  its 
duties  requires  more  than  average  ability,  constant  care  and  a 
minute  attention  to  details  :  That  the  presence,  in  each  surveying 
district,  of  a  responsible  head  acquainted  with  the  needs  of  the 
public,  personally  supervising  the  details  of  office  work,  and 
inspecting  surveys  in  the  field,  is  an  absolute  necessity  to  the  faith- 
ful execution  and  recording  of  surveys. 

Your  memorialists  therefore  most  respectfully  and  earnestly 
request  that  the  present  system  of  surveying  public  lands  may  re- 
main unchanged.     And  your  memorialists  will  ever  pray,  etc. 

SAMUEL  WORD, 
Speaker  of  the  House  of  Representatives, 

ARMISTEAD*  H.  MITCHELL, 

President  of  the  Council, 


I  louse  joint  Memorial  to  the  l^esident  of  the  United  States,  petitioning  for  the  erection 
of  the  two  military  districts  of  Montana  into  a  military  department  under  the  com- 
mand of  Brevet  Major  General  Miles. 

To  His  Excellency,  the  President  of  the  United  States  : 

Your  memorialists,  the  Council  and  House  of  Representatives, 
composing  the  Legislative  Assenibly  of  the  Territory  of  Montana, 
respectfully  represent:  That  the  treaty  Indians  domiciled  upon 
reservations  within  the  geographical  limits  of  our  Territory  are. 
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without  a  tribal  exception,  nomads,  and  as  such  are  seldom 
upon  their  reserves,  but  roam  at  will  through  our  agricultural  and 
pastoral  regions,  frequently  entailing  losses  upon  our  settlers,  and, 
in  periods  of  apprehension  of  Indian  outbreaks,  always  exciting 
the  same  by  their  absence  from  their  reserves  and  their  bold  and 
intimidating  demeanor  toward  the  whites,  whereby  they  have 
caused,  and  will  continue  to  occasion  so  long  as  they  are  permitted 
to  pursue  their  savage  pastimes  beyond  the  limits  of  their  reserva- 
tions, the  fear  of  danger  and  the  partial  or  total  suspension  of  all 
industries  in  those  parts  of  our  Territory  visited,  or  traversed,  by 
them  while  engaged  in  their  nomadic  pursuits. 

They  annually  pass  through  portions  of  our  larger  settlements 
on  their  progress  to  the  buffalo  country  north  of  the  Yellowstone 
river ;  and  this  is  especially  the  case  with  the  Indians  domiciled  at 
the  Lemhi  Agency  in  Idaho  Territory,  who  annually  pass  through 
the  counties  of  Beaverhead,  Madison  and  Gallatin  and  burn  the 
fences,  and  in  some  instances,  the  hay  and  grain  stacks,  of  our 
people,  threaten  the  destruction  of  other  property  belonging  to 
them,  burglarize  isolated  stores,  and  steal,  take  and  carry  away 
such  goods  of  the  settler  as  they  may  see  fit  to  appropriate. 

Bands  of  Indians  also  traverse  the  counties  of  Missoula,  Deer 
Lodge,  Lewis  and  Clarke,  Choteau,  and  Meagher  in  Montana, 
beyond  the  limits  of  their  reservations ;  and  this  is  especially  so 
with  those  belonging  to  the  Pen  d'Oreille  tribe,  who  ravage  and  lay 
waste,  by  burning  the  prairie  grasses  thereof,  a  large  area  of  the 
public  domain  therein,  now  occupied  by  many  of  our  citizens  for 
pastoral  purposes,  and  which  supports  large  and  valuable  herds  of 
cattle,  horses  and  sheep ;  and  who  also  at  each  of  their  predatory 
incursions  thereon,  which  occur  often  during  each  year,  not  only 
take  and  appropriate,  without  any  compensation  to  the  owners, 
numbers  of  such  cattle,  horses  and  sheep,  but  who,  adding  insult 
to  injury,  wantonly  and  maliciously  destroy  many  of  their  cattle 
when  they  do  not  require  the  same  as  food,  or  for  any  purpose,  and 
leave  their  carcasses  to  rot  upon  the  plains. 

We  believe  that  if  the  two  military  districts,  at  present  embraced 
within  the  Territory,  were  erected  into  a  military  department  and 
placed  under  the  command  of  Brevet  Maj.  Gen'l  Nelson  A.  Miles, 
Colonel  of  the  Fifth  U.  S.  Infantry,  with  instructions  to  confine  and 
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keep  such  Indians  to  and  upon  their  respective  reservations,  or  to 
provide  such  of  them  as  are  or  may  be  permitted  to  depart  from 
the  same,  for  any  proper  purpose,  with  a  suitable  and  sufficient 
military  escort  to  protect  the  property  of  our  citizens  and  prevent 
the  depredations  above  complained  of,  a  greater  degree  of  security 
would  be  established  in  our  midst,  and  particularly  among  our  ex- 
posed and  defenseless  settlers,  immigration  would  receive  an  added 
encouragement,  and  all  our  industries  advanced  and  promoted,  and 
their  fruits  increased. 

We  therefore  urge  such  action  upon  the  part  of  your  Excellency 
as  will  tend  to  the  attainment  of  such  beneficent  ends.  And  your 
memorialists,  as  in  duty  bound,  will  ever  pray,  &c. 

SAMUEL  WORD, 
Speaker  of  the  House  of  Representatives. 

ARMISTEAD  H.  MITCHELL, 

President  of  the  Council, 


House  Joint  Memonal  asking  that  the  treaty  between  the  United  States  and  China  be 

modified. 

To  His  Excellency  the  President  of  the  United  States,  and  the  Senate^- 

Your  memorialists,  the  Council  and  House  of  Representatives^ 
composing  the  Legislative  Assembly  of  the  Territory  of  Montana, 
would  respectfully  represent :  That  the  presence  of  the  Chinese 
among  us  is  an  evil  of  great  magnitude ;  they  are  incapable  of 
assimilation  in  sentiment  or  habits  of  life,  except  in  rare  instances  ; 
that  they  are  governed  by  a  system  of  laws  peculiar  to  themselves, 
and  have  their  own  secret  tribunals  for  the  administration  of 
justice,  and,  wherever  they  are  found  in  considerable  numbers,  they 
are  absorbing  all  branches  of  manual  and  mechanical  labor,  and 
thus  driving  from  most  ordinary  pursuits  the  middle  and  poorer 
classes  of  our  people. 

We  believe  the  inevitable  result  of  Chinese  immigration  will  be 

to  create  both  an  aristocratic  and  a  servile  class,  which  would  be 

contrary  to  the  genius  of  our  form  of  government ;  that  the  habits 

and  mode  of  life  of  these  people,  such  as  the  general  absence  of 

family  ties,  of  fixed  homes,  and  of  decent  social  life  among  them, 
17 
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enable  them  to  live  and  accumulate  money  upon  wages  which 
would  starve  any  other  class  of  laborers,  and  their  savings  are  very 
rarely  invested  in  the  communities  where  they  live,  but  are  sent  to 
their  own  country,  and  by  these  means  they  escape  taxation,  and 
any  considerable  share  of  the  burdens  of  government;  and  by 
these  means  they  also  drain  into  their  own  country  the  capital  of 
those  localities  in  which  they  live. 

It  is  a  matter  of  common  report,  well  known  to  all,  that  with 
few  exceptions,  the  Chinese  women  who  come,  or  rather  who  are 
brought,  to  the  Pacific  coast,  and  they  are  many,  belong  to  the 
lowest  and  cheapest  class  of  prostitutes,  and  that  many  of  them 
are  a  prey  to  the  most  loathsome  diseases ;  and  it  can  readily  be 
imagined  that  a  frightful  train  of  evils  must  follow  the  introduction 
of  these  women  into  any  community.  In  addition  to  this,  slavery 
in  its  worst  form  exists,  and  is  a  recognized  institution,  among  the 
Chinese  in  our  midst,  for  these  degraded  women  are  bought  and 
sold  like  so  many  dumb  brutes,  and  have  nb  rights  whatever  that 
their  Chinese  lords  and  masters  are  bound  to  respect. 

In  view  of  the  above  facts,  your  memorialists  would  respectfully 

urge  and  request  that  steps  may  at  once  be  taken  to  the  end  that 

the  treaty,  now  existing  between  the  United  States  and  the  Empire 

of  China,  may  be  so  modified  as  to  permit  the  prevention  of  further 

immigration  of  an  undesirable  and  non-assimilating  population. 

And  your  memorialists,  as  in  duty  bound,  will  ever  pray. 

SAMUEL  WORD, 
Speaker  of  the  House  of  Representatives, 

ARMISTEAD  H.  MITCHELL, 

President  of  the  CouncU, 


House  Joint  Memorial  asking  the  transfer  of  the  management  of  Indian  affairs  to  the 

War  Department. 

To  the  Honorable^  the  Senate  and  House  of  Representatives  of  the 
United  States ^  in  Congress  assembled: 

Your  memorialists,  the  Legislative  Council  and  House  of  Repre^ 
sentatives,  composing  the  Legislative  Assembly  of  the  Territory 
of  Montana,  would  most  respectfully  represent  to  your  honorable 
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bodies :  That  the  Territory  of  Montana  is  peculiarly  exposed  to 
Indian  wars,  depredations,  and  incursions  because  of  the  presence 
within  her  boundaries  of  large  tribes  of  semi-hostile  Indians,  and 
that  similar  large  and  semi-hostile  tribes  are  found  on  all  sides  of 
the  Territory,  and  immediately  adjacent  thereto ;  and,  that  in  view 
of  the  past  experience  of  our  people,  we  are  fully  convinced  that 
their  safety,  welfare  and  best  interests  would  be  greatly  promoted 
by  the  transfer  of  the  bureau  of  Indian  affairs  to  the  war  depart- 
ment. 

Wherefore,  your  memorialists  earnestly  pray  that  said  transfer  of 
the  management  of  Indian  affairs  to  the  war  department  may  be 
made.  And,  as  in  duty  bound,  your  memorialists  will  ever  pray,  etc. 

SAMUEL  WORD, 
Speaker  of  the  House  of  Representatives. 

ARMISTEAD  H.  MITCHELL, 

President  of  the  Council, 


House  Joint  Memorial  asking  modification  of  the  law  imposing  a  penalty  for  driving 

stock  over  an  Indian  reservation. 

To  the  Honorable  Carl  Schurz^  Secretary  of  the  Interior: 

Your  memorialists,  the  Council  and  House  of  Representatives, 
constituting  the  Lecfislative  Assembly  of  the  Territory  of  Montana, 
would  respectfully  represent :  That  since  the  flight  of  Sitting  Bull 
and  his  followers  into  British  America,  and  since  the  establishment 
of  Forts  Keogh  and  Custer,  near  the  Yellowstone  river,  the  old 
Powder  river  route,  from  Bozeman,  in  Montana,  to  the  Union  Pa- 
cific railroad  at  Pine  Bluffs,  has  been  open  and  safe  to  travel ;  that 
during  the  past  year  several  large  herds  of  beef  cattle  have  been 
driven  from  near  Helena,  Montana,  to  Pine  Bluffs,  and  shipped 
thence  east  by  rail ;  that  the  U.  S.  Indian  Agent  of  the  Crow  tribe 
of  Indians,  acting  under  authority  of  the  United  States  Statutes 
at  Large  of  the  43d  Congress,  to-wit:  "Section  21 17,  Every 
person,  who  drives  or  otherwise  conveys  any  stock  of  horses,  mules, 
or  cattle,  to  range  and  feed  on  any  land  belonging  to  any  Indian 
or  Indian  tribe,  without  the  consent  of  such  tribe,  is  liable  to  a 
penalty  of  one  dollar  for  each  animal  of  such  stock/'  did  cause  one 
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drove  of  cattle  to  be  stopped  last  fall,  whilst  crossing  over  said 
Crow  Indian  reservation,  and  the  owner  to  be  arrested  and 
detained  at  Fort  Custer  until  he  could  procure  bonds  that 
he  would  pay  said  penalty  of  one  dollar  per  head,  subject 
to  the  decision  of  the  commissioner  of  Indian  affairs,  whose  de- 
cision was  that  the  said  penalty  must  be  paid.  The  owner  was 
compelled  to  pay  the  one  dollar  for  each  of  the  cattle  which  he  was 
driving  to  market,  the  sum  collected  amounting  to  about  six  hun- 
dred dollars.  This  man'$  stock  was  not  driven  upon  the  reservation 
for  the  purpose  of  ranging  or  grazing  thereon,  but  because  the  best 
and  shortest  route  to  a  shipping  point  on  the  U.  P.  railroad  lay 
across  said  reservation.  Now,  the  Crow  Indians  are  friendly  to 
the  whites,  and  are  permitted  by  their  treaty  to  roam  and  hunt  all 
over  the  country  surrounding  their  reservation ;  and,  so  far  as  is 
known,  they  have  not  protested  against,  or  objected  to,  white  men 
passing  through  or  across  their  reservation  with  droves  of  cattle 
or  stock  of  any  kind,  or  even  to  their  living  upon  the  reservation, 
as  is  abundantly  evidenced  by  the  fact  that  on  the  west  end  of  their 
reservation  is  a  considerable  settlement  of  white  men  who  have 
lived  there  since  1864-5:  And  furthermore.  Fort  Custer  is  built 
upon  the  eastern  end  of  said  reservation,  and  hundreds  of  white 
men  and  animals  are  continually  passing  on  that  portion  of  said 
reservation  without  any  protest  from  either  agent  or  Indians,  and 
that  the  arrest,  and  being  compelled  to  pay  the  penalty  before  men- 
tioned (although  supported  by  law),  appears  to  be  an  arbitrary  pro- 
ceeding, as  other  like  infractions  of  the  treaty,  both  before  and 
since  said  arrest,  have  not  been  noticed  by  said  agent. 

The  route  across  said  reservation  is  some  four  hundred  miles 
shorter  than  the  one  we  have  been  compelled  to  use  in  reaching 
an  eastern  market  since  the  closing  of  the  Powder  river  route  in 
1868.  It  also  shortens  up  railroad  transportation  about  five  hun- 
dred miles,  and  enables  the  people  of  Montana  to  save  one  hundred 
and  twelve  dollars  on  each  car  load  of  cattle  shipped  to  Chicago. 

These  explanations  will  enable  you  to  readily  perceive  how  im- 
portant it  is  to  the  great  and  rapidly  increasing  stock  interests  of 
Montana,  that  this,  the  shortest  and  cheapest,  outlet  to  the  eastern 
market  should  not  be  closed  to  us  :  Therefore  your  memorialists 
would  respectfully  ask  that  you  will  speedily  take  such  steps  as 
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will  secure  such  modifications  of   existing  laws  as  will  result  in 

giving  our  people  the  right  to  drive  their  flocks  and  herds  across 

said   Crow  Indian  reservation,  and  all  other  Indian  reservations 

within  the  limits  of  the  Territory,  by  the  shortest  and  best  routes, 

under  such  rules  and  regulations  as  you  may  prescribe.     And  as 

in  duty  bound  your  memorialists  will  ever  pray. 

SAMUEL  WORD, 
Speaker  of  the  House  of  Representatives, 

ARMISTEAD  H.  MITCHELL,      . 

President  of  the  Council, 


House  Joint  Memorial  in  relation  to  military  telegraph. 

To  the  Honorable^  the  Senate  and  House  of  Representatives  of  the 
United  States,  in  Congress  assembled: 

Your  memorialists,  the  Council  and  House  of  Representatives  of 
the  Territory  of  Montana,  do  hereby  represent  to  your  honorable 
bodies :  That  the  military  telegraph,  lately  constructed  by  the  gov- 
ernment, from  Deadwood,  in  Dakota  Territory,  to  Fort  Ellis,  by 
way  of  Forts  Keogh  and  Custer,  affords  a  rapid  and  important  com- 
munication between  these  forts  and  the  military  commander  of  the 
Department,  and  the  Commander-in-Chief  of  the  Army  at  Wash- 
ington, a  measure  which  had  become  indispensable  for  the  better 
management  of  the  troops  and  the  Indian  situation  in  this  Terri- 
tory; and,  believing  that  the  interests  of  the  government  would  be 
further  subserved,  and  the  business  of  this  Territory  promoted, 
and  a  feeling  of  security  from  sudden  attacks  from  hostile  Indians 
on  our  borders  strengthened,  by  a  continuation  of  the  military  tel- 
egraph from  Fort  Ellis,  through  the  capital  of  Montana,  to  Forts 
Logan,  Shaw,  Benton,  Assinaboine,  Wolf  Point,  Fort  Peck 
Agency,  and  Fort  Buford,  at  or  near  the  head  of  navigation  on  the 
Missouri  river,  and  along  our  exposed  northern  border,  we,  your 
memorialists,  pray  that  your  honorable  bodies  will  provide  for  the 
construction  of  the  military  telegraph  to  the  points  indicated,  which, 
as  computed  by  the  route  designated,  is  distant  only  two  hundred 
and  forty-eight  miles  from  Fort  Ellis. 

And  your  memorialists  would  further  respectfully  represent  the 
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necessity  of  the  construction  of  a  branch  of  said  telegraph,  by  way 
of  Virginia  City,  Bannack  City,  Big  Hole  Prairie,  Fort  Missoula, 
and  Spokane  bridge,  to  Fort  Walla  Walla,  which  woukl  enable  the 
military  to  have  timely  notice  of  any  uprising  among  the  tribes  of 
Indians  in  Washington  and  Idaho  Territories,  and  also  in  w^^tem 
Montana,  and  thus  be  enabled  to  prevent  such  hostile  band)  from 
entering  and  passing  through  our  settlements,  as  did  the  Nez  Perces 
in  1877,  and  a  portion  of  the  Bannacks  in  1878.  And  your  mem- 
orialists will  ever  pray,  etc. 

SAMUEL  WORD, 
Speaker  of  the  House  of  Representatives, 

ARMISTEAD  H.  MITCHELL, 

President  of  the  Council. 


House  Joint  Memorial  asking  for  additional  improvements  on  the  Yellowstone  and  upper 

Missouri  rivers. 

To  the  Senate  and  House  of  Representatives^  in  Congress  assembled: 

Your  memorialists,  the  Legislative  Council  and  House  of  Repre^ 
sentatives  of  the  Territory  of  Montana,  respectfully  show  unto 
your  honorable  bodies:  That  the  populations  and  industries  of 
the  Territory  of  Montana  are  rapidly  increasing,  and,  that  the  ton- 
nage imports  as  well  as  exports  is  much  larger  each  succeeding 
year.  Our  lines  of  communication  with  the  markets  of  the  country 
are  long,  and  their  condition  heretofore  has  operated  to  retard  the 
growth  and  burden  the  industries  of  our  Territory.  The  upper 
Missouri  river  is  navigable  to  the  Rocky  Mountains,  and  for  one 
hundred  and  fifty  miles  along  the  base  of  said  mountains  above 
the  Great  Falls  of  said  river,  and  one  or  more  steamboats  are  now 
in  course  of  construction  at  Pittsburg  which  will  be  placed  on  said 
portion  of  said  river  during  the  coming  season.  The  increas- 
ing use  of  this  river  as  a  highway  of  commerce  dictates  that 
its  navigability  be  improved.  Above  the  Great  Falls  there  are  a 
number  of  places  where  a  small  sum  of  money  would  remove  ob- 
structions and  render  its  use  for  the  purposes  of  commerce  of  great 
value  to  our  people.  This  river  is  destined  to  be  the  highway  over 
which  the  citizens  of  the  northern  portion  of  the  Territory  will  re- 
ceive their  heavy  freights,  and  its  improvement  is  the  dictate  of 
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wisdom  as  it  is  a  necessity  of  our  situation.  Equally  useful  to  the 
people  of  the  southern  portion  of  this  Territory  is  the  Yellowstone 
river,  which  penetrates  that  region  with  its  navigable  waters  for 
several  hundred  miles  in  length,  and  which,  notwithstanding  several 
rapids  of  considerable  difficulty,  has  been  utilized  during  the  past 
year  for  the  purpose  of  commerce  by  steamboats  with  considerable 
cargoes  of  merchandise  for  our  people.  If,  added  to  these  consid- 
erations, we  shall  recall  to  you  the  considerable  military  posts  and 
Indian  agencies,  which  derive  their  supplies  by  means  of  these 
lines  of  communication,  the  rapidly  increasing  settlements  along 
them,  and  the  interest  which  the  general  government  has  heretofore 
evinced  in  the  commerce  of  the  country,  we  shall  present  good 
reason  for  asking  you  to  make  appropriations  for  the  improvement 
of  these  particular  streams  at  the  points  indicated.  And,  as  in 
duty  bound,  your  memorialists  will  ever  pray,  &c. 

SAMUEL  WORD, 
Speaker  of  the  House  of  Representatives, 

ARMISTEAD  H.  MITCHELL, 

President  of  the  Council, 


House  Joint  Memorial  asking  for  the  establishment  of  a  United  States  Land  Office  at 

Miles  city,  Custer  county,  Montana  Territory. 

To  the  Honorable y  the  Senate  and  the  House  of  Representatives  of  the 
United  States^  in  Congress  assembled: 

Your  memorialists,  the  Council  and  the  House  of  Representatives 
of  the  Territory  of  Montana,  would  most  respectfully  represent : 
That  there  has  been,  during  the  year  1878,  318,000  acres  of  public 
lands  surveyed,  and  120,000  acres  [are]  now  under  contract  to  be 
surveyed  before  the  end  of  the  fiscal  year  ending  June  30,  1879, 
making  438,000  acres  of  public  land,  within  the  limits  of  Custer 
county,  subject  to  pre-emption  and  homestead  entry ;  and  that  by 
reason  of  the  fact  that  the  land  office  to  which  the  public  lands  of 
Custer  county  is  attached  is  448  miles  from  Miles  city,  the  county 
seat  of  said  county,  it  is  impossible,  by  reason  of  the  great  expense, 
for  the  settlers  of  that  county  to  enter  said  lands  under  existing 
laws. 

We  would  most  respectfully  pray  for  the  establishment  of  a  land 
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office  at  the  county  seat  of  said  Custer  county,  that  the  large  and 
constantly  increasing  population  of  that  county  may  be  enabled  to 
avail  themselves  of  the  benefit  of  the  land  laws  of  the  United  States, 
which,  by  reason  of  their  long  distance  from  the  present  land  office 
they  are  now  unable  to  do ;  that  the  country  asked  to  be  embraced 
in  the  new  land  office  district  is  composed  of  many  fertile  valleys, 
and  is  a  fine  stock-growing  country,  and  the  establishment  of  such 
land  office  will  throw  many  thousands  of  acres  of  land  into  the 
market,  and  increase  the  revenue  of  the  government ;  That  it  would 
aid  very  materially  in  developing  said  country,  and  the  further  set- 
tlement of  the  same.  And  your  memorialists,  as  in  duty  bound, 
will  ever  pray. 

SAMUEL  WORD, 
Speaker  of  the  House  of  Representatives, 

ARMISTEAD  H.  MITCHELL, 

President  of  t/te  Couneil, 


House  Joint  Memorial  in  relation  to  restoring  a  portion  of  the  Crow  Indian  Reservation 

to  the  public  domain. 

To  the  Honorable,  the  Secretary  of  the  Interior  of  the  United  States  : 

Your  memorialists,  the  Legislative  Assembly  of  the  Territory  of 
Montana,  would  respectfully  represent  to  your  Honor :  That  a  small 
portion  of  the  Crow  Indian  reservation,  in  said  Territory,  included 
in  the  following  boundaries,  to-wit:  commencing  at  the  mouth  of 
the  Big  Boulder,  on  the  east  side  of  the  Yellowstone  river;  thence 
up  said  Boulder  river  to  the  head  or  source  of  the  east  fork  of  the 
same;  thence  south  to  the  north  boundary  of  the  National  Park; 
thence  west  to  the  Yellowstone  river;  thence  down  the  middle  of 
said  stream  to  the  place  of  beginning,  is  a  rich  mineral  country, 
both  in  placer  and  quartz  mines,  embracing  Emigrant,  Bear,  and 
Cement  gulches,  together  with  a  number  of  gold-bearing  quartz 
lodes  that  are  supposed  to  be  rich ;  That  these  placer  mines  were 
discovered!  taken  up,  and  worked  by  actual  settlers,  long  prior  to 
the  time  that  the  said  section  of  country  was  set  apart  as  a  portion 
of  said  Indian  reservation,  but  the  fact  that  the  said  mines  are  situ- 
ate upon  an  Indian   reservation  as  aforesaid   has  retarded  their 
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development  for  a  long  space  of  time,  and  has  prevented  the  work- 
ing of  the  quartz  mines  entirely,  thereby  depriving  the  Territory 
and  the  government  of  a  considerable  revenue  from  that  source ; 
That,  owing  to  the  fact  that  large  game  is  very  scarce  in  the  vicin- 
ity, the  Indians  very  seldom,  or  never,  visit  that  section  of  the 
country  for  any  purpose  whatever;  That  it  is  still  occupied  by 
about  two  hundred  actual  and  bona  fide  settlers,  who  are  engaged 
in  farming,  stock-raising  and  mining,  and  who  are  desirous  of  ob- 
taining title  to  their  property,  in  order  that  they  may  erect  with 
safety  the  necessary  machinery  to  work  said  mines  more  success- 
fully. 

Wherefore,  your  memorialists  pray  that  a  commission  be  appoint- 
ed, with  authority  to  treat  with  said  Crow  Indians  for  said  portion  of 
said  Crow  reservation,  that  the  same  may  be  restored  to  the  public 
domain,  and  declared  open  to  settlement.  And  your  memorialists 
will,  as  in  duty  bound,  ever  pray. 

SAMUEL  WORD, 
Speaker  of  the  House  of  Representatives, 

ARMISTEAD  H.  MITCHELL, 

President  of  the  Council, 


House  Joint  Memorial  in  relation  to  a  public  highway  from  the  head  of  navigation  to 

and  through  the  National  Park. 

To  the  Honorable^  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America,  in  Congress  assembled: 

Your  memorialists,  the  Legislative  Council  and  House  of  Repre- 
sentatives of  the  Territory  of  Montana,  would  respectfully  represent 
to  your  honorable  bodies :  That  the  highway  now  leading  from  the 
mouth  of  the  Big  Horn  river,  (the  head  of  navigation  on  the  Yel- 
lowstone,) to  the  National  Park  is  now  a  tri-weekly  stage  route,  and 
a  telegraph  line  has  been  constructed  over  it.  This  road  leads  over 
a  mountainous,  broken  country,  cut  by  ravines  and  deep  coulees, 
which  in  certain  seasons,  render  it  almost  impassable  :  That  owing 
to  frequent  raids  of  hostile  Indians  along  the  line  of  said  highways 
there  has  been  but  little  settlement  made  in  the  country  traversed 

by  said  road,  and  the  few  settlers  thereon  have  not  been,  and  are 
i8 
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not  now,  able  to  put  said  road  in  a  passable  condition,  or  maintain 
the  same  in  repair :  That  the  increasing  travel  of  tourists  to  the 
National  Park  from  the  East,  and  the  constant  use  of  said  highway 
by  the  military,  while  passing  from  Forts  Keogh  and  Custer  to 
Fort  Ellis,  demands  that  the  same  be  improved  and  kept  in  repair, 
that  travel  over  the  same  may  be  rendered  safe  and  practicable  at 
all  seasons  of  the  year. 

And  your  memorialists  would  further  represent  that  there  is  no 
public  highway  through  the  National  Park,  only  a  trail,  which  has 
been  used  by  hostile  Indians  in  the  past  two  years  in  passing  from 
Idaho  into  the  Yellowstone  valley :  That  said  trail  enters  the  said 
Park  at,  or  near,  Henry's  lake  and  emerges  on  the  Yellowstone : 
That  a  public  highway,  if  opened  through  said  Park,  would  admit 
of  easy  and  rapid  movement  of  troops  through  the  same  with  their 
transportation,  shorten  the  distance  to  and  from  Henry's  lake 
seventy-five  miles,  and,  with  a  military  post  at  Henry's  lake,  would 
afford  an  effectual  barrier  to  the  movement  of  hostile  Indians 
through  that  section. 

Therefore,  your  memorialists  pray  your  honorable  body  to  make 

a  sufficient  appropriation  to  open  and  repair  said  road,  and  build 

said  Military  post  at  Henry's  lake.      And  your  memorialists  will 

ever  pray. 

SAMUEL  WORD, 
Speaker  of  the  House  of  Representatives, 

ARMISTEAD  H.  MITCHELL, 

President  of  the  Council. 


House  Joint  Memorial  asking  Congress  to  pass  an  enabling  act  for  Montana  Territory. 

To  the  Honorable,  the  Senate  and  House  of  Representatives  of  the 
United  States,  in  Congress  assembled: 

Your  memorialists,  the  Council  and  House  of  Representatives, 
composing  the  Legislative  Assembly  of  the  Territory  of  Montana, 
would  respectfully  petition  your  honorable  bodies  to  pass  an 
enabling  act,  at  an  early  day,  whereby  the  people  of  Montana  may, 
in  accordance  with  usual  custom,  take  the  necessary  preliminary 
steps  for  becomiiig  a  sovereign  state  and  entering  the  Union  as 
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such.  Your  memorialists  would  further  represent:  That,  to  the 
best  of  their  information  and  belief,  Montana  has  a  present  voting 
population  of  about  15,000,  and  a  total  population  of  about  40,000, 
which  will  easily  be  doubled  within  the  present  and  next  succeed- 
ing year.  Your  memorialists  join  in  this  petition,  not  because  they 
are  ambitious  of  an  undue  preponderance  of  power  in  the  National 
Congress,  but  because  this  seems  to  be  the  only  alternative  left 
them  to  secure  the  fundamental  and  inalienable  rights  of  Ameri- 
can citizenship,  among  which  have  always  been  accounted  a  right 
of  representation  in  the  supreme  legislative  body  that  enacts  the 
laws  that  effect  their  lives,  liberties,  and  property,  and  a  voice  in 
the  selection  of  their  rulers. 

The  adult  population  of  our  Territory  was  reared  in  the  States, 
and  have  been  accustomed  to  the  full  exercise  and  enjoyment  of 
the  rights  of  citizenship ;  They  have  furthermore  been  educated 
under  the  principles  of  the  Declaration  of  Independence  and  the 
Constitution  of  the  United  States,  to  believe  that  taxation  and 
representation  were  naturally  and  necessarily  associated,  and  that 
governments  derived  their  just  powers  from  the  consent  of  the 
governed,  and  naturally  they  expected  to  find  such  principles 
reco|^nized  in  any  form  of  government  emanating  from  the  Con- 
gress of  the  United  States. 

We  have  no  voice  or  vote  in  the  choice  of  President,  or  of  a 
single  member  of  Congress,  or  any  other  of  our  rulers.  The  power 
possessed  by  our  delegate  is  scarcely  greater  than,  or  different 
from,  the  ordinary  right  of  petition  possessed  by  every  subject 
under  every  form  of  government.  The  powers  of  local  legislation 
are  secured  to  us  only  under  an  organic  act  that  is  merely  an 
ordinary  piece  of  legislation,  subject  to  repeal  and  continual  altera- 
tion, without  constiltation  with,  or  knowledge  of,  those  to  be 
directly  effected  thereby.  Even  within  these  restrictions  our 
enactments  are  subject  to  veto  by  an  executive  not  chosen  from  or 
by  our  people,  nor  accountable  in  any  way  to  them,  and  also  to  be 
annulled  by  Congress  upon  a  partial  hearing  and  with  very  imper- 
fect knowledge  of  the  subject. 

Our  legislators,  thus  restricted  to  mere  fragments  of  uncertain 
power,  are  also  so  limited  in  number  ak  to  allow  inadequate  repre- 
sentation of  a   Territory   so   vast  and   with   such   a   diversity   of 
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interests.  They  are  further  limited  in  time,  and  in  compensation 
to  the  wages  of  ordinary  day  laborers,  nor  are  they  allowed  to 
make  decent  provisions  for  themselves.  The  result  is  that  they 
have  no  sufficient  power  or  independence  left  to  perform  their 
functions  in  decent  self  respect,  nor  usefully  to  their  constituents. 

Believing  they  would  dishonor  you,  themselves,  and  the  very 
name  of  American  citizenship,  to  submit  to  such  a  servile  lot  with- 
out remonstrance  at  least,  your  memorialists  address  your 
honorable  bodies  with  confidence  that  you  will  give  us  speedy  de- 
liverance, if  no  other  course  remains,  through  an  enabling  act 
which  shall  authorize  our  people  to  frame  a  state  government,  and 
thus  secure  to  themselves  and  posterity  those  constitutional  rights 
of  American  citizenship  which  it  seems  that  only  citizens  of  a  State 

can  enjoy.  SAMUEL  WORD, 

Speaker  of  the  House  of  Representatives. 

ARMISTEAD  H.  MITCHELL. 

President  of  the  Council. 
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p.  4,  I  1847. 
Subsequent,  under  laws  of  Ter.,  p.  4, 

8 1848. 
Time  and  place  of  holding,  p.  4.  J  1848. 

EQUALITY,  of  persons  before  the  law, 
p.  22.  J  I. 

ESCHEAT. 

Real  estate  of  certain  corporations  to  U. 
S..  p.  13,  {  1890. 

EXECUTIVE  POWER. 
Vested  in  governor,  p.  I,  J  1841. 
Extraordinary  sessions,  p.  17,  {  1923. 

FEES  AND  COSTS,  allowed  to  certain 
officers,  p.  12,  {  1883. 


GOVERNOR. 
Term  of  office,  p.  i,  S  1841. 
Removed  by  President,  p.  i,  |  1841. 
Reside  in  Territory,  p.  i,  J  1841. 
Commander-in-chief,  p.  2,  H  1841. 
General  powers  of,  p.  2,  ^  184 1. 
Bills  to  be  approved  by,  p.  2,  {  1842. 
Veto  power,  p.  2,  ^  1842. 
Secretary,  acting  governor,  p.  3.  2  1843. 
Salary  of,  p.  3,  J  1845. 
To    cause    census   to  be   taken,   p.    4, 

I  1847. 

To  direct  manner  of  holding  first  elec- 
tion, p.  4,  8  1847. 

To  apportion,  p.  4,  {  1847. 

Extra  compensation  not  allowed,  p.   6, 

«  1855- 
To  nominate  certain  officers,  p.  6,  }  1857. 

To  fill  vacancies,  p.  7,  J  1858. 

To   district   Territory   and    temporarily 

assign  judges,  &c.,  p.  10, 1  1873. 

Appointment  of,  p.  11,  8  1877. 

Oath  of  office,  p.  11,  8  1878. 

Extraordinary   sessions,  to  call,  p.    17, 

i  '923. 

Contingent  expenses  of,  p.  18,  {  1935. 
Salary,  no  payment  until,  p.  19,  {  1941. 

HABEAS  CORPUS.     See  IVrit  of 

HOUSE  OF  REPRESENTATIVES. 

Members,  where  to  reside,  p.  4,  \  1846. 

Apportioned  according  to  ratio  of  popu- 
lation, p.  5,  J  1849 ;  p.  29.  chap.  329. 

Number  of  members,  p.  5,  {  1849 ;  p.  17, 
{  1922;  p.  29,  chap,  329. 

INCORPORATIONS. 

Legislative  Assembly  may  pass  general 

incorporation  acts,  p.  13,  {  1889. 
Words  in  act  relating  to,  construed,  p.  28, 

chap.  168. 

INDIANS. 

Rights  of  person  and  property  not  im- 
paired, p.  i,  ;  1839. 

Indian  territory  not  embraced  within 
the  boundaries  of  the  Territory,  p.  i, 

«  1839. 
Authority  to  regulate  lands  of,  &c.,  p.  i, 
{  1840. 

IRRIGATION.     See  IVater. 

JUDICIAL  DISTRICTS. 

Judges  to  divide  Territory,  p.  9,  {  1865 ; 

p.  16,  8  I9H- 
Judicial  power,  how  vested,  p.  16,  {  1907. 

JUDGES. 

Supreme  court,  p.  9,  8  1864. 
Term  of  office,  p.  9,  \  1864. 
Oath  of  office,  p.  11,  J  1878. 
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JUDGES,  ConHnued. 
Residence,  p.  9,  §  1865. 
To  district  the  Territory,  p.  16,  §  1914. 

JUDGES  OF  DISTRICT  COURT. 
Shall  appoint  clerks,  p.  9,  §  1 871. 
To  hold  courts  in  counties,  p.  10,  §  1874. 

JURISDICTION. 

Territorial  limits  of,  p.  i,  §  1839. 

JUSTICES  OF  THE  PEACE. 
To  be  elected,  p.  6,  §  1856. 
Jurisdiction,  where  title  to  land  in  ques- 
tion, p.  9,  §  1867. 
Judicial  power  vested  in,  p.  16,  §  1907. 
Limit  of  jurisdiction,  p.  17,  §  1926. 

LAND.     See  Desert  Land;    Timber. 

LAWS. 

To  be  presented  to  the  governor  for  ap- 
proval, p.  2,  §  1842. 

If  not  approved,  how  passed,  p.  2,  §  1842. 

To  be  published,  p.  3,  §  1844. 

To   prescribe  manner  of  holding  elec- 
tions, p.  4,  §  1848. 

Laws  of  certain  Territories  to  be  submit 
ted  to  Congress,  p.  5,  §  1850. 

LEGISLATIVE  ASSEMBLY. 
Action  on  vetoed  bills,  p.  2,  §  1842. 
How  constituted,  p.  3,  §  1846. 
Members  how  chosen,  p.  3,  §  1846. 
Term  of  office,  p.  3,  §  1846. 
Biennial  sessions,  p.  3,  §  1846;  p.  25, 

chap.  287. 
To  fix  regular  sessions,  p.  4,  §  1846. 
First  session  of,  p.  4,  §  1847;  P- '  2,  §  1885. 
Subsequent  sessions,  and  elections  of,  p. 

4,  §  1848. 
Apportionment  of,  p.  5,  §  1849;  P-  29, 

chap.  329. 
Session  limited  to  40  days,  p.  5,  §  1852. 
Compensation  of  members,  p.  5,  §  1853; 

p.  29,  chap.  329. 
Compensation  of  officers,   p.  8,  §  1861; 

p.  30,  chap.  329. 
Members  prohibited  from  holding  certain 

offices,  p.  6,  \  1854. 
Certain  officers  not  to  be  members  of,  p. 

6,  §  1854. 
Sessions  of  not  to  be  held  unless,  &c.,  p. 

13,  §  1886. 
Expanse  not  to  exceed  annual  appropri- 
ation, p.  13,  §  1888. 
Private  charters  and  special  privileges 

not  to  be  granted  by,  p.  13,  §  1889. 
May  enact  general   incorporation  laws, 

p.  13'  §  1889. 
Expenses  defrayed  how,  p.  18,  §  1940. 
Convened  when  after  1876,  p.  25,  chap. 

287. 


LEGISLATIVE  ASSEMBLY  ConHnued. 

Words  in  act  prohibiting  grants  of  pri- 
vate charters,  &c.,  construed,  pp.  28,29, 
chap.  168. 

Number  of  members  limited,  p.  29,  chap. 

329- 
Subordinate  officers  limited,   p.  29,  chap. 

329. 
New  apportionment  to  be  made  by,  p.  29, 

chap.  329. 

Fees  of  secretary  to  be  fixed  by,  p.  30, 

chap.  329. 

LEGISI.ATIVE  POWER. 

Extended  to  all  rightful  subjects  of  leg- 

laiion,  p;  5,  §  1 851. 
Except  to  dispose  of  soil,  p.  5,  §  185 1. 
Except  to  impose  tax  on  U.  S.  property, 

p.  5,  §  1851. 

MARSHAL.     See  U.  S.  Marshal. 

MILEAGE,  p.  5,  §  1853. 
Legislature,  p.  19,  §  1943. 

MILITIA. 
Officers  of  to  be  elected,  p  6,  §  1856. 

MONTANA. 

Laws  of  not  to  be  submitted  to  Congress, 

p.  5,  §  1850. 
Penitentiary,  p.  14,  §  1892. 
Boundaries  and  establishment,  p.  15,  § 

>903- 
Delegate  must  be  a  citizen  of  U.  S.,  p. 

15»  §  1906- 
Judicial  power  in,  p.  16,  §  1907. 

NON-RESIDENTS. 
Taxation  of  land,  etc.,  p.  5,  §  1 851. 

OFFICERS. 

Commissions  of,  p.  2,  §  1841. 
Township,  district  and  county  to  be  elect- 
ed or  appointed,  p.  6,  §  1857. 
Territorial  appointed  by  governor,  p.  6, 

§  1857. 
Term  of  office  of  first  appointees,  p.  6,  § 

1857. 
Term  of  office  of  officers  appointed  to 

fill  vacancies,  p.  7,  §  1858. 
Qualifications  of,  p.  7,  §  1859. 
Of  Legislative  Assembly,  p.  8,  §  1861; 

p.  29,  chap.  329. 
Oath  of,  p.  II,  §  1878.  p.  25,  chap.  88. 
No  salary  when  absent  unless,  &c.,  p.  12, 

§  1884. 
None  until  enters  upon  duties  of  office, 

p.  19,  §  1941. 
Secunties  for  moneys  entrusted  to  them, 

p.  I9»  §  '951- 
Salaries  when  to  commence,  p.  25,  chap. 

88. 
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OATHS,  official,  p.  ii,  f  1878. 

Where  administered,  p.  25,  chap.  88. 

PARDONS,  governor  may  grant,  p.  2,  § 
1841. 

PENITENTIARY. 

Under  care  of  marshal,  p.  14,  §  1892. 
Attorney-general  to  regulate,  &c.,  p.  14, 

§1893. 
Funds  to  pay   expenses,   &c.,   p.  14,  § 

1894. 
Territorial  convicts  imprisoned  in  at  Ter* 

ritorial  cost,  p.  14,  §  1895. 
Custody  of  in  M.  T.,   I.  T,   W.  T.,  and 

Col.,  p.  18,  §  1936. 
U.  S.  convicts  how  paid  for  in  same,  p. 

i8»  S  1937. 
Repeal  of  act  transferring  control  of  to 

certain  Territories,  pp,  21,  22,  §§  i,  2. 

PRACTICE  IN  COURTS,  p.  20,  §  i. 
Common  law  and  chancery  as  prescribed 

by  code,  p.  20,  §  i . 
Code  practice  confirmed,  p.  20,  §  i. 
Jury  trial  in  law  cases,  p.  21,  §  i. 

PRE-EMPTION,     See  Desert  Land. 

PRESIDENT  OF  U.  S. 

May  receive  assent  of  Indian  tribes  to 

include  their  country  within  Territorial 

boundaries,  p.  i,  §  1839. 
Decision  in  respites,  p.  2,  §  1841. 
Officers  appointed  by,  p.  11,  §  1877. 

PRINTING. 
Limitation  on  expense  of,  p.  13,  §  1887; 
p.  30,  chap.  329. 

PRINTER,  Public,  p.  3,  §  1844. 

PROBATE  COURT. 
Judicial  power  vested  in,  p.  16,  §  1907. 
Jurisdiction  of,  p.  17,  §  1932. 
Appeals  from,  to  district  court,  p.   18, 

S  «932- 
RACE. 

Equality  before  the  law,  p.  22,  $  i . 
See  Rights. 

RAILROADS. 
Utah  Northern,  act  concerning,  pp.  30, 
31,  chap.  362. 

REGISTER  IN  CHANCERY. 
Clerk   of   district   court   to   be,   p.    10, 
§  1872. 
RELIGIOUS  CORPORATIONS,  p.  13, 
§1890. 

REPRESENTATION. 
Apportionment  of,  p.  5,  §  1849;  p.  29, 
chap.  329. 

RESPITES. 
Governor  may  grant,  p.  2,  §  1841. 


RIGHTS. 
Act  concerning,  pp.  22,  24. 
Of  persons  regardless  of  color,  race,  or 

servitude,  p.  22,  §  I. 
Civil  and  legal  rights  to  be  protected, 

p.  23.  §  2. 
Punishment  for  violating  act  concerning, 

P-  23»  §  2. 

Parties  injured  to  elect  mode  of  proced- 
ure, p.  23,  §  2. 

U.  S.  district  and  circuit  courts  to  have 
exclusive  jurisdiction,  p.  23,  §  3. 

Officers  specially  required  to  institute 
proceedings,  p.  23,  §  3. 

Civil  actions  in  such  cases  not  to  be  de- 
feated, p.  24,  5  3. 

Penalty  where  officer  wilfully  fails,  p.  24, 

§3- 

Persons  otherwise  qualified  to  serve  as 

jurors  not  to  be  disqualified  by  reason 
of  race,  color,  or,  &c.,  p.  24,  §  4. 
Officer  failing  to  summons  or  select  as 
jurors  such  persons   to   be   punished^ 

p.  24,  S  4- 
Supreme  court  of  U.  S.   to   review   all 

proceedings,  p.  24,  §  5. 

SALARIES. 

Of  officers,  pp.   II,  12,  $§   1882,  1881, 

1880,  1879. 
Governor,  p.  3,  $  1845. 
Secretary,  p.  3,  §  1845. 
Quarterly  payments,  p.  12,  §  1882. 
No  salary  when  absent,  unless,  p.    12, 

S1884. 
No  salary  until,  p.  19,  §1941. 
Payment  to  commence,  p.  25,  chap.  88. 

SEAT  OF  GOVERNMENT. 
How  located,  p.  12,  §  1885. 
How  changed,  p.  19,  §  1945. 

SCHOOL  LANDS. 

Sections  16  and  36  reserved,  p.  19, 
§  1946. 

SECRETARY  OF  TERRITORY. 
Residence,  p.  2,  §  1843. 
Term  of  office,  p.  2,  §  1843. 
Acting  governor  when,  p.  3,  §  1843. 
General  duties  of,  p.  3,  §  1844. 
Salary  of,  p.  3.  §  1845. 
Extra    compensation    prohibited,   p.    6, 

§  1855- 
Appointment  of,  p.  11,  §  1877. 

Official  oath,  p.  11,  §  1878. 

Record  official  oaths,  p.  11,  §  1878. 

Public  moneys,  disbursement  of,  p.   19, 

§  1940, 
No  salary  until,  &c.,  p.  19,  §  1941. 
Fees  of,  from  Territory,  p.  30,  chap.  329. 
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SECRETARY  OF  TREASURY. 

To  estimate  expenses  of  Legislature,  &c., 

p.  18,  §  1940. 
Prescribe  manner  of  giving  security  by 

officers,  p.  19,  §  1 95 1. 

SECURITY. 

Certain  officers  to  give,  p.  19,  §  1951* 

SUPREME  COURT. 

Constituted,  how,  p.  8,  §  1864. 

Judges  of,  to  hold  one  term  annually  at 

seat  of  government,  p.  9,  §  1864. 
Chancery  and  common  law  jurisdiction, 

p.  9,  §  1868. 
Appellate,  jurisdiction  of,  p.  9,  §  1869. 
No  jury  trial,  p.  9,  §  1869. 
Power  to  appoint  clerk,  p.  9,  §  1870. 
Judicial  power  vested  in,  p.  16,  §  1907. 

SUPREME  COURT  OF  U.  S. 

Writs  of  error,  of  habeas  corpus,  and 

appeals,  p.  16,  §  1909;  p.  21,  §  2. 
Appellate,  jurisdiction  of,  p.  21,  §  2. 
To  review  all  proceedings   under  civil 

rights  law,  p.  24,  §  5. 

TAXATION. 

Of    U.   S.   property   prohibited,    p.    5, 

Of  land  of  non-residents,  p.  5,  §  1 85 1. 

TERM  OF  OFFICE.     ^ 

^t  Officers;  Governor;  Legislative  As- 
sembly. 

TERRITORY. 

Indian  territory  recognized  by  treaty  not 
included  within  the  boundaries,  but 
excepted  therefrom,  p.  i,  §  1839. 

Jurisdiction  limited,  p.  i,  §  1839. 

Executive  power  of,  p.  i,  §  184 1. 

Secretary  of,  p.  2,  §  1843. 

TESTIMONY. 
See  Witfiesses. 

TIMBER. 

No  moneys  appropriated  to  be  used  in 
collecting  chaise  for  wood  or  timber 
cut,  p.  27,  chap.  76. 
Exported  liable  to  seizure,  p.  27,  chap. 

Bona  fide  residents  may  cut  timber  from 
mineral  lands,  p.  27,  chap.  150. 

Act  not  to  apply  to  railroad  corporations, 
p.  27,  chap.  150. 


TIMBER,  ConHnued, 

Register  and  receiver,  duties  of,  p.  28, 

§2. 
Penalty  for  violating  act  relating  to,  p. 
28,  §  3. 
UNITED  STATES. 
Officers  of  not  to  be  members  of  Legisla- 
tive Assembly,  p.  6,  §  1854. 
Not  to  be  chargeable  with  expense  of 
county  courts,  p.  10,  §  1874. 

UNITED  STATES  ATTORNEY. 
Appointed  and  term  of  office,  p.  10,  § 

1875;  p.  II,  1877. 
Salary  of,  p.  11,  1880. 
Fees  and  costs  allowed,  how  paid,  p.  12, 
§  1883. 

UNITED  STATES  MARSHAL. 
Appointed  term  of  office  and  duties,  p. 

10,  §  1876;  p.  II,  §  1877. 
Salary  of,  p.  1 1,  §  1881. 
Salary  when  paid,  p.  12,  §  1882. 
Fees  and  costs  allowed,  how  paid,  p.  12, 

S  1883- 

Penitentiary  in  charge  of,  p.  14,  §  1892. 
.    Compensation  therefor,  p.  14,  §  1893. 

UTAH  AND  NORTHERN  R.  R.  CO. 

PP-  30.  3<- 
VACANCIES. 

How  filled,  p.  7,  §  1858. 

VETO  POWER  OF  GOVERNOR,  p.  2, 
§  1842. 

VOTERS. 

Qualifications  of,  p.  7,  §§  1859,  i860. 

WATER. 

On  desert  lands,  p.  25,  chap.  107. 
Surplus  water  free  for  other  purposes,  p. 

25»  §  I. 
WITNESSES. 

Persons  charged  with  crime  may  testify, 
p.  26,  chap.  37. 

WRITS  OF  ERROR  AND  APPEALS, 

p.  9,  §  1869. 
Allowed  to  supreme  courts  of  U.  S.,  p. 

16,  §  1909. 
In  jury  and  other  cases,  p.  21,  §  2. 
To  supreme  court  of  Territory,  p.  16,  § 

1910. 

WRITS  OF  HABEAS  CORPUS,  p.  16, 
§  1909- 
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ACTION. 

Costs    upon    commencing    and    during 

pendency  of,  pp.  39,  40,  %%  5,  6. 
Parties  to  take  receipt  and  deposit  with 

county  treasurer,  p.  39,%  5. 

AGENTS.     See  Insurance  Companies, 

ASSOCIATE  JUSTICES.     See  Justices, 

ASSESSOR. 

See  Taxation  of  Mines. 

May  appoint  deputy,  p.  32,  g  I. 

Deputy  to  be  sworn  and  give  bond,  p. 

Fees  oi  assessors,  pp.  32,  33,  g§  1,2. 
Sheriffs  of  certain  counties  to  be  ex-of- 

ficio,  p.  4i,g  1. 
Fees  of  ex-officio  assessors,  p.  41,  {^'i. 

AUDITOR.  ^^  Territorial  Officers;  Ter- 
ritorial Convicts. 

BEAVERHEAD  COUNTY. 

Certain  officers  to  be  elected  at  next  elec- 
tion, p.  42,  6  5. 
Act  to  consolidate  officers  of  not  to  affect 
present  incumbents,  p.  42,  g  6. 

BISON. 
Act  to  protect,  pp.  33,  34. 
Unlawful  to  kill  in  certain  counties,  p. 

33»8  *• 

Possession  of  green  hides  prima  facie  ev- 
idence, p.  33,  g  2. 

Informer  to  have  one-half  of  fine,  p.  34, 

§3- 
Special  charge  to  grand  jury,  p.  34,  g  4. 

BOUNTY. 

For  bear,  mountain  lion,  or  panther,  p. 

34»§  I- 
Person  killing  to  exhibit  scalp,  p.  34i  g  i. 

Fee  of  officer  inspecting,  p.  35,  g  I. 

Officer  to  issue  certificate,  p.  35,  g  I. 

County  commissioners  to  issue  warrant 

for  bounty,  p.  35,  g  2. 

Counties  excepted,  p.  35,  g  3. 

BRANDS. 
Butchers  to  record,  p.  35,  g  I. 
See  Marks  and  Brands, 


BUFFALO. 

See  Bison,    . 
BUTCHERS. 

To  record  brands  of  cattle  slaughtered, 

P-  iS^  %  I' 
To  record  names  of  persons  from  whom 

cattle  purchased,  p.  35,  g  i. 
Book  to  be  kept  by,  p.  36,  g  i . 
To  swear  to  and  file  copies  of  record,  p. 

36.  g  2. 
Penalty  for  violation  of  law,  p.  36,  g  3. 
Money  collected  for  benefit  of  schools, 

P-  36,  g  3- 
CANADIAN  AND  ENGLISH  MONEY 
Circulation  of  legalized,  p.  37,  g  i. 

CHIEF  JUSTICE. 

See  Justices. 
CLERK  OF  DISTRICT  COURT. 

Salary  of,  d.  37,  g  i. 

Salary  of  deputy,  p.  38.  g  2. 

Fees  in  addition,  p.  38,  g  3. 

Penalty  for  receiving  any  other  compen- 
sation, p.  39,  g  4. 

To  receive  and  pay  over  to  county  treas- 
urer certain  costs,  p.  39,  g  5. 

To  appoint  deputies,  p.  6.1,  g  i. 

Duties  of  deputy,  p.  61,  6  2. 

Office  to  be  open,  p.  61,  g  2. 

Penalty  for  refusing  to  appoint  deputy, 
p.  61.  g  3. 

CLERK  AND  RECORDER. 

Probate  judge  in  certain  counties  to  be 
ex-officio,  p.  41,  gr2. 

COMPENSATION. 
Of  Territorial  officers  limited,  p.  40,  S  i. 
Of  ex-officio  county  officers,  p.  4i»  g§  i, 

2   %. 
See  aerk  of  District  Court. 

CONSOLIDATION  OF  OFFICES. 
Act  concerning,  pp.  41,  42,  gg  i  to  6. 

CONVICTS.     See  Ttrritorial  Convicts. 
CORPORATIONS. 

Act  concerning,  pp.  42,  43,  g  i. 

Minority  representation  in  board  of  trus- 
tees, pp.  42,  43,  g  I. 
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CORPORATIONS,  CanHnued. 
See  Incorporations. 

COUNTY  COMMISSIONERS. 

Not  to  audit  or  pay  account  of  officer 
failing  to  perform  official  duties,  p. 
60,  §  I. 

CRIMES  AND  PUNISHMENTS. 
Stealing  animal  grand  larceny,  p.  44,  §  I. 
Buying  stolen  animal  punished,  p.  44, 

Concealing  cattle  or  horse  thief,  felony, 
P-  44,  §  2. 

Certain  sections,  concerning  crimes,  re- 
pealed, p.  44,  §  3. 

DEPUTY.     See  CUrk  of  District  Court. 

DISTRICT  COURT.     See  Clerk  of  Dis- 
trict  Court. 

DISEASED  ANIMALS.     See  Sheep. 

ERRORS. 

References  to  civil  code  corrected,  p.  43, 

ESCHEATED  ESTATES. 

When  estates  escheat  to  Territory,  p.  48, 

Vouchers  to  be  filed  when  estate  claimed, 

p.  48,  §  2. 
Proceeds  deposited  in  treasury  to  credit 

of  general  fund,  p.  48,  §  2. 

FEES. 

Of  assessors,  pp.  32,  33>  fiS  ^  *• 
Of  clerk  of  district  court,  p.  38,  §  3. 
Officer  not  performing  duty  to  receive 

none,  p.  60,  g  I. 
Of   sheriff   for    transporting    convicts, 

P-  73.  8  I- 
FELONY. 
Concealing  horse  or  cattle  thief,  p.  44, 

%^ 
GAME. 

See  Quail;  Bison;  Bounty. 

HOMESTEADS. 

Enlarged  to  160  acres,  p.  48,  g  I. 

INCORPORATIONS. 

Religious,  benevolent  and  other  associa- 
tions, pp.  49  to  52,  §§  I  to  8. 
May  be  incorporated,  p.  49,  §  i . 
Resolution  to  incorporate  p.  50,  g  2. 
Execution  and  filing  of  certificate,  p.  50, 

By-laws  of,  p.  50,  g  4. 

Duration  limited,  p.  5lf  g  4- 

May  corporate  for  building    purposes, 

P-5i»S5. 
Corporations  formed  prior  to  passage  of 

act»P-5>i8  6-  * 

Repeal  of  former  act,  p.  52,  g  7. 


INCORPORATIONS,  Continued. 

See  Corporations;  Insurance  Companies. 

INSANE  CONVICTS. 

How  insanity  determined,  p.  53,  g  i. 
Removal  to  asylum,  p.  53,  g  i . 
Contractor  to  acknowledge  receipt,  p.  53, 

On  restoration  of  reason  to  be  returned 

to  prison,  p.  54,  g  2. 
Fees  of  officers,  p.  54,  g  3. 

INSURANCE  COMPANIES. 
Foreign  companies,  p.  54,  g  i. 
Minimum  limit  of  capital,  p.  54,  g  i. 
Must  appomt  agent,  p.  54,  g  x . 
Agent  to  be  a  resident,  p.  54,  g  i. 
Appointment  of  agent,  how  Bled,  p.  55, 

Effect  of  service  of  process  on  agent, 

P.  55.  §  I. 
Other  certificates  to  be  filed  with  auditor, 

p.  55»  g  2. 
Company  failing  to  comply  cannot  do 

business,  p.  55.  g  2. 
Auditor's    certificate    necessary     before 

transacting  business,  p.  56,  g  3. 
License,  p.  56,  g  4. 
Penalty  for  non-compliance  with  law, 

P-  56,  g  5- 
IRRIGATION  AND  WATER  RIGHTS. 
Surplus  water  not  to  be  wasted,  p.  52, 

8»- 
Water  diverted  not  used  must  be  turned 

back  into  stream,  p.  52,  g  i. 

Penalty  after  five  days'  demand,  p.  52, 

8'- 

JUSTICES. 

Of  district  court,  p.  57,  g  i. 

Shall  receive  mileage  in  certain  cases, 

P'57.8«- 
Holding  court  in  county  where  they  do 

not  reside,  p.  57,  g  i. 

Holding  court  in   county  attached  for 

judicial  purposes,  p.  57,  g  2. 

LAND. 
Sold  for  taxes,  p.  62,  g  i . 
Sale  not  void,  when,  p.  62,  g  i. 

LARCENY. 

Stealing  certain  animals  to  be  grand  lar- 
ceny, p.  43,  8  >• 
Punishment  of,  p.  44,  g  i. 

LICENSE. 
Of  insurance  companies,  p.  56,  g  4. 

MARKS  AND  BRANDS. 
Territorial  treasurer  to  publish  list  of, 

p.  58,81. 
To  distribute  copies  to  county  clerks, 

p.  58.82. 


148 


GENERAL  INDEX. 


MARKS  AND  BRANDS,  Caniinued, 
Duty  of  county  clerk,  p.  58,  §  2. 
Auditor  to  draw  warrant,  p.  58,  g  3. 
Ciovemor  to  certify  bill,  p.  58,  §  3. 
Appropriation  for  engraving,  p.  59,  6  4. 
Recorder  of,    restricted    in    recording, 

p.  59.  §  5. 
MINES. 
See  Taxation  of  Mines. 

MONEY. 
Canadian  and  English  legalized,  p.  37, 

NOTARIES  PUBLIC. 
Oath  of,  p.  59,  8  I. 
Who  may  administer,  p.  59,  §  i . 

OFFICERS. 

Territorial,  unless  confirmed  by  Council 

to  receive  no  salary,  p.  40,  g  i. 
District,  county  and  township,  punished 

for  refusal  to  perform  duties,  p.  60, 

OATH,  Official. 

Of  notaries  public,  p.  59,  g  i. 

PROBATE  JUDGE. 
Of  certain  counties  to  be  clerk  and  re- 
corder, p.  41,  g  2. 
Compensation  as  such,  p.  41,  g  2. 
Penalty  for  refusal  to  act,  p.  42,  g  4. 

QUAIL. 
Act  to  protect,  p.  60,  g  I . 
Penalty  for  killing,  p.  60,  g  i . 
Prima  facie  evidence  of  killing,  p.  60, 

§2. 
RECORDER. 

Ex-officio,  p.  41,  g  2. 
See  Marks  and  Brands. 

RECORDS. 

See  Clerk  of  District  Court. 

REFERENCES. 

Errors  in  civil  code  corrected,  p.  43,  g  i . 

REVENUE. 
Section  6  of  revenue  act  repealed,  p.  62, 

See  Land;   Taxation  of  Mines. 

RIOT. 

See  Unlawful  Interference. 

SCHOOLS. 

Certain  fines  collected   for  benefit    of, 

p.  65,  g4;  p.  71,  g  6;  p.  36,g3- 
Apportionment  of  school  moneys,  p.  62, 

Certain  Indian  children  excluded  from 
enumeration,  p.  63,  g  i. 

SHEEP. 

Range  of  diseased  sheep  restricted,  p.  45, 

8'. 


SHEEP,  Continued. 

Route  of  driving  sheep  restricted,  p.  45, 

8  2- 

After  Mch.  1st,  1881,  route  still  further 

restricted,  p.  45,  g  3. 
Owners  of,  may  examine  other  sheep, 

p.  46,  g  4. 
Persons  in  charge  to  assist  examiner,  p. 

46,  g  4. 
Penalty  for  carrying  or  depositing  the 

parasite,  p.  46,  g  5- 
Penalty  for  violating  other  provisions,  p. 

46,  g  6.- 

Person   violating  liable   in  damages  to 

person  injured,  p.  46,  g  7. 
Disposition  of  fines  collected,  p.  46,  g  8. 
In  civil  action,  attachment  may  issue,  p. 

47.  §  9. 

In  criminal  action,  sheriff  to  take  pos- 
session of  sheep  unless  undertaking 
given,  p.  47,  g  10. 

Certain  sections  repealed,  p.  47,  g  ii. 

SHERIFF. 

In  certain  counties  to  be  ex -officio  asses- 
sor, p.  41,  g  i. 

Compensation  of  as  such,  p.  41,  g  i. 

Penalty  for  refusal  to  act,  p.  42,  g  4. 

Shall  have  possession  of  sheep  pending 
criminal  action,  p.  47,  g  10. 

Fees  for  transporting  convicts,  p.  73,  g  I . 

STOCK. 

See  Trespass. 

STRIKES. 

See  Unlawful  Interference. 

SUGAR. 

Act  to  encourage  manufacture  of,  p.  63, 

§«■ 

First  factory  or  refinery  exempt  from  tax- 
ation, p.  63,  g  I. 
Term  factory  or  refinery  defined,  p.  63, 

Duty  of  party  claiming  the  benefit  of  the 
act,  p.  64,  gg  3,  4. 

SUPERINTENDENT  OF  SCHOOLS. 
Treasurer  in  certain  counties  to  be  ex - 

officio,  p.  4i.§  3; 
Duty   in  apportioning  schoo^    moneys, 

p.  62,  g  I. 
To  report  to  Territorial  superintendent, 

P-  71.  g  2. 
SWINE. 

Unlawful  to  permit  them  to  run  at  large, 

p.  64,  g  I. 

Prohibited  in  certain  towns,  p.  65,  g  2. 

Penalty  for  violating  the  act,    p.    65, 

S§2.3. 
Certaim  portions  of  Missoula  excepted, 

p.  65,  g  3. 
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SWINE,  ConHnued. 

Fines  to  go  to  school  fund,  p.  65,  §  4. 

TAXATION  OF  MINES. 
Act  concerning,  p.  65. 
Persons  engaged   in  mining    to    make 

statement,  p.  65,  §  i. 
To  be  verified,  contents  of,  p.  66,  §  I. 
What  included,  p.  66,  §  2. 
Improvements  taxed  as  other  property, 

p.  66,  §  2. 
Net  proceeds  taxed,  p.  66,  §  3. 
Penalty  for  refusing  to  make  statement, 

P-  67.  §  4. 
Tax  limited  to  government  price,  p.  67, 

§5- 
Assessor  may  examine  books,  p.  67,  §  5. 

Owner    may    appear    before    board   of 

equalization,  p.  67.  §  5. 

TAXES. 

Sugar  factory  exempt,  p.  63,  §  i. 

See  Land. 

TERRITORIAL  OFFICERS. 

Auditor  to  publish  certain  reports,  p.  70, 

§1. 

County  supt.  of  schools  to  report  to  Ter- 
ritorial supt.,  p.  71,  §  2. 

Annual  and  biennial  reports  of  Territor- 
ial superintendent,  p.  71  ?  §  3- 

Territorial  superintendent  to  publish  re- 
port, p  7«»§4- 

Auditor  to  draw  warrant  for  printing,  p. 

Penalty  for  failing  to  report,  p.  71,  §  6. 
Fines  go  to  school  fund,  p.  71,  §  6. 

TERRITORIAL  CONVICTS. 
Act  concerning,  p.  68. 
Governor  to  contract  for  keeping  and 

maintenance,  p.  68,  §  i. 
To  be  confined  in  U.  S.  penitentiary,  p. 

68,  §2. 
Warden  to  account  to  governor,  p.  69, 

§3- 
Auditor  and  governor  to  sell  warrants, 

P-  69,  §  4. 
Governor  may  contract  for  convict  labor, 

P-  69,  §  5- 
Warden  may  receive  thirty  per  cent,  of 

hire,  p.  69,  §  5. 

Convicts  to  be  supplied  with  clothing,  p. 

70,  §  6. 


TERRITORIAL  CONVICTS,  ConHnwd 
Auditor  to  draw  his  warrant  ifor  same,  p.  - 

70,  §  6. 
Maintenance  defined,  p.  70,  §  7. 
Transportation  of,  p.  73,  §  i. 
Fees  of  sheriff  for  transportation  of,  p. 

73.  §  «• 
TOLL  FOR  GRINDING  GRAIN. 
.    Act  fixing  rate  of,  p.  72. 

Rate  of  toll,  p.  72,  §  i. 

Accountability  for  grain  and   sacks,  p. 

72,  §  2. 

Not  responsible  in  case  of  fire  or  acci- 
dent, p.  72,  §  2. 
Penalty  for  taking  greater  rate  of  toll,  p. 

72,  §  3. 
TREASURER. 

Of  county  to  receive  certain  costs  in  civil 

actions,  p.  39,  §  5. 
Of  certain  counties  to  be  ex -officio  supt. 

of  schools,  p.  41,  §  3. 
To  receive  no  compensation  as  such,  p. 

41,  §  3- 
Penalty  for  refusing  to  act,  p.  42,  §  4. 

TRESPASS. 

Of  cattle  and  stock  on  enclosed  lands,  p. 

73.  §  I. 

Owner  of  stock  liable  for  damages,  p. 

74»§  I. 
Justice  of  the  peace  to  have  jurisdiction, 

P-  74,  §  I. 
Upon  lands  enclosed  or  not,  p.  74,  §  2. 

Damages  for  injury  to  animals,  p.  74, 

§2. 
Tenant  liable  to  his  joint  tenant,  p.  74, 

§3. 
Double  damages,  p.  74,  §  3. 

UNLAWFUL  INTERFERENCE. 

Penalty  for  interfering  with  private 
rights,  p.  75.  §  »• 

Penalty  for  interfering  with  private  prop- 
erty, p.  75,  §  2. 

For  aiding  or  abetting    said    offenses, 

P-76,  §3.  .     ^ 

For  conspiring  to  commit  them,  p.  76, 

For  attempting  to  commit  them,  p.  76, 

§5. 
WATER. 
•    See  Irrigation  and  Water  Rights, 
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REVISED  STATUTES  OF  THE    UNITED 

STATES. 

TITLE  XXIIl.    CHAPTER  ONE. 

PROVISIONS  COMMON    TO  ALL  THE    TERRITORIES. 


Sec.  1839.     Nothing  in  this  title  shall  be  construed  to 
impair  the  rights  of  person  or  property  pertaining  to  the    ^^i^^  ^f  jn. 
Indians  in  any  territory  so  long  as  such  rights  remain  ^J^^  ^"jP®'^^^ 
unextinguished  by  treaty  between  the  United  States  and  not    Snpaireci 
such  Indians,  or  to  include  any  territory  which,  by  treaty  do.;    bounda- 
with  any  Indian  tribe,  is  not,  without  the  consent  of  such  '^Mont?a6May. 
tribe,  embraced  within  the  territorial  limits  or  jurisdiction  ^^^ 
of  any  state  or  territory;  but  all  such  territory  shall  be 
excepted  out  of  the  boundaries,  and  constitute  no  part  of 
any  territory  now  or  hereafter  organized  until  such  tribe 
signifies    its   assent   to   the   president,  to  be  embraced 
within  a  particular  territory. 

Sec.  1840.  Nor  shall  anything  in  this  title  be  con- 
strued to  affect  the  authority  of  the  United  States  tOre^i«te"**'ii^ 
make  any  regulations  respecting  the  Indians  of  any  ter-^^'fj'j^ 
ritory,  their  lands,  property,  or  rights,  by  treaty,  Ltw,  or 
otherwise,  in  the  same  manner  as  might  be  made  if  no 
temporary  government  existed,  or  is  hereafter  estab- 
lished, in  any  such  territory. 

Sec.  i^S4I.  The  executive  power  of  each  tcrritc»ry 
shall  be  vested  in  a  governor,  who  shall  hold  his  office 
for  four  years,  and  until  his  successor  is  appointed  and  Executive 
qualified,  unless  sooner  removed  by  the  president.  He  ^^^^J- 
shall  reside  in  the  territory  for  which  he  is  appointed, 
and  shall  be  commander-in-chief  of  the  militia  thereof. 
He  may  grant  pardons  and  reprieves,  and  remit  fines 
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providing  such  temporary  government  for  the  particular 
territory.  The  persons  having  the  highest  number  of 
legal  votes  in  each  of  the  districts  for  members  of  the 
council  shall  be  declared  by  the  governor  to  be  duly 
elected  to  the  council;  and  the  persons  having  the  high- 
est number  of  legal  votes  for  the  house  of  representatives 
shall  be  declared  by  the  governor  to  be  duly  elected 
members  of  that  house ;  but  in  case  two  or  more  persons 
voted  for  have  an  equal  number  of  votes,  and  m  case  a 
vacancy  otherwise  occurs  in  either  branch  of  the  legisla- 
tive assembly,  the  governor  shall  order  a  new  election; 
and  the  persons  thus  elected  to  the  legislative  assembly 
shall  meet  at  such  place  and  on  such  day  as  the  governor 
appoints. 

Sec.  1848.     After   such    first   election,   however,   the 

piacVof  hold- time,  place,  and  manner  of  holding  elections  by  the  peo- 

fb^r '**'"''*    pie  in  any  newly-created  territory,  as  well  as  of  holding 

all  such  elections  in  territories  now  organized,  shall  be 

prescribed  by  the  laws  of  each  territory. 

Sec.  1849.  The  apportionment  of  representation,  which 
the  governor  is  authorized  to  make  by  section  eighteen 
hundred  and  forty-seven,  in  the  case  of  a  territory  hereafter 
erected  by  congress,  shall  be  '  s  nearly  equal  asprictica- 
ble  among  the  several  districts  and  counties  for  such  first 
election  of  the  council  and  house  of  representatives. 
Apportion- giving  to  each  section  of  the  territory  representation  in 
*"fbi(i.  the rati<»  of  its  population,  except  Indians  not  taxed;  and 

thereafter  in  such  new  territory,  as  well  as  in  all  terri- 
tories now  organized,  the  legislative  assemblies,  respect- 
ively, may  re -adjust  and  apportion  the  representation  to 
the  two  h(»uses  thereof,  among  the  se\eral  counties  and 
districts,  in  such  manner,  from  time  to  time,  as  they 
deem  just  and  proper;  but  the  number  of  either  house, 
as  authorized  by  law,  sliall  not  be  increased. 

Sec.  1850.     AH  laws  passed  by  the  legislative  assem- 
Lsiu>  u,  iM-bly  and  tjovernor  of  anv  territorv  excei)t  in  the  territories 
'•oiiKrcMP.         of  Colorado,  Dakota,  Idaim,  Montana,  and   Wyoming, 
shall  be  submitted  to  congress,  and,  if  disapproved, shal' 
he  null,  and  of  no  effect. 

Sec.  185  I.  The  legislative  power  of  every  territory 
shall  extend  to  all  rightful  subjects  of  legislation  not  in- 
consistent with  the  constitution  and  laws  of  the  United 
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States.     But  no  law  shall  be  passed  interfering  with  the 
primary  disposal  of  the  soil ;  no  tax  shall  be   imposed    ExtentofieK- 
upoi>  the  property  of  the  United  States ;  nor  shall  the  ^^nJid?  ^^^^' 
lands  or  other  property  of  non-residents  be  taxed  higher 
than  the  lands  or  other  property  of  residents.- 

Sec.  1854.     No  member  of  the  legislative  assembly  of 
any  territory  now  organized  shall  hold  or  be  appointed 
to  any  office  which  has  been  created,  or  the  salary  or 
emoluments  of  which  have  been  increased,  while  he  was  j^^li'J^^"  ^^ 
a  member,  during  the  term  for  which  he  was  elected,  and  hibUed   from 
for  one  year  after  the  expiration  of  such  term;  but  this  office".^** 
restriction  shall  not  be  applicable  to  the  members  of  theiSM."*"^^**''' 
first  legislative  assembly  in  any  territory  hereafter  organ- 
ized; and  no  person  holding  a  commission  or  appoint- 
ment under  the  United  States,  except  postmasters,  shall 
be  a  member  of  the   legislative  assembly,  or  shall  hold 
any  office  under  the  government  of  any  territory.     The 
exception  of  postmasters  shall  not  apply  in  the  territory 
of  Washington. 

Sec.  1855.     No  law  of  any  territorial  legislature  shall    Prohiwtiou 
be  made  or  enforced  by  which  the  governor  or  secretary  ^^^to*?^  S**?*^ 
of  a  territory,  or  the  members  or  officers  of  any  territorial  certain  oMwro, 
legislature  are  paid  any  compensation  other  than  that 
provided  by  the  laws  of  the  United  States. 

Sec.  1856.     Justices  of  the  peace  and  all  general  oA^i- •urt/«^'o?"the 
cers  of  the  militia  in  the  several  territories  shall  be  elected  peace  and  mii- 

i_      .1  I      •  1  4.1  ^'         1       •   I       itlaofflcera. 

by  the  people  in  such  manner  as  the  respective  legisla-  Mont.. 26 May. 
tures  may  provide  by  law.  ^^^' 

Sec.  1857.  All  township, district,  and  county  officers, 
except  justices  of  the  peace  and  general  officers  of  the 
militia,  shall  be  appointed  or  elected  in  such  manner  as 
may  be  provided  by  the  governor  and  legislative  assem- 
bly of  each  territory;  and  all  other  officers  not  herein 
otherwise  provided  for,  the  governor  shall  nominate,  other  officers, 
and  by  and  with  the  advice  and  consent  of  the  legisla- 
tive council  ot  each  territory,  shall  appoint;  but,  in  the 
first  instance,  where  a  new  territory  is  hereafter  created 
by  congress,  the  governor  alone  may  appoint  all  the 
officers  referred  to  in  this  and  the  preceding  section,  and 
assign  them  to  their  respective  townships,  districts,  and 
counties;  and  the  officers  so  appointed  shall   hold  their 
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providing  such  temporary  government  for  the  particular 
territory.  The  persons  having  the  highest  number  of 
legal  votes  in  each  of  the  districts  for  members  of  the 
council  shall  be  declared  by  the  governor  to  be  duly 
elected  to  the  council;  and  the  [arsons  having  the  high- 
est number  of  legal  votes  for  the  house  of  representatives 
shall  be  declared  by  the  governor  to  be  duly  elected 
members  of  that  house;  but  in  case  two  or  more  persons 
voted  for  have  an  equal  number  of  votes,  and  in  case  a 
vacancy  otherwise  occurs  in  either  branch  of  the  legisla- 
tive assembly,  the  governor  shall  order  a  new  election; 
and  the  persons  thus  elected  to  the  legislative  assembly 
shall  meet  at  such  place  and  on  such  day  as  the  governor 
appoints. 

Sec.  1848.     After   such    first    election,   however,   the 
'r  i  111  ^    H 11  (1   • 

place  of  hold- time,  phicc,  and  manner  of  holding  elections  by  the  peo- 
fbur"*'"**    pie  in  any  newly-created  territory,  as  well  as  of  holding 
all  such  elections  in  territories  now  organized,  shall  be 
prescribed  by  the  laws  of  each  territory. 

Sec.  1 849.  The  apportionment  of  representation,  which 
the  governor  is  authorized  to  make  by  section  eighteen 
hundred  and  forty-seven,  in  the  case  of  a  territory  hereafter 
erected  by  congress,  shall  be  -  s  nearly  equal  as  prictica- 
ble  among  the  several  districts  and  counties  for  such  first 
election  of  the  council  and  house  of  representatives. 
Apportion- giving  to  each  section  of  the  territory  representation  in 
nVifi.  the  ratio  of  its  population,  except  Indians  not  taxed;  and 

thereafter  in  such  new  territory,  as  well  as  in  all  terri- 
tories now  organized,  the  legislative  assemblies,  respect- 
ively, may  re-adjust  and  apportion  the  representation  to 
the  two  houses  thereof,  among  the  several  counties  and 
districts,  in  such  manner,  from  time  to  time,  as  they 
deem  just  and  proper;  but  the  number  of  either  house, 
as  authorized  by  law,  shall  not  be  increased. 

Sec.  1850.     All  laws  passed  by  the  legislative  assem- 
La\\>  to  im  bly  and  TOvernor  of  anv  territory  excei)t  in  the  territories 
foiiKrcsj..         of  Colorado,  Dakota.  Idaho,  Montana,  and   Wyoming, 
shall  be  submitted  to  congress,  and.  ii  disapproved, shaP 
he  null,  and  of  no  effect. 

Sec.  1 85  I.  The  legislative  power  of  every  territor}' 
shall  extend  to  all  rightful  subjects  of  legislation  not  in- 
consistent with  the  constitution  and  laws  of  the  United 
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States.     But  no  law  shall  be  passed  interfering  with  the 
primary  disposal  of  the  soil ;  no  tax  shall  be   imposed    Extentofieg- 
upon  the  property  of  the  United  States;  nor  shall  the ^"i^^jX^ '**'^®'"' 
lands  or  other  property  of  non-residents  be  taxed  higher 
than  the  lands  or  other  property  of  residents.- 

Sec.  1854.     No  member  of  the  legislative  assembly  of 
any  territory  now  organized  shall  hold  or  be  appointed 
to  any  office  which  has  been  created,  or  the  salary  or 
emoluments  of  which  have  been  increased,  while  he  was  i^^Ji'JJ^^^p^^ 
a  member, during  the  term  for  which  he  was  elected,  and  jjioHed   from 
for  one  year  after  the  expiration  of  such  term;  but  this  offices, 
restriction  shall  not  be  applicable  to  the  members  of  the  iJ^"*'^***^' 
first  legislative  assembly  in  any  territory  hereafter  organ- 
ized ;  and  no  person  holding  a  commission  or  appoint- 
ment under  the  United  States,  except  postmasters,  shall 
be  a  member  of  the  legislative  assembly,  or  shall  hold 
any  office  under  the  government  of  any  territory.     The 
exception  of  postmasters  shall  not  apply  in  the  territory 
of  Washington. 

Sec.  1855.     No  law  of  any  territorial  legislature  shall    Prohibition 
be  made  or  enforced  by  which  the  governor  or  secretary  penwtTon°to 
of  a  territory,  or  the  members  or  officers  of  any  territorial  ««j*aj»o^^"- 
legislature  are  paid  any  compensation  other  than  that 
provided  by  the  laws  of  the  United  States. 

Sec.  1856.     Justices  of  the  peace  and  all  general  offi-  .^l^^i^f^[^^ 
cers  of  the  militia  in  the  several  territories  shall  be  elected  peace  and  mil-. 

«.«  ••  1  ^1  ^*i-i       itia  officers. 

by  the  people  m  such  manner  as  the  respective  legisla-  Mont.,26May. 
tures  may  provide  by  law.  ^^^' 

Sec.  1857.  All  township, district,  and  county  officers, 
except  justices  of  the  peace  and  general  officers  of  the 
militia,  shall  be  appointed  or  elected  in  such  manner  as 
may  be  provided  by  the  governor  and  legislative  assem- 
bly of  each  territory;  and  all  other  officers  not  herein 
otherwise  provided  for,  the  governor  shall  nominate,  other  o^ice"- 
and  by  and  with  the  advice  and  consent  of  the  legisla- 
tive council  ot  each  territory,  shall  appoint;  but,  in  the 
first  instance,  where  a  new  territory  is  hereafter  created 
by  congress,  the  governor  alone  may  appoint  all  the 
officers  referred  to  in  this  and  the  preceding  section,  and 
assign  them  to  their  respective  townships,  districts,  and 
counties;  and  the  officers  so  appointed  shall   hold  their 
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offices  until  the  end  of  the  first  session  of  the  legislative 
assembly. 

Sec.  1858.  In  any  of  the  territories,  whenever  a  va- 
cancy happens  from  resignation  or  death,  during  the 
recess  of  the  lemslativc  council,  in  any  office  which, 
how  filled.  '  under  the  organic  act  of  any  territory,  is  to  be  filled  by 
8  June,  1872.  appointment  of  the  governor,  by  and  with  the  advice 
and  consent  of  the  council,  the  governor  shall  fill  such 
vacancy  by  granting  a  commission,  which  shall  expire 
at  the  end  of  the  next  session  of  the  legislative  council. 

Sec.  1859.     Every  male  citizen  above  the  age  of  twen- 
ty-one, including   persons    who    have    legally    declared 
o?vo\fnK^»nd^^^''^  intention  to  become  citizens  in  any  territory  here- 
hoidiiig   office  after  organized,  and  who  are  actual   residents   of  such 

at  n  ret  election.  .  *=»  ,'.  _,  ..  .  rini 

: Mont., 26 May,  territory  at  the  time  of  the  organization  thereof,  shall  be 
entitled  to  vote  at  the  first  election  in  such  territorv,  and 
to  hold  any  office  therein ;  subject,  nevertheless,  to  the 
limitations  specified  in  the  next  section. 

Skc.  i860.     At  all  subsequent  elections,  however,  in 
any  territory  hereafter  organized  by  congress,  as  well  as 
at  all  elections  in  territories  already  organized,  the  qual- 
ifications of  voters  imd  of  holding  office  shall  be  such  as 
elections^" '*^"^'^y  be  prescribed  by  the  legislative  assembly  of  each 
Ibid.  territory;  subject,  nevertheless,  to  the  following  restric- 

tions on  the  power  of  the  legislative  assembly,  namely: 

First.  The  right  of  suffi*age  and  of  holding  office 
shall  be  exercised  only  by  citizens  of  the  United  States 
above  the  age  of  twenty  one  years,  and  by  those  above 
that  age  who  have  declared  on  oath,  before  a  competent 
court  of  record,  their  intention  to  become  such,  and 
have  taken  an  oath  to  support  the  constituticm  and  gov- 
ernment of  the  United  States. 

Second.     There  shall  be  no  denial  of  the  elective  fran- 
25 Jan.,  1867.  chisc  Or  of  holding  office  to  a  citizen  on  account  of  race, 
color,  or  previous  condition  of  servitude. 

Third.  No  officer,  soldier,  seaman,  mariner,  or  other 
person  in  the  army  or  navy,  or  attached  to  troops  in  the 
service  of  the  United  States,  shall  be  allowed  to  vote  in 
any  territory,  by  reason  of  being  on  service  therein,  un- 
less such  territory  is,  and  has  been  for  the  period  of  six 
months,  his  permanent  domicile. 
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Fourth.  No  person  belonging  to  the  army  or  navy 
shall  be  elected  to  or  hold  any  civil  office  or  appoint- 
ment in  any  territory. 

Sec.  1862.     Every  territor>'  shall    have   the    right   to 
send  a  delegate  to  the  house  of  representatives  of  the 
United  States,  to  serve  during  each  congress,  who  shall 
be  elected  by  the  voters  in  the  territory  qualified  to  elect    Deieifate    to 
members  of .  the  legislative  assembly  thereof     The  per-^MlSt^May, 
son  having  the  greatest  number  of  votes  shall  be  de-  ^'**^* 
clared  by  the  governor  duly  elected,  and  a  certificate 
shall  be  given  accordingly.     Every  such  delegate  shall 
have  a   seat    in    the  house  of  representatives,  with  the 
right  of  debating,  but  not  of  voting. 

Sec.  1863.     The  first  election-  of  a  delegate  in  any  ter-, 
ritory  for  which  a   temporary  government   is    hereafter 
provided   by  congress  shall    be  held   at   the   time   andand"miinnei?of 
places  and  in  the  manner  the  governor  of  such  territory  ^j^*'"*   *'*^®' 
may  direct,  after  at  least  sixty  days'  notice,  to  be  given    "*»<i- 
by  proclamation;  but  at  all  subsequent  elections  therein, 
as  well  as  at  all  elections  for  a  delegate  in  organized  ter- 
ritories, such  time,  places,  and  manner  of  holding  the 
elections  shall  be  prescribed  by  the  law  of  each  territory. 
[See  §  25.] 

Sec.  1864.     The  supreme  court  of  every  territory  shall 
consist  of  a  chief  justice  and  two  associate  justices,  any    supreme 
two  of  whom  shall  constitute  a  quorum,  and  they  shall  oourte  of  tern- 
hold  their  offices  for  four  years,  and  until  their  successors  ^iwd. 
are  appointed  and  qualified.     They  shall  hold  ateim  an- 
nually at  tlie  seat  of  government  of  the  territory  for  which 
they  are  respectively  appointed. 

Sec  1865.     Every  territory  shall  be  divided  into  three 
judicial  districts;  and  a  district  ceurt  shall  be  held  in t /"c t^i**a n d 
each  district  of  the  territory  by  one  of  the  justices  of  the^JJJ^- 
supreme  court,  at  such  time  and  place  as  may  be  pre- 
scribed by  law;  and  each  judge,  after  assignment,  shall 
reside  in  the  district  to  which  he  is  assigned. 

Sec  1866.     The  jurisdiction,  both  appellate  and  orig-    jurisdiction 
inal,  of  the  courts  provided  for  in  sections  nineteen  hun-^^'j^J'^L^-^p^j 
dred  and  seven  and  nineteen  hundred  and  eight,  shall  be  'w^- 
limited  by  law. 
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J  u  r  isdictioii 


Sec.  1867.     No  justices  of  the  peace  in  any  territory 
ka  justices  of  shall  havc  jurisdiction  of  any  case  in  which  the  title  to 
fblS**'*'       land,  or   the   boundary   thereof,  in   anywise   comes  in 
question. 


c^mSSS^^iaw      S^^-  \^&^.     The  supreme  court  and  the  district  courts 
j««»dicUon.     respectively,  of  every  territory,  shall  possess  chancery  as 
well  as  common  law  jurisdiction. 

Sec  1869.  Writs  of  error,  bills  of  exception,  and  ap- 
risdiSion  *rf»S-  P^^'s  shall  be  allowed,  in  all  cases,  from  the  final  deci- 
preme  court,  sions  of  the  district  courts  to  the  supreme  court  of  all 
the  territories,  respectively,  under  such  regulation  as 
may  be  prescribed  by  law ;  but  in  no  case  removed  to 
the  supreme  court  shall  trial  by  jury  be  allowed  in  that 
court. 

premecourt!'""      Skc.  1870.     The  suprcmc  court  of  each  territory  shall 
j^"*--^^*^' appoint  its  own  clerk,  who  shall  .hold  his  office  at  the 
pleasure  of  the  court  for  which  he  is  appointed. 

Sec.  1871.  Each  judge  of  the  supreme  court  of  the 
respective  territories  shall  designate  and  appoint  one 
Clerk  of  ciia- P^'*^^"  ^^  clcrk  of  the  district  over  which  he  presides, 
fc«^.court.  where  one  is  not  already  appointed,  and  shall  designate 
and  retain  but  one  such  clerk  where  more  than  one  is 
already  appointed,  and  only  such  district  clerk  shall  be 
entitled  to  a  compensation  from,  the  United  States. 

Ro^ister      in 

chancery ;re8i-      Sec.  1 872.     Evcry   district   clcrk    shall   be   also   the 

(lenceftncl  tm^^ 

offloB.  register  in  chancery,  and  shall  reside  and  keep  his  office 

at  the  place  where  the  court  is  held. 


Ibid. 


Sec.  1873.     Temporarily,  and  until  otherwise  provided 
by  law,  the  governor  of  every  territory  which  may  be 
tricfc8*-**'how1ie^  hereafter  established,  shall  define,  by  proclamation,  the 
fined.'  judicial  districts  of  such  territory,  and  assign  the  judges 

appointed  for  such  territory  to  the  several  districts,  as 
well  as  fix  the  times  and  places  for  holding  courts  in 
the  respective  counties  or  sub- divisions  of  each  judicial 
district. 

Sec.  1874.  The  judges  of  the  supreme  court  of  each 
territory  are  authorized  to  hold  court  within  their  re- 
spective districts,  in  the  counties  wherein,  by  the  laws  of 
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the  territory,  courts  have  been  or  may  be  estabhshcd,    judges  of 
for  the  purpose  of  hearing  and  determining  all  i^^itters  jjreiue  couh  to 
and  causes,  except  those  in  which  the  United  States  is  acau»e«. 
party;  but  the  expense  of  holding  such  courts  shall  be 
paid  by  the  territory,  or  by  the  counties  in   which  the 
courts  are  held,  and  the  United  States  shall  in  no  case  be 
chargeable  therewith. 


District  Attor- 
neys. 


Sec.  1875.     There  shall  be  appointed  in  each  territory 
a  person  learned  in   the  law  to  act  as  attorney  for  the' 
United  States.     He  shall  continue  in  office  for  four  years,    'Wd. 
and  until  his  successor  is  appointed  and  qualified,  unless 
sooner  removed  by  the  president. 

Sec.  1876.  There  shall  be  appointed  a  marshal  for 
each  territory.  He  shall  execute  all  process  issuing  from 
the  territorial  courts  when  exercising  their  jurisdiction 
as  circuit  and  district  courts  of  the  United  States.  He  Ma«imia. 
shall  have  the  power  and  perform  the  duties,  and  be  sub-  ^^^^' 
ject  to  the  regulations  and  penalties  imposed  by  law  on 
the  marshals  for  the  several  judicial  districts  of  the  United 
States.  He  shall  hold  his  office  for  four  years,  and  until 
his  successor  is  appointed  and  qualified,  unless  sooner 
removed  by  the  president. 

Sec.  1877.     The  governor,  secretary,  chief  ju.stice,  and 
associate  justices,  attorney,  and  marshal  of  every  terri-of/o*ve*rno", 
tory  shall  be  nominated  and,  by  and  with  the  advice  and*^bi<^. 
coii.sent  of  the  senate,  appointed  by  the  president. 

Sec.  1878.     The  governor  and  secretary  for  each  ter- 
ritory shall,  before  they  act  as  such,  respectively  take  an 
oath  before  the  district  judge,  or  some  justice  of  the 
peace  in  the  limits  of  the  territory  for  which  they  are  ap- 
pointed, duly  authorized  to  administer  oaths,  by  the  laws 
in  force  therein,  or  before  the  chief  justice  or  some  asso- 
ciate justice  of  the  supreme  court  of  the  United  States, 
to  support  the  constitution  of  the  United  States  and  faith- ho^^^qSlufied! 
fully  to  discharge  the  duties  of  their  respective  offices ;    J^jfJ^y  ^^^ 
and  such  oaths  shall  be  certified  by  the  person  before 
whom  the  same  are  taken ;  and  such  certificates  shall  be 
received  and  recorded  by  the  secretary  among  the  exec- 
utive proceedings;   and  the  chief  justice  and  associate' 
justices,  and  all  other  civil  officers  appointed  for  any  ter- 
ritory, before  they  act  as  such,  shall  take  a  like  oath 
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before  the  i^ov^ernor  or  secretary,  or  some  judge  or  justice 
of  the  peace  of  tlie  territory  who  may  be  duly  commis- 
sioned and  qualified,  and  such  oath  shall  be  certified  and 
transmitted  by  the  person  taking  the  same  to  the  secre- 
tary, to  be  by  hirn  recorded  as  above  directed ;  but  after 
the  first  qualification  of  the  officers  herein  specified  in  the 
case  of  a  new  teiritory,  as  well  as  in  all  organized  terri- 
•  torics,the  like  oath  shall  be  taken,  certified, and  recorded 
in  such  manner  and  form  as  may  be  prescribed  bv  the 
Taw  n*  each  territory. 

Salaries    of     Skc-  I ^S/q.     The  annual  Salary  of  the  chiefjusticc  and 
''"i?june.  1870. '^^•^'^ciate  justices  of  all    the  territories   now   organized 
shall  be  three  thousand  dollars  each. 

Hnhiry  of  at-  Sec.  I  88o.  The  salary  of  the  attorney  of  the  United 
^ Mont.'. 26 May,  States  for  cach  territory  shall  be  at  the  rate  of  two  hun- 
imt.  ^j.^,j  ^^^  ^f^y  (^1q113^3  annually. 

^  ,       .  Sec.  1 88 1.     The  salary  of  the  marshal  of  the  United 

Salary  of  nuir- _  _  ,  .  t     »i    i  /-  i 

»im):  States  for  each  territory  shall  be  at  the  rate  of  two  hun- 

dred dollars  a  year. 

Sec.  1882.     The  salaries  provided  for  in  this  title,  to 

to^ix'* "aki^*&o* ^^  P^'^  ^^  ^^^  governor,  secretary,  chief  justices,  and  as- 
iimi.     *       sociate  ju.stices,  district  attorney,  and  marshal  of  the  sev- 
eral territories,  shall  be  paid  quarter-yearly  at  the  treas- 
ury of  the  Untied  States. 

• 

Sec.  1883.  The  fees  and  costs  to  be  allowed  to  the 
United  States  attorneys  and  marshals,  to  the  clerks  of 
the  supreme  and  district  courts,  and  to  jurors,  witnesses, 
^f*^***^*^**'^*' commissioners,  and  printers  in  the  territories  of  the  Uni- 
23  June,  1874.  ^^^  Statcs  shall  bc  tlic  Same  for  similar  services  by  such 
persons  as  prescribed  in  chapter  i6,  title  '*The  Judici- 
ary," and  no  other  compensation  shall  be  taxed  or 
allowed. 

Salary  not  to  ^^^-  '8^4-  When  any  officer  of  a  territory  is  absent 
be  paid  when  therefrom,  and  from  the  duties  of  his  office,  no  salar)- 
sent.  shall  be  paid  him  during  the  year  in  which  such  absence 

iSJ?."^"^^***^*  occurs,  unless  good  cause  therefor  be  shown  to  the  pres- 
ident, who   shall    officially  certify   his    opinion  of  such 
cause  to  the  proper  accounting  officer  of  the  treasury,  to 
be  filed  in  his  office. 
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Sec.  1885.     The  legislative  assembly  of  every  terri- 
tory hereafter  organized  shall   hold   its  first   session   at 
such  time  and  place  in  the  territory  as  the  govtrnor    scat  of  jpov- 
thereof  shall  appoint  and  direct;  and  at  the  first  session n^^twritory.* 
of  the  legislative  assembly,  or  as  soon  thereafter  as  it    ^*'*^- 
may  be  deemed  expedient,  the  governor  and  legislative 
assembly  shall  proceed  to  locate  and  establish  the  seat 
of  government  for  the  territory  at  such  place  as  they 
may  think  proper;  but  such  place  shall   thereafter  be 
subject  to  be  changed  by  the  governor  and  legislative 
assembly. 

Sec.  1886.     All  accounts  for  disbursements  in  the  ter- 
ritories of  the  United  States,  of  money  appropriated  by 
congress  for  the  support  of  government  therein,  shall  be 
settled  an.]  adjusted  at  the  treasury  department;  and  rio t|je^*^r"iu^rie^^ 
act,  resolution,  or  order  of  the  legislature  of  any  terri-no   pnymenta 
tory,    directing  the  expenditure   of  the   sum,  shall    be  prove^^V con- 
deemed  a  sufficient  authority  for  such  disbursement,  but*^j5^f,^t.  ^sMay, 
sufficient  vouchers  and  proof  for  the  same  shall  be  re-  *^»^- 
quired  by  the  accounting  officers  of  the  treasury.     No 
payment  shall  be  made  or  allowed,  unless  the  secretary 
of  the  treasury  has  estimated  therefor  and    the   object 
been  approved  by  conj^ress.     No  .session  of  the  legisla- 
ture of  a  territory'  shall  be  held  until  the  appropriation 
for  its  expenses  has  been  made. 

Sec.    1888.     No   legislative   assembly   of   a   territory e^ pen Le^^f 
shall,  in  any  instance  or  under  any  pretext,  exceed  the '^f^*|jJ''JJ®j^j 
amount  appropriated  by  congress  for  its  annual  expenses.  i>«4. 

Sec.  1889.     The  legislative  assemblies  of  the  .several 
territories  shall    not   grant   private  charters   or   especial     Legisiaturea 
privileges,  but  they  may,  by  general  incorporation  acts,  J^^^j^Jf*  ^^^'JJ^^ 
permit  persons  to  associate  themselves  together  as  bodies  tew. 

^  '       /^  r  1      .1  •      1  •    1      2  March.  1867. 

corporate  for  minnig,  manufactunng,  and  other  industrial  10  June,  1872. 
pursuits,  or  the  construction  or  operation  of  railroads, 
wagon  roads,  irrigating  ditches,  and  the  colonization  and 
improvement  of  lands  in  connection  therewith,  or  for  col- 
leges, seminaries,  churches,  libraries,  or  any  benevolent, 
charitable,  or  scientific  association. 

Sec.  1890.     No  corporation  or  association  for  religious 
or  charitable  purposes  shall  acquire  or  hold  real  estate  in   • 
any  territory,  during    the    existence    of  the   territorial 
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Limiutioii  on  g<^>vcrnnicnt,  of  a  greater  value  tlian  fifty  thousand  dollars ; 
nght  of  reii-and  all  real  estate  acquired  or  held  by  such  corporation 

gious  corpora-  .      .  ^    .  %     n    t        r     r  -.     %  i~ 

(ion»  to   hold  or  association  contrary  hereto  shall  be  forfeited  and  es- 
'Aiont^lafiMfty  chcat  to  the  United  States;  but  existing  vested  rights  in 
i«f»4.  ^^.^1  estate  shall  not  be  impaired  by  the  provisions  of  this 

section. 

i'onKtituiion  Six.  11X9!.  The  constitutiou  and  all  laws  of  the  United 
rniteir**^^!^!!  States  which  are  not  locally  inapplicable  shall  have  the 
bir*to"an'u?e'^'^"^^*  forcc  and  efTect  within  all  the  organized  territories, 
teirrit«>rie«        and  in  cvcry  territor\'   hereafter   organized,  as  elsewhere 

Mont.,  26  May,       .,.,,-•        1  .-    ' 

1W4.  Within  the  united  States. 

Sfx.  1892.  Any  penitentiary  which  has  been,  or  may 
hereafter  be,  erected  by  the  United  States  in  an  organized 
territory  shall,  when  the  same  is  ready  for  the  reception 
penitentiu-of  couvicts,  bc  placcd  undcr  the  care  and  control  of  the 
lo  Jan.,  1871.  marshal  of  the  United  States  for  the  territory  or  district 
in  which  such  penitentiaiy  is  situated,  except  as  other- 
wise provided  in  the  case  of  the  penitentiaries  in  Mon- 
tana, Idaho,  Wyoming,  and  Colorado. 

Sec.  1 893.  The  attorney  general  of  the  United  States 
shall  prescribe  all   needful   rules  and   regulations  for  the 

thSr*  ^  *oveni- ^^^^*^'^*^"^^'"^  of  such  penitentiary,  and  the  marshal  having 

ment,  charge  thereof  shall  cause  them  to  be  duly  and  faithfully 

"    '  '  executed  and  "obeyed,  and  the  reasonable  compensation 

of  the    marshal    and    of  his    deputies  for  their  services 

under  such  regulations  shall   be  fixed   by  the  attorney 

general. 

Skc.  1894.     The  compensation,  as  well  as  the  expense 

PHvmcni  of '"^^^^"^  ^^  ^^^  subsistence  and  employment  of  offenders 
marshal,  &c..  agaiiist  the  laws  of  the  United  States,  who  have  been,  or 
penses^of  sufv  may  hereafter  be,  sentenced  to  imprisonment  in  such 
offlndei^**^*'*'*'^P^'»^itentiary  be  chargeable  on,  and  payable  out  of. 

Ibid.  [\^Q  f^,,^(]  fQr  defraying  the  expenses  of  suits  in  which  the 

United  States  are  concerned,  and  of  prosecutions  for 
offenses  committed  against  the  United  States ;  but  noth- 
ing* herein  shall  be  construed  to  increase  the  maximum 
compensation  now  allowed  by  law  to  those  officers. 

Sec.  1895.  Any  person  convicted  by  a  court  of  com- 
petent jurisdiction  in  a  territory,  for  a  violation  of  the 
laws  thereof,  and  .sentenced    to  imprisonment,  may,  at 


wmm^T' 
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the  cost  of  such  territory,  on  such  terms  and  conditions 
as  may  be  prescribed  by  such  rules  and  regulations,  be ^i^npr^^^nmcnt 
received,  subsisted,  and  employed  in  such  penitentjaryries.^^ 
during  the  term  of  his  imprisonment,  in  the  sanie  man- 
ner as  if  he  had  beon  convicted  of  an  offense  afjainst  the 
laws  of  the  United  States. 
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CHAPTER  TWO. 

OF  PROVISIONS  CONCERNING   PARTICULAR  ORGANIZED 

TERRITORIES. 

Sections  Relating  to  the  Territory  of   Montana. 


Sec.  1903.  All  that  part  of  the  territory'  of  the  United 
States  included  within  the  following  limits,  to-wit :  Com- 
mencing at  a  point  formed  by  the  intersection  of  the 
twenty-seventh  degree  of  longitude  west  from  Washing- 
ton with  the  forty-fifth  degree  of  north  latitude ;  thence 
due  west,  on  the  forty-fifth  degree  of  latitude,  to  a  point 
formed  by  its  intersection  with  the  thirty-fourth  degree 
of  longitude  west  from  Washington ;  thence  due  south, 
Bouiidrtri.H^l^^t^  the  thirty-fourth  degree  of  longitude,  to  a  point 
and  establish- formed  by  its  intersection  with  the  crest  of  the   Rockv 

ment  of  Mon-  .    •'  /-  n         •  r      1  ^^       ^  ^ 

tnim.  mountams;   thence   toUowmg   the   crest   of  the    Rocky 

*  "^'  ^'mountains  northward  till  its  intersection  with  the  Bitter 
Root  mountains;  thence  northward,  along  the  crest  of 
the  Bitter  Root  mountains,  to  its  intersection  with  the. 
thirty-ninth  degree  of  longitude  west  from  Washington ; 
thence  along  the  thirty-ninth  degree  of  longitude  north- 
ward to  the  boundary  line  of  the  British  Possessions ; 
thence  eastward,  along  that  boundary  line,  to  the  twen- 
ty-seventh degree  of  longitude  west  from  Washington ; 
thence  southward,  along  the  twenty-seventh  degree  of 
longitude,  to  the  place  of  beginning, — is  created  into  a 
temporary  government  by  the  name  of  the  territory-  (^f 
Montana. 

con^rt??  *froii«  Sec.  1906.  The  delegate  to  the  house  of  representa- 
?i**u^ci\Tzt"roftives  from  each  of  the  territories  of  Washington,  Idaho, 
tiu-  I'  n  i  t  e  (I  j^j^(^  Montana,  must  be  a  citizen  of  the  United  States. 

Stnte«.  ' 

Ibid. 

Ti.i-  jtuheiai      ^^-^-  ^9^7'     ^hc  judicial  power  in  New  Mexico,  Utah, 
p<,  wo r-how  vVashincrton,    Colorado,    Dakota,    Idaho.  Montana,    and 

vt"*te<l  ill  Mon-  .  . 

tiina.       *       Wyoming  shall  be  vested   in  a  supreme  court,  district 
courts,  probate  courts,  and  in  justices  of  the  peace. 
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Sec.  1909.  Writs  of  error  and  appeals  from  the  final 
decisions  of  the  supreme  court  of  either  of  the  territories 
of  New  Mexico,  Utah,  Colorado,  Dakota,  Arizona,  Idaho, 
Montana,  and  Wyoming  shall  be  allowed  to  the  supreme 
court  of  the  United  States,  in  the  same  manner  and  under 
the  same  reijulations  as  from  the  circuit  courts  of  the    „,  .     , 

Wt\\m  of  crroT 

United  States,  where  the  value  of  the  property  or  the  to   United 
amount  in  controversy,  to  be  ascertained  by  the  oath  of ^n!  *"*****"* 
either  party,  or  of  other  competent  witnesses,  exceeds  j^]*'- ^ ''""®' 
five  thousand  dollars,  exclusive  of  costs,  except  that  a 
writ  of  error  or  appeal  shall  be  allowed  to  the  supreme 
court  of  the  United  States  from  the  decision  of  the  su- 
preme courts  created  by  this  title,  or  of  any  judge  there- 
of, or  of  the  district  courts  created  by  this  title,  or  of  any 
judge  thereof,  upon  writs  of  habeas  corpus  involving  the 
question  of  personal  freedom. 

Sec.  1910.  Each  of  the  district  courts  in  the  territo- 
ries mentioned  in  the  preceding  section  shall  have  and 
exercise  the  same  jurisdiction,  in  all  cases  arisingf  under    J»»ri8<iiotioii 

■^  .  _,         o  ofdiBtrict 

the  constitution  and  laws  of  the  United  States,  as  is  courts  under 
vested  in  the  circuit  and  district  courts  of  the  United &?"**     "  **"' 
States ;  and  the  first  six  days  of  every  term  of  the  respec-    '*****' 
tive  district  courts,  or  so  much  thereof  as  is  necessary, 
shall  be  appropriated  to  the  trial  of  causes  arising  under 
such  constitution  and  laws;    but   Afrits  of  error  and  ap- 
peals in  all  such  cases  may  be  had  to  the  supreme  court 
of  each  territory,  as  in  other  cases. 

Sec.  1914.     The  judges  of  the  supreme  courts  of  the 
territories  of  Idaho  and  Montana,  or  a  majority  of  them,    judges  of  pu- 
shall,  when  assembled  at  their  respective  seats  of  govern-  fd^dTandMon- 
ment,  define  the  j   dicial  districts  of  each  of  such  territo-f*^"".***  ***;**."® 
nes,  and  assi^^n  the  jude^es  who  may  be  appomted  for tncts, &c. 

1  Mont    '*  Mitr 

each  of  such  territories  to  the  several  districts;  and  shall  1867. 
also  fix  the  times  and  places  for  holding  court  in  the  sev- 
eral counties  or  sub-divisions  in  each  of  such  judicial  dis- 
tricts, and  alter  the  times  and  places  of  holding  the  courts, 
as  to  them  may  seem  proper  and  convenient;  but  not  less 
than  two  terms  a  year  shall  be  held  at  each  place  of  hold- 
ing court  in  the  territory  of  Montana. 

Jurisdiction 

Sec.  1926.     Justices  of  the  peace,  in  the  territories  of  J*,^^  J'^';^';|j;^'*  Jj[ 
New   Mexico,  Utah,  Dakota,  and    Wvomin^^  shall    not  New    Me*ieo, 

,  .       .     ,.      .  r  .  •  /  1  .1      "»Q  Other  tt'.r- 

have  jurisdiction  of  any  matter  in  controversy  where  theiit  riea. 
debt  or  sum  claimed  exceeds  one  hundred  dollars.  ^^^^' 
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Sec.   1932      Tlic    jjj-obatc   courts   of  the    territory    of 

Montana,  in  their  respective  counties,  in  adcfition  to  their 

probate  jurisdiction,  are  authorized  to  hear  and  determine 

juruditiioncivil  causes  Vvherein  the   damaj^e  or  debt  claimed   does 

couSJ in*Mon*  "^^^  cxcecd  five  liundred  dollars,  and   such  criminal  cases 

*".V»;     .  ifle-  arisinjr  under  the   laws  of  the  territory  as  do  not  require 
2MiircIi,l867.   ,      .  ^  -  ,  .  -       •',  ...  7 

.  the  intervention  of  a  grand  jury;  but  they  shall  not  have 
jurisdiction  of  any  matter  in  controversy  when  the  title 
01  right  to  the  peaceable  possession  of  land  may  be  in 
dispute,  or  of  chancery  or  divorce  causes;  and  in  all  cases 
an  appeal  may  be  taken  from  any  order,  judgment,  or  de- 
cree of  the  probate  courts  to  the  district  court. 

Skc.  1940.     There  shall    be  appropriated,  respectively, 

for  the  territories  of  Washington,  Idaho,  and   Montana, 

.     . ,.     .      annually,  a  sufficient  sum,  to  be  expended  bv  the  secre- 

expeneen  intarv  of  each  terHtor)'  herein  named,  upon  an  estimate  to 

iTuhoI'^^'JMit)^*  made  by  the  secretary  of  the  treasury,  to  defray  the 

*Mom."26Miiy  ^'^P^'"'^^*'^  ^^^  the  legislative  assembl}-  and  other  incidental 

^^>i-  '  expenses.     The  governor  and  secretarx'  of  each  territor)' 

above  specified  shall,  in  the  disbursement  of  all   moneys 

intrusted  to  them,  be  governed  solely  by  the  instructions 

of  the  secretar)'  of  the  treasury,  and  shall,  semi-annually, 

account  to  such  secretaiy  for  the  manner   in  which  such 

sums  of  mone\'  ha\e  been  expended. 


No  piiymeut  Sec.  1 94 1-  No  payment  of  salary  shall  be  made  to 
tirtrtiu"territo- 1^^*-*  govemor,  Secretary,  chief  justice,  and  associate  jus- 
rk-M  until  offi- tices  of  Washinijton,  Idaho,  and  Montana  territories,  until 
their  <iuties.     such  officeis  ha\e  entered  upon  the  duties  of  their  respec- 

**'"'  tixe  appointments. 

MiituKe  ill  ^^^-  ^943-  T'^^'  "^t-'nibeis  of  the  legislative  a.s.sembl^- 
iduh*.   a  ml  of  Idaho  and   Montana  territories  shall  each  receive  four 

ISiontanu.  1    n  /•  -i      •  1     •  •  1 

umi.  tlollars   for  e\er\'   twentv  miles    traxel  m  going  to  and 

returning  from  the  sessions  of  their  respective  bodies,  e.sti- 
mated  according  t(»  the  nearest  usual  1)'  traveled  route. 

Skc.  1945.     The   seat  of  government,  when  once  fixed^ 

criimMU .  how  bx' the  <{overnor  and  legislative  assemblv  of  Idaho   and 

Ida  ho*i^n"i  Montana,  respectively,  shall    not  be  at  any  time  changed, 

^ihI"""'         excei)t  h\-  an  act  of  such  'assembly  for    each    territfu-j-, 

respectively,  dul)- parsed  and  approved,  after  due  n<^tice,  at 

the  first   general  elect'on  thereafter,  b)-  a   majority  of  the 

legal  \'otes  cast  on  that  cjuestion. 
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Sec.  1946.    Sections  numbered  sixteen  and  thirty-six, 
in  each  township  of  the  territories  of  New  Mexico,  Utah,   so»»ooi  lands 
Colorado,  Dakota,  Arizona,  Idaho,  Montana,  and  Wyo-ritcSS?*"  ^^ 
ming  shall  be  reserved  for  the  purpose  of  being  applied    ^^^' 
to  schools  in  the  several  territories  herein  named,  and  in 
the  states  and  territories  hereafter  to  be  erected  out  of  the 
same. 

Sec.  195 1.     All  officers  to  be  appointed  by  the  presi- 
dent, by  and  with  the  advice  and  consent  of  the  senate,  ^ g*J*2^  J *^J[ 
for  the  territories  of  Washington,  Idaho,  and  Montana,  WaahUig to  n^ 
who,  by  virtue  of  the  provisions  of  any  law  now  existing,  MoTn  tan  a^to 
or  which  may  be  enacted  by  congress,  are  required  to  ^i^iT"^^^* 
give  security  for  moneys  that  may  he  intrusted  to  them 
for  disbursement,  shall  give  such  security  at  such  time 
and  in  such  manner  as  the  secretary  of  the  treasury  may 
prescribe. 


f 
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SESSION  LAWS  OF  CONGRESS 

Relatlngto  Government  In  Montana. 

Enacted  Subsequent  to  the  Revision.  . 


Preamble. 


Fosty-Third  Ookokbsb.    Sbkiok  I.    Chapter  80  —An  act  oonoeming  the 
practioe  in  territorial  courts,  and  appeals  thereftrom 

Whereas,  by  the  organic  acts  establishing  several  of 
the  territories  of  the  United  States,  it  is  provided  that 
certain  courts  thereof  shall  have  common  law  and  chan- 
cery jurisdiction,  and  doubts  having  been  entertained 
whether  said  jurisdictions  must  be  exercised  separately, 
or  whether  they  may  be  exercised  together  in  the  same 
proceeding,  and  whether  the  codes  and  rules  of  practice 
adopted  in  said  territories  which  have  authorized  a 
mingling  of  said  jurisdictions  in  the  same  proceeding,  or 
a  uniform  course  of  proceeding  in  all  cases,  legal  and 
equitable,  are  repugnant  to  the  said  organic  acts  respect- 
ively: therefore, 

Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  assembled, 
that  it  shall  not  be  necessary  in  any  of  the  courts  of  the 
several  territories  of  the  United  States  to  exercise  sepa- 
rately the  common  law  and  chancery  jurisdictions  vested 
in  said  courts;   and  that  the  several  codes  and  rules  of 
and^"S2?<IS^  practice  adopted  in  said  territories  respectively,  in  so  far 
i"e"?^*ito?i^as  they  authorize  a  mingling  of  said  jurisdictions,  or  a 
i'-urte.  uniform  course  of  proceeding  in  all  cases,  whether  legal 

or  equitable,  be  confirmed ;  and  that  all  proceedings  here- 
tofore had  or  tiiken  in  said  courts,  in  conformity  with  said 
Trial  bvjury.  respective  codes  and  rules  of  practice,  so  far  as  relates  to 
the  form  and  mode  of  proceeding,  be,  and  the  same  are 
hereby, validated  and  confirmed:  Provided,  that  no  party 
has  been  or  shall  be  deprived  of  the  right  of  trial  by  jury 
in  cases  cognizable  at  common  law. 
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Sec.  2.     That  the  appellate  jurisdiction  of  the  supreme 
court  of  the  United  States,  over  the  judgments  and  de- 
crees of  said  territorial  courts  in  case^  of  trial  by  jury, 
shall  be  exercised  by  writ  of  error,  and  in  all  other  cases  j^^g^JJ^j^^^J 
by  appeal,  according  to  such  rules  and  regulations  as  to  •wp»«n>«  <»««* 
form  and  modes  of  proceeding  as  the  said  supreme  court  sttates;    how 
has  prescribed,  or  may  hereafrer  prescribe:    Prainded,^^^^^^^' 
that  on  appeal,  instead  of  the  evidence  at  large,  a  state- 
ment of  the  facts  of  the  case  in  the  nature  of  a  special 
verdict,  and  also  the  rulings  of  the  court  on  the  admis- 
sion or  rejection  of  evidence  when  excepted  to,  shall  be 
made  and  certified  by  the  court  below,  and  transmitted     proceedings 
to  the  supreme  court,  together  with  the  transcript  of  the  <»  appeal, 
proceedings  and  judgment  or  decree;  but  no  appellate 
proceedings  in  said  supreme  court,  heretofore  taken  up- 
on any  such  judgment  or  decree,  shall  be  invalidated  by 
reason  of  being  instituted  by  writ  of  error  or  by  appeal : 
And  pfoidded  further,  that  the  appellate  may  make  any 
order  in  any  case  heretofore  appealed,  which  may  be     "*  ^' 
necessary  to  save  the  rights  of  the  parties ;  and  that  this 
act  shall  not  apply  to  cases  now  pending  in  the  supreme 
court  of  the  United  States  where  the  record  has  already 
been  filed. 

Approved  April  7,  1874, 

Ibid.  Chap.  332.— An  net  to  amend  the  act  entitled  "an  act  transferringtheoon- 
trolof  certain  territorial  penitentiaries  to  the  several  territories  in  which  the 
same  are  located,"  approved  January  twenty-fourth,  eighteen  hundred  and 
seventy*three. 

Be  it  enacted  by  the  Senate  and  the  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  assembled, 
that  the  act  entitled  "an  act  transferring  the  control  of 
certain  territorial  penitentiaries  to  the  several  territories  j  n^^^nUnaT 
in  which  the  same  are  located,"  approved  January  twen- id«J>o  and  w^ 
ty-fourth,  eighteen  hundred  and  seventy-three,  be,  and  Sea."* 
the  same  is  hereby,  amended  by  striking  out  the  words 
Montana,  Idaho,  and  Wyoming,  wherever  the  same  occur 
in  said  act,  and  the  said  act  shall  hereafter  have  no  ap- 
plicability to  the  territories   of  Montana,   Idaho,  and 
Wyoming. 

Sec.  2.  That  the  penitentiaries  in  the  territories  of 
Montana,  Idaho,  and  Wyoming  shall  continue  under  the 
care  and  control  of  the  marshal  of  the  United  States  for 
said  territories,  under  and  pursuant  to  the  provisions  of 
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To  continue  ^^^  ^^^  entitled  "An  act  in  relation  to  certain  territorial 

under  oontroi  penitentiaries,"  approved  January  tenth,  eighteen  hundred 

statVa^mar^^^d  sevcnty-one ;  which  said  last-mentioned  act  is  hereby 

shAifl.  revived  and  re-enacted  so  far  as  the  same  applies  to  the 

territories  of  Montana,  Idaho,  and  Wyoming. 

Approved  June  20,  1874. 

FOBTY-THIRO  C056BE88.    SioaBioN  II,  Chaptbr  114.    An  Aofc  to  protect  all  ciU- 
aeiis  In  their  dvll  and  legral  rlgrhts. 

Whereas,  it  is  essential  to  just  government  we  recog- 
nize the  equality  of  all  men  before  the  law,  and  hold  that 
it  is  the  duty  of  government  in  its  dealings  with  the  peo- 
ple to  mete  out  equal  and  exact  justice  to  all,  of  what- 
ever nativity,  race,  color,  or  persuasion,  religious  or  polit- 
ical; and  it  being  the  appropriate  object  of  legislation 
to  enact  great  fundamental  principles  into  law:  there- 
fore, 


Preamble. 


Be  tt  enacted  by  the  Senate  and  House  of  Reptesentativcs 
of  the  United  States  of  America  in  Congress  assembled, 
that   all   persons  within   the  jurisdiction  of  the  United 
States  shall  be  entitled  to  the  full  and  equal  enjoyment 
Equal  enjoy-pf  the  accommodations,  advantages,  facilities,  and  privi- 
SubiicTOnve'y-l^S^s  ^^  ^^^^^  public  Conveyances  on  land  or  water,  thea- 
ances, theatres,  ters  and  Other  placcs  of  public  amusement;  subject  only 
to  the  conditions  and  limitations  established  by  law.  and 
applicable  alike  to  citizens  of  every  race  and  color,  re- 
gardless of  any  previous  condition  of  servitude. 

Skc.  2.  That  any  person  who  shall  violate  the  fore- 
going section  by  denying  to  any  citizen,  except  for  rea- 
sons  by   law  applicable   to  citizens  of  everv  race   and 

Forfeittoper-       i  i  I\  r  j-^*'  r 

8on  aggrieved  color,  and  regardless  of  any  previous  condition  of  servi- 
ejuaf^^enjoy- tude,  the  fuU  enjoyment  of  any  of  the  accommodations, 
ment  of  inns,  advantages,  facilities  or  privileges  in  said  section  enumer- 
ated, or  by  aiding  or  inciting  such  denial,  shall,  for  every 
such  offense,  forfeit  and  pay  the  sum  of  five  hundred  dol- 
for"denyiSK!lar.s  to  the  pcfson  aggrieved  thereby,  to  be  recovered  in 
^^-  an  action    of  debt,  with  full  costs ;    and  shall  also,  for 

every  such  offense,  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  fined  not  less  than 
five  hundred  nor  more  than  one  thousand  dollars,  or  shall 
be  imprisoned  not  less  than  thirty  days  nor  more  than 
Election  of  one  year*.  Proznded,\hdX  all  persons  may  elect  to  sue  for 
the  penalty  aforesaid  or  to  proceed  under  their  rights  at 
common  law  and  by  state  statutes ;  and  having  so  elected 
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to  proceed  in  the  one  mode  or  the  other,  their  right  to 
proceed  in  the  other  jurisdiction  shall  be  barred.  But  Effect  of  re- 
this  proviso  shall  not  apply  to  criminal  proceedings,**^"^ 
either  under  this  act  or  the  criminal  law  of  any  state : 
And providid further,  that  a  judgment  for  the  penalty  in 
favor  of  the  party  aggrieved,  or  a  judgment  upon  an 
indictment,  shall  be  a  bar  to  either  prosecution,  respect- 
ively. 

• 

Sec.  3.     That  the  district  and   circuit  courts  of  the 
United  States  shall  have,  exclusively  of  the  courts  of  the     juriadiction 
several    states,   cognizance   of   all   crimes  and   offenses  of  ooiuts  under 
against,  and  violations  of,  the  provisions  of  this  act;  and 
actions  for  the  penalty  given  by  the  preceding  section 
may  be  prosecuted  in  the  territorial,  district,  or  circuit 
courts  of  the  United  States  wherever  the  defendant  may 
be  found,  without  regard  to  the  other  party ;  and  the  dis- 
trict attorneys,  marshals,  and  deputy   marshals   of  the 
United  States,  and  commissioners  appointed  by  the  cir-    ^^^^  ^j  ^^ 
cuit  and  territorial  courts  of  the  United  States,  with  pow-*ri<A»w«ra«y»i 
ers  of  arrestmg  and   impnsonmg  or   bailmg   offenders  oommiMionen 
against  the  laws  of  the  United  States,  are  hereby  spec- "'*^*'*^*""*^ 
ially  authorized   and   required   to  institute   proceedings 
against  every  person  who  shall  violate  the  provisions  of 
this  act,  and  cause  him  to  be  arrested  and  imprisoned  or 
bailed,  as  the  case  may  be,  for  trial  before  such  court  of 
the  United  States,  or  territorial  court,  as  by  law  has  cog-    mgijtofoivu 
nizance  of  the  offense,  except  in  respect  of  the  right  ofyoiion  not  af- 
action  accruing  to  the  person  aggrieved ;  and  such  dis- 
trict attorneys  shall  cause  such  proceedings  to  be  prose- 
cuted to  their  termination  as  in  other  cases :  Provided, 
that  nothing  contained  in  this  section  shall  be  construed 
to  deny  or  defeat  any  right  of  civil  action  accruing  to 
any  person,  whether  by  reiason  of  this  act  or  otherwise; 
and  any  district  attorney  who  shall  willfully  fail  to  insti- 
tute and  prosecute  the  proceedings  herein  required  shall, 
for  every  such  offense,  forfeit  and  pay  the  sum  of  five  district  "iJtor- 
hundred  dollars  to  the  person  aggrieved  thereby,  to  be  2Se.  ^  ^^^^ 
recovered  by  an  action  of  debt,  with  full  costs,  and  shall, 
on  conviction   thereof,  be   deemed   guilty  of  a   misde- 
meanor, and  be  fined  not  less  than  one  thousand  nor    Effect  of 
more  than  five  thousand  dollars:  And  provided  fufther,^^i^f^<^^^ 
that  a  judgment  for  the  penalty  in  favor  of  the  party  ""^^^y- 
aggrieved  against  any  such  district  attorney,  or  a  judg- 
ment upon  an  indictment  against  any  such  district  attor- 
ney, shall  be  a  bar  to  either  prosecution  respectively. 
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Sec.  4.     That  no  citizen  possessing  all  other  qualifica- 
tions which  are  or  may  be  prescribed  by  law  shall  be 
frwifMndoBM  disqualified  for  service  as  grand  or  petit  juror  in  any 
Juror.  court  of  the  United  States,  or  of  any  state,  on  account  of 

race,  color,  or  previous  condition  of  servitude ;  and  any 
officer  or  other  person  charged  with  any  duty  in  the 
selection  or  summoning  of  jurors  who  shall  exclude  or 
exciSung  ic/  ^^^^  ^^  summon  any  cif izen  for  the  cause  aforesaid  shall, 
on  conviction  thereof,  be  deemed  guilty  of  a  misde- 
meanor, and  be  fined  not  more  than  five  thousand  dol- 
lars. 

Sec.  5.     That  all  cases  arising  under  the  provisions  of 

Be  view  in  this  act  in  the  courts  of  the  United  States  shall  be  re- 

"^'■•'"^^^^  viewable   by  the   supreme    court  of  the  United   States 

without  regard  to  the  sum   in  controversy,  under  the 

same  provisions  and  regulations  as  are  now  provided  by 

law  for  the  review  of  other  causes  in  said  court. 

Approved  March  i,  1875. 

i      f     FoRTv-FouRTH  Congress.     Session  I.  Chap.  88.    Ex- 
torritoriai  offl-  TRACT.     *     *     *     *     ^h J  hereafter  payment  of  salaries 
coSmlnS!  ^  of  all  officers  of  the  territories  of  the  United  States  ap- 
pointed by  the  presiaent,  shall  comnience  only  when  the 
person  appointed  to  any  such  office  shall  take  the  proper 
•dminiBtered.  oath,  and  shall  enter  upon  the  duties  of  such  office  in 
1  May.  1876.    ^^^y^  territory ;  and  said  oath  shall  hereafter  be  adminis- 
tered in  the  territory  in  which  such  office  is  held. 

Ibid.     Chap.  287.     Extract.     Territory  of  Montana : 

lefuutJSe.  ** '  *     *     *     *     Provided,  that  the  next  legislative  assembly 

i5Aug.,  1876.  sj^j^U  convene  at  the  seat  of  government  of  the  territory 

on  the  second  Monday  of  January,  eighteen  hundred  and 

seventy-seven,  and  biennially  thereafter. 

Forty- Fourth  Congress.      Session  II.      Chap.  107. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 

Desert  lands  ^  the  United  States  of  America  in   Congress  assembled. 

TS1X9      be      Dill*'. 

chased.  that  it  shall  be  lawful  for  any  citizen  of  the  United  States, 

or  any  person  of  requisite  age  "who  may  be  entitled  to 
Declaration  becomc  a  citizen,  and  who  has  filed  his  declaration  to 
become  such,"  and  upon  payment  of  twenty-five  cents 
per  acre — ^to  file  a  declaration,  under  oath,  with  the  reg- 
ister and  receiver  of  the  land  district  in  which  any  desert 
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land  is  situated,  that  he  intends  to  reclaim  a  tract  of  des- 
ert land  not  exceeding  one  section,  by  conducting  water    g^^j^^j^  j^- 
upon  the  same,  within  the  period  of  three  years  there- 
after: Provided,  however,  that  the  right  to  the  use  of  water 
by  the  person  so  conducting  the  same,  on  or  to  any  tract 
of  desert  land  of  six  hundred  and  forty  acres,  shall  depend  .^^*  ***  "^ 
upon  ^^«^j^irfr  prior  appropriation;  and  such  right  shall 
not  exceed  the  amount  of  water  actually  appropriated, 
and  necessarily  used  for  the  purpose  of  irrigation  and  wateronpub- 
reclamation;  and  all  surplus  water  over  and  above  such  J*c>»ndB  to  bo 
actual  appropriation  and  use,  together  with  the  water  of 
all  lakes,  rivers,  and  other  sources  of  water  supply  upon 
the  public  lands,  and  not  navigable,  shall  remain  and  be 
held  free  for  the  appropriation  and  use  of  the  public  for  declaration, 
irrigation,  mining,  and  manufacturing  purposes  subject 
to  existing  rights.     Said  declaration  shall  describe  par- 
ticularly said  section  of  land,  if  surveyed,  and,  if  unsur- 
veyed,  shall  describe  the  same  as  nearly  as  possible  with- 
out a  survey.     At  any  time  within  a  period  of  three  years  tuTe.'*^*^  ^ 
after  filing  said  declaration,  upon  making  satisfactory 
proof  to  the  register  and  receiver  of  the  reclamation  of 
said  tract  of  land,  in  the  manner  aforesaid,  and  upon  the 
payment  to  the  receiver  of  the  additional  sum  of  one 
dollar  per  acre  for  a  tract  of  land  not  exceeding  six  hun-  tuJ^ni^SJJSJl 
dred  and  forty  acres  to  any  one  person,  a  patent  for  the  chasawe. 
same  shall  be  issued  to  him :    Ptovidedy  that   no  per- 
son shall  be  permitted  to  enter  more  than  one  tract  of 
land,  and  not  to  exceed  six  hundred  and  forty  acres, 
which  shall  be  in  compact  form. 

Sec.  2.  That  all  lands  exclusive  of  timber  lands  and 
mineral  lands,  which  will  not,  without  irrigation,  produce 
some  agricultural  crop,  shall  be  deemed  desert  lands,  defined, 
within  the  meaning  of  this  act,  which  fact  shall  be  ascer- 
tained by  proof  of  two  or  more  credible  witnesses,  under 
oath,  whose  affidavits  shall  be  filed  in  the  land  office  in 
which  said  tract  of  land  may  be  situated. 


Sec  3.  This  act  shall  only  apply  to  and  take  effect 
in  the  states  of  California,  Oregon,  and  Nevada,  and  the  Locaiitiea  in 
territories  of  Washington,  Idaho,  Montana,  Utah,  Wyo-JJ>piyf^  ****** 
ming,  Arizona,  New  Mexico,  and  Dakota,  and  the  deter- 
mination of  what  may  be  considered  desert  land  shall 
be  subject  to  the  decision  and  regulation  of  the  commis- 
sioner of  the  general  land  office. 


24  SESSION   LAWS   RELATING  TO 

Forty-Fifth  Congress.  Session  II.  Chap.  37.  Be 
it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled,  that 
in  the  trial  of  all  indictments,  informations,  complaints, 

AoooBed  per-  ^^^  Other  proceedings  against  persons  charged  with  the 
m%  mxy  tes-  commission  of  crimes,  offenses,  and  misdemeanors,  in  the 

WMch„i87i.  United  States  courts,  territorial  courts,  and  courts-mar- 
tial, and  courts  of  equity,  in  any  state  or  territory,  includ- 
ing the  District  of  Columbia,  the  person  so  charged  shall, 
at  his  own  request,  but  not  otherwise,  be  a  competent 
witness.  And  his  failure  to  make  such  request  shall  not 
create  any  presumption  against  him. 

Ibid.     Chap.   76.     Extract.    *****    And 

provided  furthet  yt\i2X  where  wood  and  timber  lands  in  the 

territories  of  the  United  States  are  not  surveyed  and 

u^^urvey ed  ^^^^^^  fo^  Sale  in  the  proper  sub-divisions,  convenient  of 

i«id.  access,  no  money  herein  appropriated  shall  be  used  to 

^   '      '  collect  any  charge  for  wood  or  timber  cut  on  the  public 

lands  in  the  territories  of  the  United  States  for  the  use  of 

actual  settlers  in  the  territories,  and  not  for  export  from 

the  territories  of  the  United  States,  where  the  timber 

grew:  And  provided  further,  that  if  any  timber  cut  on  the 

public  lands  shall  be  exported  from  the  territories  of  the 

United  States,  it  shall  be  liable  to  seizure  by  the  United 

States  authority  wherever  fouiid. 

Ibid.     Chap.  150,     Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  that  all  the  citizens  of  the  United 
States,  and  other  persons  bona  fide  residents  of  the  states 
of  Colorado  or  Nevada,  or  either  of  the  territories  of  New 
Timber  and  Mexico,  Arizona,  Utah,  Wyoming,  Dakota,  Idaho,  or 
^^^  token  Montana,*  and  all  other  mineral  districts  of  the  United 
J2^'***'*P"'"  States  shall  be,  and  are  hereby,  authorized  and  permitted 
3  June,  1878.  to  fell  and  remove  for  building,  agricultural,  mining,  or 
other  domestic  purposes,  any  timber  or  other  trees  grow- 
ing or  being  on  the  public  lands,  said  lands  being  min- 
eral, and  not  subject  to  entry  under  existing  laws  of  the 
United  States,  except  for  mineral  entry,  in  either  of  said 
states,  territories,  or  districts,  of  which  such  citizens  or 
persons  may  be  at  the  time  bdna  fide  residents,  subject 
to  such    rules  and  regulations  as  the  secretary  of  the 
interior  may  prescribe  for  the  protection  of  the  timber 
and  of  the  undergrowth  growing  upon  such  lands,  and 
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for  Other  purposes:  Provided^  the  provisions  of  this  act    proviso, 
shall  not  extend  to  railroad  corporations. 

Sec.  2.  That  it  shall  be  the  duty  of  the  register  and 
the  receiver  of  any  local  land  office  in  whose  district  any 
mineral  Und  may  be  situated  to  ascertain  from  time  to  foJ^SSfethw-'- 
time  whether  any  timber  is  being  cut  or  used  upon  anyi«^p»»n>o«e«. 
such  lands,  except  for  the  purposes  authorized  by  this 
act,  within  their  respective  land  districts ;  and,  if  so,  they 
shall  immediately  notify  the  commissioner  of  the  general 
land  office  of  the  fact;  and  all  necessary  expenses  in- 
curred in  making  such  proper  examinations  shall  be  paid 
and  allowed  such  register  and  receiver  in  making  up 
their  next  quarterly  accounts. 

Sec.  3.  Any  person  or  persons  who  shall  violate  tlie 
provisions  of  this  act,  or  any  rules  and  regulations  in  p^^^i- 
pursuance  thereof  made  by  the  secretary,  of  the  interior, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon 
conviction,  shall  be  fined  in  any  sum  not  exceeding  five 
hundred  dollars,  and  to  which  may  be  added  imprison- 
ment for  any  term  not  exceeding  six  months. 

Ibid.     Chap.  i68.     Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled^  that  the  words  "the  legislative 
assemblies  of  the  several  territories  shall  not  grant  pri- 
vate charters  or  especial  privileges"  in  section  eighteen 
hundred  and  eighty-nine  of  the  revised  statutes  of  the 
United  States  shall  not  be  construed  as  prohibiting  the 
legislative  assemblies  of  tlie  several  territories  of  the 
United  States  from  creating  towns,  cities,  or  other  mu-    Municipal 
nicipal  corporations,  and  providing  for  the  government  JSSSries."**" 
of  the  same,  and  conferring  upon  them  the  corporate    gi^Si^^R. 
powers  and  privileges,  necessary  to  their  local  adminis-s-.   pa«  *i83, 
tration,  by  either  general  or  special  acts ;  and  that  all  ^^  ™ 
general  and  special  acts  of  such  legislative  assemblies 
heretofore  passed  creating  and  providing  for  the  govern- 
ment of  towns,  cities,  or  other  municipal  corporations, 
and  conferring  such  rights,  powers,  and  privileges  upon 
the  same,  as  were  necessary  to  their  local  administra 
tion,  be,  and  the  same  are  hereby,  ratified  and  confirmed 
and  declared  to  be  valid,  any  law  to  the  contrary  not- 
withstanding ;  subject,  however,  to  amendment  or  repeal 
hereafter  by  such  territorial  assemblies.     But  nothing 
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PriTatorighu.  ^^'"^'^  shall  have  the  effect  to  create  any  private  right, 

except  that  of  holding  and  executing  municipal  offices 

or  to  divest  any  such  right,  or  to  make  valid  or  invalid 

contractB*     ^^^  contract  or  obligation  heretofore  made  by  or  on 

heh.alf  of  any  such  town,  city,  or  other  municipal  corpo- 

^  Corporation  ration,  or  to  authorize  any  such  corporation  to  incur 
hereafter  any  debt  or  obligation  other  than  such  as 
shall  be  necessary  to  the  administration  of  its  internal 
affairs. 

Ibid.     Chap.  329.     Extract.     ♦*.***** 
^       ,,       ,  That  from  and  after  the  adjournment  of  the  next  session 

CouncUfl  and      _  ..,1.1  1  -f     r  1 

houBes  of  rcD-of  the  several  territorial  legislatures  the  council  of  each 
terrUorJel**  "  of  the  territories  of  the  United   States  shall  not  exceed 

19  June,  1878.  twelve  members,  and  the  house  of  representatives  of  each 
shall  not  exceed  twenty-four  members,  and  the  members 

Number.  of  cacli  branch  of  the  said  several  lee^islatures  shall  re- 
ceive a  compensation  of  four  dollars  per  day  each  dur- 
ing the  sessions  provided  by  law,  and  shall  receive  such 
mileage  as  the  law  provides ;  and  the  president  of  the 
council  and  the  speaker  of  the  house  of  representatives 
tion?™^^"***  shall  each  receive  six  dollars  per  day  for  the  same  time. 
And  the  several  legislatures  at  their  next  sessions  are 

Districts  directed  to  divide  their  respective  territories  into  as 
many  council  and  representative  districts  as  they  desire, 
which  districts  shall  be  as  nearly  equal  as  practicable, 
taking   into   consideration   population,  except  "Indians 

Proviso.  not  taxed :"  Provided,  the  number  of  H:ouncil  districts 
shall  not  exceed  twelve,  and  the  representative  districts 
shall  not  exceed  twenty-four  in  any  one  of  said  territo- 
ries, and  all  parts  of  sections  eighteen  hundred  and  forty- 
seven,  eighteen  hundred  and  forty-nine,  eighteen  hun- 
dred and  fifty-three,  and  nineteen  hundred  and  twenty- 
two  of  the  revised  statutes  of  the  United  States  in  conflict 
with  the  provisions  herein  are  repealed. 

That  the  subordinate  officers  ot  each  branch  of  said 
territorial  legislatures  shall  consist  of  one  chief  clerk, 
who  shall  receive  a  compensation  of  six  dollars  per  day  ; 
one  enrolling  and  engrossing  clerk,  at  five  dollars  per 
day;  sergeant-at-arms  and  doorkeeper,  at  five  dollars 
per  day;  one  messenger  and  watchman,  at  four  dollars 

V  e  r  a     01' 
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lejisiaturM.  °  per  day  each ;  and  one  chaplain,  at  one  dollar  and  fifty 
inries.       cents  pcr  day.     Said  sums  shall  be  paid  only  during  the 


sessions  of  said  legislatures;  and  no  greater  number  of 
officers  or  charges  per  diem  shall  be  paid  or  allowed  by 
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the  United  States  to  any  territory.     And  section  eighteen 

hundred  and  sixty-one  of  the  revised  statutes  is  hereby 

repealed,  and  this  substituted  in  lieu  thereof:  Provided, 

that  for  the  performance  of  all  .official  duties  imposed 

by  the  territorial   legislatures,  and  not  provided  for  in    aecretary'a 

the  organic  act,  the  secretaries  of  the  territories,  respect- fee^ 

ively,  shall  be  allowed  such  fees  as  may  be  fixed  by  the 

territorial  legislatures.     And   in  no  case  shall  the  expen-    printing. 

ditures  for  public  printing  in  any  of  the  territories  exceed 

the  sum  of  two  thousand  five   hundred  dollars  for  any 

one  year. 

Ibid.     Chap.  362.     Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United  States  of  America  ^^%^;^^^^ 
in  Conp^tess  assembled,  that  the  right  of  way  through  the  company- _. 

\  *•    ^^         «         i-      1         -TT    .        1     r^  1       .1  •    •!  20  June,  1878. 

public  lands  of  the  United  States  and  other  privileges 
heretofore  granted  by  law  to  the  Utah  Northern  railroad 
company  are  hereby  modified  and  regranted  so  as  to  Risjhtof  way 
enable  the  Utah  and  Northern  railway  company  and  its  modifled. 
assigns  to  build  their  road  by  the  way  of  Marsh  valley, 
Portneuf  river,  and  Snake  river  valley,  instead  of  by  the 
way  of  Soda  Springs  and  Snake  river  valley  as  originally 
granted. 

Sec.  2.     And  said  company  is  hereby  made  a  railway 
corporation  in  the  territories  of  Utah,  Idaho,  and  Mon- 
tana, under  the  same  conditions  and  limitations  and  with    to  be  a  cor- 
t he  same  rights  and  privileges  that  it  now  has  and  en-^^rati^on^in 
joys   under  its  articles  of  incorporation:  /Vi^^/rflfrf,  that  and  Montana.' 
said  corporation  shall  at  all  times  hereafter  be  subject  to 
all   the  laws  and   regulations  in  relation  to  railroads  of  proviro. 
the   United  States  or  of  any  territory  or  state  through 
which  it  may  pass.     And  suits  against  said  corporation    suits, 
may  be  instituted  in  the  courts  of  said  territories  or 
either  of  them  having  jurisdiction  by  the  laws  of  such 
territory. 

Sec.  3.     Congress  may  at    any  time  add    to,  alter,  Amendmcnta. 
amend,  or  repeal  this  act. 

Forty-Sixth  Congress.     Session  II.     Chap.  56.     Be 
it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembUd,  that    April le, I880. 
when,  from  any  cause,  there  shall  be  a  vacancy  in  the 
office  of  justice  of  the  peace  in  any  of  the  territories  of  the 
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jiMticet  of  the  United  States,  it  shall  be  lawful  to  fill  such  vacancy  by 
g|j*«^j*^J^«  appointment  or  election,  in  such  manner  as  has  been  or 
iiig  vacfinciea  may  be  provided  by  the  governor  and  legislative  assembly 
ceo.       of  such  territory :  Pnwided,  lYidX  such  appointee,  or  per- 
son elected  to  fill  sucTi  vacancy,  shall  hold  office  only 
Provtoo.       until  his  successor  shall  be  regularly  elected  and  qualified 
as  provided  by  law. 

Ibid.    Chap.  235.     Extract.     ******* 
Care  and  cu«- That  the  legislative  assemblies  of  the  several  territories  of 
w^of^an  ^^^"^^  United  States  may  make  such  provisions  for  the  care 
r  i  t  o  r  y  oon-  and  custody  of  such  persons  as  may  be  convicted   of 
any  other'te"  Crime  Under  the  laws  of  such  territory  as  they  shall  deem 
ritory  or  state,  proper ;  and  for  that  purpose  may  authorize  and  contract 
for  the  care  and  custody  of  such  convicts  in  any  other  ter- 
ritory or  state,  and  provide  that  such  person  or  persons 
may  be  sentenced  to  confinement  accordingly  in   such 
other  territory  or  state ;  and  all  existing  legislative  enact- 
ments of  any  of  the  territories  for  that  purpose  are  hereby 
legalized :  Provided,  that  the  expense  of  keeping   such 
prisoners  shall  be  borne  by  the  respective  territories,  and 
no  part  thereof  shall  be  borne  by  the  United  States. 


[Public — No.  6.] 

AN  AOr  amending  section  1852  of  the  Bevlaed  Statutes  of  the  United  States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled^ 
that  section  1852  be,  and  the  same  hereby  is,  so  amended 
as  to  read  as  follows : 

eMrions'of^eg-     Sec.  1 852.     The  sessions  of  the  legislative  assemblies 
jsiative  asseai- Qf  the  several  territories  of  the  United  States  shall  be  lim- 

bliesofthesev- .  1         .    1  • 

cral  territories  itcd  tO  SlXtV  daVS    duration, 
limited  to  sixty  ^         ^ 

Approved  December  23,  1880. 

Forty-Skventh  Congress.     Session   I.     Chap.  389. 

Extract.     *****     And  hereafter  no  expense 

Expen»es  for  for  printing   exceeding   three   thousand   .seven  hundred 

wvenutorrito-and  fifty  dollars,  including  printing  laws,  journals,  bills, 

Sj50* ft>r*«ich  and   necessary   printing   of  the  same   nature,    shall    be 

session.  incurred  for  any  session  of  the  legislature  of  any  of  the 

territories. 

Approved  August  5,  1882. 
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.      [PuBLIC-7-No.  1 01.] 

A  N  ACT  rcmlatiiv  appeals  from  the  sapreme  court  of  the  DUlrIci  of  Colom- 
bia and  the  supreme  oourta  of  the  eeyeral  tenitoriee. 

Be  it  enacted  by  the  Senate  and  House  of  Representa-  Li„j|i„g  ji^ 
trves  of  the  United  States  of  America  in  Congress  asseni-B  mourn  of 
bled,  that  no  appeal  or  writ  of  error  shall  hereafter  be  ip^^^  b«> 
allowed  from  any  judgment  or  decree  in  any  suit  at  lawj^^"^ 
or  in  equi^  in  the  supreme  court  of  the  District  of  Col- J^^^  «^ 
umbia,  or  in  the  supreme  court  of  any  of  the  territoriesthe  suprc^ie 
of  the  United  States,  unless  the  matter  in  dispute,  exclu-  i^itedUatee.* 
sive  of  costs,  shall  exceed  the  sum  of  five  diousand  dol- 
lars. 


Sec.  2.  That  the  preceding  section  shall  not  apply  to 
any  cas-e  wherein  is  involved  the  validit>'  of  any  patent 
or  copy-right,  or  in  which  is  drawn  in  question  the  va- 
lidity of  a  treaty  or  statute  of  or  an  authority  exercised 
under  the  United  States ;  but  in  all  such  cases  an  appeal 
or  writ  of  error  may  be  brought  without  regard  to  the 
sum  or  value  in  dispute. 

Approved  March  3,  1885. 


Excepllons. 
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Enacted  by  the  Fourteenth  Legislative  Assembly. 


ACKNOWLEDOMBNTB-JUItATS. 
AN  ACT  oonoeming  official  dutiea. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territaty  of 
Montana  : 

Sec.  I.     If  any  officer  or  officers  within  the  limits  of 

the  territory  of  Montana  shall  sign  any  jurat,  purporting 

to  be  a  certificate  that  any  other  person  has  taken  or 

whom^Viah  subscribed  before  him  on  oath,  without  actually  admin- 

£d25SSe*?cd  istering  to  such  person  such  oath,  or  shall  sign  any  such 

muat  be  pei^ jurat  or  certificate  in  blank,  or  shall  sign  any  acknowl- 

sonuly     ores'  '  o  ^ 

ent.  edgment  of  an  instrument  or  conveyance,  purporting  to 

state  that  some  other  person  has  acknowledged  the 
same,  as  therein  described,  when  in  fact  such  person  has 

siffninR  jurato  not  made  such  acknowledgment,  or  shall  sign  such  ac- 

in    DlanK   pro-,  ,,  ^.iiii^  ^  /vi 

wbited.  knowledgment  m  blank,  the  person  or  persons  so  offend- 

ing shall  be  deemed  guilty  of  a  misdemeanor;  and,  being 
thereof  convicted,  shall  be  subject  to  a  punishment  of 
o     i*«    #    not  less  than  one  hundred  dollars  fine,  and  be  imprisoned 

fenaity     for .,  ••i«i  /  i 

so  doing.  m  the  county  jail  not  less  than  ten  days,  nor  more  than 
one  hundred  days,  and  shall  be  liable,  personally,  and 
upon  his  official  bond,  to  its  amount  hereafter  given  to 
any  person  or  persons  who  shall  suffer  thereby  in  such 
damage  as  such  person  or  persons  shall  suffer. 
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Sec.  2.     This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  March  12,  1885. 


ANIMAIJ3— CONTAGIOUS  DISEASES. 

AN  ACT  to  Huppress  and  prevent  the  dissemination  of  contafirious  and  infeo- 
tiouB  diseases  among  domestic  animals  and  Texas  cattle. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

Sec  I .     That  the  governor  of  the  territory  is  hereby 
authorized  to  nominate,  and  by  and  with  the  advice  and    Goyemor  to 

consent  of  the  council,  appoint  a  competent  veterinary  Jg^jur  *»«*r^ 
surgeon,  who  shall  be  known  as  the. "Territorial  Veteri-««>n- 
nary  Surgeon ;"  and,  on  entering  on  his  duties,  shall  take 
an  oath  to  well  and  truly  perform  his  duties,  as  provided 
by  law. 

Sec.  2.     The  duties  of  said  territorial  veterinary  sur- 
geon shall  be  as  follows : 

First  To  investigate  any  and  all  cases  of  contagious 
or  infectious  diseases  among  cattle,  horses,  mules,  and 
asses,  in  this  territory,  of  which  he  may  have  a  knowl-  Dutiesof  vet- 
edge,  or  which  may  be  brought  to  his  notice  by  any  res-geo"'^ 
ident  in  the  locality  where  such  disease  exists ;  and  it 
shall  be  his  duty,  in  the  absence  of  specific  information, 
to  make  visits  of  inspection  to  any  locality  where  he 
may  have  reason  to  suspect  that  there  is  contagious  or 
infectious  diseases. 

Second.     To  inspect,  under  the  regulations  of  this  act, 
all  cattle,  horses,  mules,  and  asses,  which  may  be  brought 
into   this   territory,  in   any   manner  whatever,  from   or 
through  such  state,  territory,  or  foreign  country,  as  the  oTOew^of '<»tl 
governor  shall  declare  by  proclamation  upon  the  recom-  JJSs^ons  "quS^ 
mendation  of  the  board  of  stock  commissioners,  or  other-  antined. 
wise  be  held  in  quarantine  for  purposes  of  inspection  for 
contagious  or  infectious  diseases.     And  after  the  making 
of  such  proclamation  it  shall  be  the  duty  of  the  owner 
or  person  in  cjiarge  of  any  cattle,  horses,  mules,  or  asses, 
arriving  in  this  territory,  from  or  through  any  state,  ter- 
ritory, or  foreign  country,  against  which  quarantine  has 
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been  declared,  to  notify  the  territorial  veterinary  surgeon 

without  delay,  and  not  to  allow  such  animals,  or  any  of 

them,  to  leave  the  place  of  arrival  until  they  shall  have 

been  examined  by  the  said  surgeon,  and  his  certificate 

obtained  that  all  are  free  from  disease ;  and  no  animal 

No!:un8ound  pronounced  unsound  from  disease  by  the  territorial  vet- 
animus  to  be*^  .  1     1,  1  •  ,        ^  ,f  1 

turned  loose,  crmary  surgeon  shall  be  turned  loose,  or  allowed  to  run 
at  large,  or  removed  or  permitted  to  escape,  but  shall  be 
held  subject  to  the  order  of  the  territorial  veterinary  sur- 
geon. Any  person  failing  to  comply  with  this  provision 
shall  be  deemed  guilty  of  a  misdemeanor ;  and,  upon 
conviction,  shall  be  fined  not  less  than  fifty  nor  more 
than  five  hundred  dollars  for  each  offense,  and  shall  be 
liable  for  any  damage  and  loss  that  may  be  sustained  by 
Certain  Btook  any  pcrson  or  persons  by  reason  of  the  failure  of  such 

iuH^tion.  ^  owner  or  agent  to  comply  with  the  provisions  of  this 
section :  Provided^  that  the  owner  of  horses,  mules,  or 
asses,  ridden  under  the  saddle  or  driven  in  harness  into 
this  territory,  or  thie  owner  of  oxen  driven  into  this  ter- 
ritory under  the  yoke,  and  any  person  coming  into  this 
territory  with  his  own  team  or  teams,  shall  not  be  re- 
quired to  notify  the  territorial  veterinary  surgeon,  or 
await  the  inspection  of  such  work-oxen,  team,  or  teams, 
but  he  shall  be  liable  for  all  loss  or  damage  to  any  per- 
son or  persons  from  or  by  reason  of  any  contagious  or 
infectious  disease  brought  into  the  territory  by  his  ani- 
mals; and  no  cattle,  horses,  mules,  or  asses  shall  be  held 
in  quarantine  in  this  territory  for  a  longer  period  than 
ninety  (90)  days,  unless  contagious  or  infectious  disease 
shall  be  found  to  exist  among  them. 

•  Sec.  3.  In  all  cases  of  contagious  or  infectious  dis- 
ease among  domestic  animals  or  Texas  cattle  in  this 
territory,  the  territorial  veterinary  surgeon  shall  have 
ruthority  to  order  the  quarantine  of  the  infected  prem- 
ises, and  in  case  such  disease  shall  become  epidemic  in 
Veterinary  any  locality  in  this  territory,  the  territorial  veterinary 
thS?F^edTo  surgeon  shall  immediately  notify  the  governor  of  the  ter- 

^ttfe*  hf  *thiS '*^^°''y»  ^'^^  ^^  thereupon  issue  his  proclamition  for- 
tcrritory.  bidding  any  animal  of  the  kind  among  which  said  epi- 
demic exists  to  be  transferred  from  said  locality  without 
a  certificate  from  the  territorial  veterinary  surgeon  show- 
ing such  animal  to  be  healthy.  Theexpensesof  holding, 
feeding,  and  taking  care  of  all  animals  quarantined  under 
the  pi  ovisions  of  this  act,  shall  be  paid  by  the  owner, 
agent,  or  person  in  charge  of  said  stock. 
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Sec-  4-     In  case  of  any  epidemic  disease  where  prem- 
ises have  been  previously  quarantined  by  the  territorial 
veterinary  surgeon  as  before  provided,  he  is  further  author- 
ized and  empowered,  when  in  his  judgment  necessary,  to 
order  the  slaughter  of  any  or  all  diseased  animals  upon 
said  premises,  and  of  all  animals  that  have  been  exposed 
to   contagion  or  infection,  under  the  following  restric- 
tions :  Said  order  shall  -be  a  written  one,  and  shall  be 
made  in  duplicate,  and  there  shall  be  a  distinct  order  and 
duplicate  for  each  owner  of  the  animals  condemned,  the  ^^^fj  </ l2t- 
orig^nal  of  each  order  to  be  filed  by  the  territorial  veter-  mai«. 
inary  surgeon  with  the  secretary  of  the  territory,  and  the 
duplicate  given  to  said   owner.     And,  further,  before 
slaughtering  any  animal   or  animals   that   have   been 
exposed  only,  and   do   not  show   disease,  the  territo- 
rial   veterinary  surgeon  shall  call  in  consultation  with 
him   two  respectable  practicing  veterinarians  or  physi- 
cians, residents  of  the  territory,  or,  if  this  is  impossible, 
then  two  reputable  and  well-known  stock  owners,  resi- 
dents of  the  territory,  and  shall  have  written  indorse- 
ments upon  his  order  of  at  least  one  of  said  consulting 
physicians  or  stock  owners,  stating  that  said  action  is 
necessary,   before    such    animal    or   animals    shall   be 
slaughtered. 

Sec.  S-  Whenever,  as  lierein  provided,  the  territorial 
veterinary  surgeon  shal'  order  the  slaughter  of  one  or 
more  animals,  he  shall,  at  the  time  of  making  such  order, 
notify  in-  writing  the  nearest  justice  of  the  peace,  who 
shall  thereupon  summon  three  disinterested  citizens,  who 
shall  be  stock  owners  of  the  neighborhood,  to  act  as  th^  ^*^2nm 
appraisers  of  tlie  value  of  such  animals.  Said  a{)praisers,  ^^rSSt^ 
l^fore  entering  upon  the  discharge  of  their  duties,  shall  «*"»'»  kiJ*«** 
6e  sworn  to  make  a  true  and  faithful  appraisement,  with- 
out prejudice  or  favor.  They  sliall,  after  making  their 
appraisement,  return  certified  copies  of  their  valuation,  a 
separate  one  being  made  for  each  owner,  together  with 
an  accurate  description  of  each  animal  slaughtered  (giv- 
ing all  brands,  ear  marks,  wattles,  age,  sex,  and  class,  as 
to  whether  American,  half-breed,  or  Texas),  to  the  justice 
of  the  peace  by  whom  they  were  summoned,  who  shall, 
after  entering  tlie  same  upon  his  record  and  making  an 
indorsement  upon  each  shoM-ing  it  to  have  been  properly 
recorded,  return  it,  together  with  the  duplicate  order  of 
the  territorial  veterinary  surgeon,  to  the  person  or  per- 
sons owning  the  animals  slaughtered;  and  it  shall  be  the 
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duty  of  the  territorial  veterinary  surgeon  to  superintend 
the  slaughter  of  such  animals  as  may  be  condemned,  and 
also  the  destruction  of  the  carcass,  which  latter  shall  be 
by  burning  to  ashes,  and  shall  include  every  part  of  the 
animal  and  hide,  and  also  excrement  as  far  as  possible. 
He  shall  cause  the  said  slaughter  and  burning  to  be  done 
as  cheaply  as  practicable. 

Sec.  6.    The  territorial  veterinary  surgeon  shall  make 

Veterinary  a  report  at  the  end  of  every  year  to  the  governor  of  all 

reTOrt "  annu-  matters  Connected  with  his  work,  and  the  governor  shall 

jii^^ot^Kg^^  transmit  to  the  several  boards  of  county  commissioners 

end    of   each  3uch  parts  of  Said  rcport  as  mav  be  of  general  interest 

^*"*  to  the  breeders  of  live  stock.     The  governor  shall  also 

give  information  in  writing,  as  soon  as  he  obtains  it,  to 

the  various  boards  of  county  commissioners  of  each  cause 

of  suspicion  or  fresh  eruption  ot  disease^ in  each  locality, 

its  cause,  and  the  measures  adopted  to  check  it. 

Sec.  7.     Whenever  the  governor  of  the  territory  shall 
have  good  reason  to  believe  that  any  disease  covered  by 
this  act  has  become  epidemic  in  certain  localities  in  an- 
other state  or  territory,  or  that  conditions  exist  which 
render  domestic  animals  and  Texas  cattle  liable  to  con- 
(Governor may  vey  disease,  he  shall  thereupon,  by  proclamation,  sched- 
t!!tioi^*of°a^  ule  such  localities,  and    prohibit  the  importation  from 
i^-Sd'diSriSi  *^^"^  of  any  live  stock  of  the  kind  diseased  into  thister- 
iinS  texTitori^  ^^^^"^^  except  under  such  restrictions  as  he,  after  con- 
'sultation  with   the  territorial   veterinary  surgeon,  may 
deem  proper.    Any  corporation  or  any  person  or  per- 
sons who,  after  the  publication  of  such  proclamation, 
shall  knowingly  receive  in  charge  any  such  animal  or 
animals  from  any  one  of  said  prohibited  districts,  and 
Penalty   for  transport  or  convey  the  same  within  the  limits  of  thi^ 
qulw5tine."*^^''"t^ry>  shall  be  deemed  guilty  of  a  misdemeanor;  and, 
upon  conviction,  be  fined  not  less  than  one  thousand 
dollars  and  not  more  than  ten  thousand  dollars  for  each 
and  every  oifense,  and  shall  further  become  liable  for  any 
and  all  damages  and  loss  that  may  be  sustained  by  any 
person  or  persons  by  reason  of  the  importation  or  trans- 
portation of  such  prohibited  animals. 

Sec.  8.  It  shall  be  the  duty  of  any  person  or  persons 
who  shall  have  or  suspect  that  there  is  upon  his  or  their 
premises,  or  upon  the  public  domain,  any  case  of  conta- 
gious or  infectious  disease  among  horses,  mules,  cattle, 
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willfully  or  maliciously    obstruct    or   resist  the    said  S^J^SfbiiJS 
territorial  veterinary  surgeon  in  the  discharge  of  his  duty  ^^ 


or  asses,  to  immediately  report  the  same  to  the  territorial 
veterinary  surgeon,  and  a  &ilure  so  to  do,  or  any  at- 
tempt to  conceal  the  existence  of  such  diseases,  or  to   The  ownen 

of  anin  * 
peoted 
atseaaed  to  re- 

as  hereinbefore  set  forth,  shall  be  deemed  a  misdemeanor, 
and  any  person  or  persons  who  shall  be  convicted  of  any 
one  of  the  above  acts  or  omissions  shall  be  fined  not  less 
than  fifty  dollars,  nor  more  than  five  hundred  dollars,  for 
each  and  every  such  offense,  and  shall  forfeit  all  claims 
to  indemnity  for  loss  from  the  territory ;  and,  upon  con- 
viction a  second  time,  shall,  in  addition  to  the  above- 
named  fine,  be  imprisoned  in  the  county  jail  for  a  term 
not  less  than  thirty  days  nor  more  than  six  months. 

• 

Sec.  9.     The  following  regulations  shall  be  observed 

in  all  cases  of  disease  covered  by  this  act : 

First.     It  shall  be  unlawfuj  to  sell,  give  away,  or  in 
any  manner  part  with,  any  animal  affected  with,  or  sus- 
pected of  being  affected  with,  contagious  or  infectious  fr?S?**UuiJi» 
disease;  and  in  case  of  any  animal  that  may  be  known ^JjJJ*^  ^^^ 
to  have  been  affected  with  or  exposed  to  any  such  dis-sw^ijci^ofbe- 
ease,  within  one  year  prior  to  such  disposal,  due  notice  "* 
of  the  fact  .shall  be  given  in  writing  to  the  party  receiv- 
ing the  animal. 

Second.     It  shall  be  unlawful  to  kill  for  butcher  pur- 
poses any  such  animal,  to  sell,  give  away,  or  use  any 
part  of  it,  or  its  milk,  or  to  remove  any  part  of  the  skin,    prohibited 
A  failure  to  observe  these  provisions  shall  be  deemed  ^^^^^^^^j 
misdemeanor;  and,  on  conviction,  shall  be  punished  bymais   for  tfa* 
a  fine  not  less  that  one  hundred  dollars,  nor  exceeding ''"'**^****'"^*' 
five  hundred  dollars.     It  shall  be  the  duty  of  the  Oivner 
or  person  having  in  charge  any  animal  affected  with,  or 
suspected  of  being  affected  with,  any  contagious  or  infec- 
tious disease,  to  immediately  confine  the  same  in  a  safe 
place,  isolated  from  other  animals,  and  with  all  necessary 
restrictions  to  prevent  dissemination  of  the  disease,  until 
the  arrival  of  the  territorial  veterinary  surgeon.    The 
above  regulations  shall  apply  as  well  to  animals  in  tran- 
sit through  the  territory  as  to  those  resident  therein ;  and 
the  territorial  veterinary  surgeon,  or  his  duly  authorized 
agent,  shall  have  full  authority  to  examine,  whether  in 
car  or  yards  or  pastures  or  stables  or  upon  the  public 
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domain,  all  animals  passing  through  the  territory  or  any 
part  of  it,  and,  on  detection  or  suspicion  of  disease,  to 
take  possession  of  and  treat  and  dispose  of  said  animals 
in  the  said  manner  as  is  prescribed  for  animals  resident 
in  the  territory. 

Sec.  10.    All  claims  against  the  territory  arising  from 
the  slaughter  of  animals  under  the  provisions  of  this  act, 
shall,  together  with  the  order  of  the  territorial  veterinary 
ciAima    for  surgeon,  and  the  valuation  of  the  appraisers,   in  each 
iSto  kjuedto case  be  submitted  to  the  territorial  auditor,  who  shall 
to   teriS«Sd^^*"^^^^  them  without  unnecessary  delay,  and  for  each 
auditor  for  ad-  one  that  he  finds  to  be  equitable  and  entitled  to  indem- 
jiutment.        ^j^^  under  this  act,  shall  issue  his  warrant  on  the  stock 
indemnity  fund  in  the  hands  of  the  territorial  treasurer 
for  the  sum  named  in  the  appraisers'  report  to  the  per- 
son so  entitled   thereto.     In  auditing  any  claim  under 
this  act  it  shall  be  the  duty  of  the  auditor  to  satisfy  him- 
self that  it  does  not  come  under  any  class  for  which  in- 
demnity is  refused  by  this  act.  and  he  shall  require  the 
affidavit  of  the  claimant  to  this  feet ;  or  if  the  claimant 
be  not  cognizant  thereof,  then  of  some  reputable  person 
who  is  cognizant  thereof;  and  also  the  certificate  of  the 
territorial  veterinary  surgeon,  whose  duty  it  shall  be  to 
inform  himself  fully  of  the  facts,  that  in  his  opinion  tlie 
claim  is  legal  and  just,  and  the  auditor  may  at  his  dis- 
cretion require  further  proof. 

The  indemnity  to  be  granted  shall  be  two-thirds  of  the 
ordinary  value  of  the  animal  as  determined  by  the  ap- 
T  w  o-t  birds  praisers,  without  reference  to  its  diminished  value  be- 
TmaiB  kified  to  cause  of  being  diseased.     It  shall  be  paid  to  the  owner 
territory''^  *^***  upoH  his  application  and  the  presentation  of  the  proofs 
prescribed  herein ;  and  it  shall  be  the  duty  of  said  owner 
to  make  such  application  within  six  months  after  the 
slaughter  of  the  animal  for  which  payment  is  claimed, 
failing  which,  such  claim  shall  be  barred  by  limitation. 
These  payments  shall  be  made  by  the  territorial  treas- 
urer as  before  provided,  and  from  the  fund  provided  by 
this  act. 

The  right  to  indemnity  under  this  act  is  limited  to  an- 

wgiit  to  in- inials  destroyed  by  reason  of  the  existence  or  suspected 

it«ci.  existence  of  some  epizootic  disease,  generally  fatal  and 

incurable,  such  as  rinderpest,  hoof  and  mouth  disease, 
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pleuro-pneumonia,  anthrax,  or  Texas  fever,  among  bo- 
vines,  and  glanders  among  horses.  For  the  ordinary 
contagious  diseases  not  in  their  nature  fatal,  such  as  ep- 
izootic influenzas  i«  horses,  no  indemnity  shall  be  paid. 

The  right  to  indemnity  shall  not  exist,  and  payment 
of  such  shall  not  be  made,  in  the  following  cases : 

First.     For  animals  belonging  to  the  United  States. 

^     ^  Certain    ani- 

mals not  to  be 

Second.     For  animals  that  are  brought  irito  the  terri-  *** 
tory  contrary  to  the  provisions  of  this  act 

Third.  For  animals  that  are  found  to  be  diseased,  or 
that  are  destroyed  because  they  have  been  exposed  to 
disease,  before  or  at  the  time  of  their  arrival  in  the  ter- 
ritory. 

Fourth.  When  an  animal  was  previously  affected  by 
any  other  disease  which,  from  its  nature  and  develop- 
ment, was  incurable  and  necessarily  fatal. 

Fifth.  When  the  owner  or  person  in  charge  shall 
have  knowingly  or  negligently  omitted  to  comply  with 
the  provisions  of  sections  eight  and  nine  of  this  act. 

Sixth.  When  the  owner  or  claimant  at  the  time  of 
coming  into  possession  of  the  animal  knew  it  to  be  dis- 
eased, or  received  the  notice  specified  in  the  first  clause 
of  section  nine  of  this  act. 

Seventh.  When  the  animal  or  animals  have  been 
brought  into  the  territory  within  sixty  days  immediately 
preceding  the  outbreak  of  disease  among  or  upon  them. 

Sec.    II.      The    territorial   veterinary  .surgeon  shall 
receive  for  his  services  the  sum  of  three  thousand  dollars 
per  annum,  together  with  his  actual  necessary  traveling  <Jf*"?JSSnt^ 
expenses  when  in  performance  of  his  duty.     These  pay-**"*®®"* 
ments  shall  be  made  from  the  funds  in  the  territorial 
treasury,  upon  vouchers  signed  and  sworn  to  by  him, 
and  submitted  to  the  territorial  auditor,  who  shall  draw,^^^^^** 
warrants  upon  the  territorial  treasurer,  for  the  amounts 
if  found  correct ;  separate  vouchers  being  made  for  salary 
and  expenses.    No  person  shall  be  competent  under  this 
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act  to  receive  the  appointment  of  territorial  veterinary 
surgeon  who  is  not  at  the  date  of  his  appointment  a  grad- 
uate in  good  standing  of  a  recognized  college  of  veterin- 
ary surgeons,  either  in  the  United  States,  Canada,  or 

aoS*no\"  eSS"  ^"''^P^-     ^^  ^^*^^'  hold  his  officc  for  two  years;  he  may 
bietotheoii&ebe  rcmovcd   for  <cause  by  the  governor,  who  shall  also 
surgeon.    *^  havc  powcr  to  fill  the  vacancy  as  hereinbefore  provided. 
The  appraisers  herein  provided  for  shall  each  receive 
three  dollars  for  each  day  or  part  of  a  day  they  may  be 
actually   employed   as  such,  which  shall  be  paid  from 
the  territorial  treasury,  out  of  the  stock  indemnity  fund 
hereinafter  provided,  upon  vouchers  which  bear  the  certifi- 
cate of  the  justice  who  summoned  them.     The  justice 
shall  receive  his  ordinary  fee  for  issuing  a  summons,  to 
be  paid  out  of  the  county  fund.     The  members  of  the 
o^pe^^^^nflboard  of  health,  veterinarians,  physicians,  or  stock  own- 
wStetion   ^""^'*'*'>  called  in  consultation  by  the  territorial  veterinary 
surgeon,  shall  each  receive  three  dollars  for  each  day 
or  part  of  a  day  they  may  be  actually  so  employed,  and 
ten(io)  cents  per  mile  mileage  for  distances  actually  trav- 
eled, which  sums  shall  be  paid  from  the  territorial  treasur}' 
out  of  the  stock  indemnity  fund  hereinafter  provided  for, 
':  pon  vouchers  certified  to  by  the  territorial  veterinary 
surgeon,  and  other  incidental  expenses  connected  with  his 
work,  and  made  his  duty  by  this  act,  such  as  causing  ani- 
mals to  be  slaughtered,  and  their  carcasses  to  be  burned, 
and  disinfecting  infected  premises,  shall  be  paid  from  the 
territorial  treasury,  out  of  the  stock  indemnit)'  fund  herein- 
Bond  to  be*^^^*"  provided  -for,  upon  vouchers  certified  to  by  him. 
given  by  veier-  Before  entering  upon  the  discharge  of  his  duties  he  shall 
aiy  surgeon.  ^.^^  good  and  sufficient  surety  in  the  sum  of  five  thous- 
and dollars  for  the  proper  management  of  the  same.     No 
constructive  mileage  shall  be  paid  under  this  act,  nor 
shall   the    territorial    veterinary    surgeon    receive   any 
mileage. 

Sec.  12.     The  liability  of  the  territory  for  indemnity 

'  for  animals  destroyed,  and  for  fees,  costs,  and  expenses 

incurred,  under  the  provisions  of  this  act,  in  any  year,  is* 

limited  by,  and  shall  in  no  case  exceed,   the   amount 

territon'^'^iin- ^^P^^^^^'y  designated  for  that  purpose  and  for  that  period, 
ited.  by  the  terms  of  this  act;    nor  shall  the  veterinary  sur- 

geon or  any  one  else  incur  any  liability  on  [the]  part  of 
the  territory,  under  the  provisions  of  this  act,  in  excess 
of  the  surplus  in  the  stock  indemnity  fund  hereinafter 
provided ;    nor  shall  any  act  be  performed  or  property 
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taken,  under  the  provisions  of  this  act,  that  will  become 
a  charge  against  the  territory  of  Montana  further  than  to 
the  extent  provided  by  said  stock  indemnity  fund. 

Sec.  J3.  Hereafter  it  shall  be  the  duty  each  year  of 
the  county  commissioners  of  all  the  counties  of  the  terri- 
tory, at  the  time  of  making  the  annual  assessment,  to 
levy  a  special  tax  not  exceeding  one-half  (^)  of  one  (ijmuSSiew^'to 
mill  on  the  dollar  upon  the  assessed  value  of  all  cattle,  ISS^  ^gtoJk  in- 
horses,  mules,  and  asses  in  the  territory,  to  be  known  as***™'^**^'^"^" 
the  "stock  indemnity  fund ;"  said  tax  shall  be  levied  and 
collected  by  the  several  counties,  and  paid  to  the  territo- 
rial treasurer  in  the  manner  provided  by  law  for  the  levy- 
ing, collection,  and  payment  of  other  territorial  taxes ; 
said  fund  shall  constitute  the  indemnity  fund  specified  by 
this  act  to  be  used  in  paying  for  animals  destroyed,  and 
for  fees,  costs,  and  expenses  provided  under  the  provi- 
sions therefor.  It  shall  be  used  exclusively  for  that  pur- 
pose, and  shall  be  paid  out  by  the  territorial  treasurer 
as  herein  provided  for. 

Sec.  14.     The  territorial  veterinary  surgeon  shall  select 
the  place  or  places  where  stock  shall  be  quarantined. 

Pines     c  o  1- 

Sec  15.  All  fihes  collected  under  the  provisions  of^^j^^  ^^ 
this  act  shall  be  paid  into  the  general  fund  of  the  county  oounty  treaa- 
in  which  such  case  is  prosecuted.  ^*^' 

Sec  16.     It  shall  be  the  duty  of  the  county  commis- 
sioners of  all  the  counties  in  the  territory,  at  their  next 
regular  meeting  after  the  passage  of  this  act,  to  levy  the      ^  Vin*\'^ 
special  tax  for  die  year  eighteen  hundred  and  eighty-five  ue^of>(ockex- 
(i88s)of  one-half  mill,  as  hereinbefore  provided,  which  JS^^ '^'^^  "^ 
shall  be  collected  and  paid  into  the  territorial  treasury  in 
the  same  manner  as  other  territorial   taxes:  Prainded, 
where  any  person  owns  not  exceeding  five  hundred  dol- 
lars in  value  of  horses,  cattle,  or  mules,  the  same  shall 
be  exempt  from  taxation  under  the  provisions  of  this  act. 

Sec  17.     Section  13  of  the  fifth  division  of  the  revised    Bepeaiing 
statutes  of  Montana,  and  all  other  acts  and  parts  of  acts,  ®^**^- 
in  conflict  with  the  provisions  of  this  act,  be  and  the 
same  are  hereby  mpealed. 

Sec  18.    The  territorial  veterinary  surgeon  shall  have 
the  power  to  appoint  from  time  to  time,  deputies,  not 
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Yeterinary 


exceeding  two  in  number,  at  any  time  he  cannot  person- 
YeteriiM    ^'^^  attend  to  all  the  duties  required  by  his  office,  at  a 
Bunceon    may  Salary  not  to  exceed  five  dollars  per  day  for  each  day 
appoint  d^P"- actually  employed,  to  be  paid  out  of  said  stock  indemnity 
fund,  and  shall  designate  the  county  or  counties   for 
Com     aation  ^^^^^  ^^^^  deputy  is  to  act.     All  acts  performed  by  such 
ofdepuUes.    ^  deputies  shall  have  the  same  effect  as  if  done  by  the  ter- 
ritorial veterinary  surgeon. 

Sec.  19.     This  act  to  take  effect  and  be  in  force  from 
efffSr  *^*"'''and  after  its  passage. 

Approved  March  10,  1885. 


ARREST  AND  EXAMINATION. 

AN  ACT  to  amend  seotion  77,  of  chapter  6,  of  the  **CriminaI  Praeiloe  Act,"  of 

the  revised  statutes  of  Montana. 

Be  it  enacted  by  the  Legislative  Assefnbly  of  the  Territory 
of  Montana*, 

Sec.  I.  That  section  jj  of  chapter  6  of  the  "Criminal 
Practice  Act"  of  this  territory  be  amended  to  read  as 
follows : 

Sec.  tj.    When  a  complaint  is  made  before  any  mag- 
Magistrate  to  istrate,  charging  any  person  with  the  commission  of  a 
f^^making  public  offense,  it  shall  be  the  duty  of  such  magistrate  to 
df*™oaJh**  ^-examine  the  complainant  under  oath  touching  his  knowl- 
edge of  the  commission  o!  such  offense.     If  from  such 
evidence,  and  other  facts  which  may  lawfully  come  to 
the  knowledge  of  such  magistrate,  it  shall  appear  to  him 
If  he  believes  that  probablc  cause  exists  to  support  the  belief  that  the 
s^deiu^^fcfe  alleged  offense  has  been  committed  within  his  jurisdic- 
warratiSr ar* ^*^'^»  and  that  the  accused  party  has  committed  said 
rest  of  offend-  offense,  such  magistrate  shall  immediately  issue  his  war- 
rant to  any  peace  officer  having  authority  to  make  arrests 
in  his  coun^,  commanding  him  to  forthwith  arrest  such 
Offender  may  ^^^"^^^  at  any  place  in  the  territory,  and   bring  him 
f* ^'Sy**'*^" ^^^^^^  s^^^  magistrate;  or,  in  case  he  shall  be  unable  to 
tn^,  or°8omeact,  before  some  other  magistrate  within  the  count>',  to 
ot^r    ma«is.  ^^  j^^j^  ^j^j^  according  to  law. 
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Sec.  2,  '  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

V 

Approved  February  6,  1885. 


ASSESSMENT  LIFK  l\s»  •   ^\(K  TOMPANIKS. 
AN  ACT  r«KulatinD:a*«Hi*<*iiiioiit  ntv  in^turaiioe  c«>m|Minles. 

Be  it  enacted  by  the  Legislative  Assembly  of  t/ie  Tenitory 
of  Montana: 

V.I.     That  corporations,  associ;il\  is,  or  socle  ti  s 
k>i  the  purpose  of  furnishing  life  indcmrniy  or  pecuniary 
benefits  to  the  widows,  orphans,  heirs,  or   relatives,  by  ncss^Veom. 
consanguinity  or  affinity,  devisees  or  legatees  of  d<       scd  SlSflJS.  '^  * '  ^ 
members,  or  accident  or  permanent  disability  inde»«       \  to 
members  thereof,  and  where  thi^  funds  for  the  payment  of 
such  benefits  shall  be  securtd  in  \>  h(ilr  or  in  part  by  assess- 
ment upon  the  surviving  members,  may  be  organized  or 
do  business  in  the  territory  of  Montana,  subject  to.  the 
conditions  hereinafter  provided,  when  such-  corporation, 
association,  or  society,  shall  show  by  a  sworn  statement, 
a  guarantee  fund  of  hot  less  than  $20,000  for  the  benefit 
suid  securlt  \  of  the  policy  holders,  or  those  holding  certifi- 
cates of  1  !<.  ninity. 

Sec  2.     Any  five  or  more   persons,  citizens  of  the 
United  States,  a  majority  of  whom  shall  be  bona  fide  citi-    ^       ^^  ^^ 
zensand  voters  of  this  territory,  may  associate  themselves  the  "corporS- 
together  as  a  body  corporate,  for  vvhich  purpose  theydtT/  "-"^mi.^ 
shall   make,  sign,  and  acknowledge,  uciore  any  officer '*'"'*'' 
authorized  to  take  acknowledgments  of  deeds  in  this  ter- 
ritory, a  certificate  of  association,  in  which  shall  be  stated 
the  name  or  title  by  which  such  corporation,  association, 
or  society,  shall  be  known  in  law ;  the  location  of  its 
principal  business  office,  which  office  must  be  located  in  this 
territory;  the  name  and  residence  of  the  incorporators; 
the  object  of  the  corporation,  with  its  plan  of  doing  busi- 
ness clearly  and  fully  defined;  the  number  of  its  direc-    Limit* a«e of 

^  •%"  c     y  applicantfl    for 

tors,  trusters.   (1    ?nanagers,  and   the   names   of  those  membership, 
selected  to   .         until  its  first  uinual  meeting ;  the  limits 
as  to  age  of  applicants  for  nu  inbership,  which  must  be 
between  the  ages  of  sixtt «  n  and  sixty -five,  and  that  strict  ' 
medical   examinations  aic  required;  and  that  bona  fide 
applications  have  been  secured  for  at  least  ;Jsoo,ooo,  by 
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not  less  than  two  hundred  persons ;  and  two  [per]  cent 
on  such  insurance,  together  with  said  guarantee  fund  of 
f  20,000,  has  been  paid  into  the  treasury,  and  deposited 
in  trust  for  the  benefit  of  the  beneficiaries  of  such  corpor- 
ation, association,  or  society,  which  certificate  of  associa- 
tion shall  be  submitted  to  the  territorial  auditor,  who 
shall  carefully  examine  the  same,  and,  if  he  shall  find  that 
Juy  mustnot  the  objccts  and  purposes  are  fully  and  definitely  set  forth, 
£e  JSidVo^  ^"^  ^^^  clearly  within  the  provisions  of  this  act,  and  that 
gmnised.  the  name  or  title  is  not  the  same,  or  does  not  so  closely 
resemble  a  title  in  use  ^  to  have  a  tendency  to  mislead 
the  public,  shall  approve  the  same.  If  for  either  of  the 
aforesaid,  or  other  good  and  sufficient  reasons,  the  said 
auditor  shrrll  be  unwilling  to  approve  the  certificate  of 
association,  he  shall  immediately  inform  the  incorpora- 
tors of  the  fact,  stating  his  objections  fully  in  writing.  If 
the  certificate  is  sufficient  and  satisfactory,  the  said 
auditor  shall  indicate  his  approval  thereof  under  his  hand 
and  official  seal,  and  shall  ,  forthwith  file  the  same, 
together  \yith  the  certificate  of  association,  and  other 
papers  accompanying  it,  in  the  office  of  the  territorial 

auditor. 

«  *     ' 

Sec  3.    Upon  the  filing  of  the  papers  as  aforesaid  tlie 
Territorial  territorial  auditor  shall  issue  a  certificate  of  organization 
•odi^toiwueQf  ^jg  corporation,  association,  or  society,  making  as  a 
part  thereof  a  copy  of  all  papeis  filed  m  his  office  in  and 
about  the  organization  thereof,  and  duly  authenticated 
under  his  hand  and  seal  of  the  territory ;  and  the  same 
'    '    shall  be  recorded  in  a  book  kept  for  that  purpose  in  the 
•office  of  the  recorder  of  deeds  of  the  county  in  which 
the  principal  place  of  business  of  such  corporation,  asso- 
ciation, or  society  is  located. 

'   '     *  •-   '  •'      - 

Sec.  4.    A  corporation,  association,  or  society,  organ- 
ized under  the  provisions  of  this  act,  shall  be  a  body  cor- 
.  pbrate  and  politic,  by  the  name  stated  in  the  certificate  of 
.      oi^nization,  and  by  that  name  they  and  their  successors 
may  have  succession,  and  shall  be  persons  in  law  capable  of 
•     suing  and  being  sued;  and  may  have  power  to  make  and 
Bfajr  bold  and  enforce  contracts  in  relation  to  the  legitimate  business  of 
u?^enonia  their  corporation,  association,  or  society;  may  have  and 
property.        ^^^  ^  common  seal,  and  may  change  and  alter  the  same 
at  pleasure,  and  they  and  their  successors  in  their  corpo- 
rate name  shall  in  law  be  capable  of  taking,  purchasing, 
holding,  and  disposing  of  real  and  personal  estate  for  the 


?> 
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purpose  of  their  association  or  society;  may  make  by- 
laws, not  inconsistent  \vith  the  organic  act  and  laws  of 
this  territory,  or  the  constitution  and  laws  of  the  United 
States,  which  by-laws  shall  define  the  manner  and  form 
of  electing  directors,  trustees,  or  managers  and  officers  of 
the  corporation,  association,  or  society,  and  the  qualifica- 
tions and  duties  of  the  same,  with  terms  of  office,  not 
exceeding     three  years,  and  also  the  qualifications  and 

privileges  of  the  members  thereof, 

» 

^    Sec.  S-      The  affairs  of  all  corporations,  associations, 
or  societies,  organized  or  doing  business  under  the  pro- 
visions of  this  act,  shall  be  managed  by  not  less  than  five    dumber   of 
directors^  trustees,  or  managers,  a  majority  of  whom  shall  ^*'«<=*2?  *h^ 
be  residents  of  this  territory,  who  shall  be  elected  from  St^. 
and  by  the  members  at  such  time  and  place,  and  for  such 
period,  not  exceeding  three  years,  as  may  be  provided  for 
•  in  the  by-laws,  and  may  be  eligible  for  re-election  :  Pro- 
vicUd^  that,  as  near  as  practicable,  an  equal  number  shall  be 
elected  each  year.    Whenever  directors,  trustees,  or  man- 
agers shall  be  elected  a  certificate  under  the  seal  of  the 
corporation,   giving  the  name  and   residence  of  those    < 
elected,  and  the  teVm  of  their  office,  shall  be  recorded  in 
the,  office  of  the  recorder  of  deeds  where  the  certificate  of 
organization  is  recorded.    'Vacancies  in  the  board  of  di- 
rectors, trustees,  or  managers  shall  be  filled  in  the  man- 
ner provided  in  the  by-laws,  and  upon  filling  any  vacancy 
a  like  certificate  shall  be  recorded. 


Sec  6.    Assessment  notices  sent  to  members  by  any     Must   aute 
^  association  or  corporation  doing  business  under  the  pro-J^hih°aMe«- 

^  virions  of  this  act  shall  state  the  object  or  objects  for  »«>*  *■  n**^*- 

which  the  money  to  be  collected  is  intended;  and  np 
part  of  the  funds  collected  for  the  payment  of  death  ben- 
efits shall  be  applied  for  any  other  purpose. 


Sec.  7.    Any  agent,  physician,  or  other  person,  who 
shall  knowingly  secure,  or  cause  to  be  secured,  a  certifi- ft^SSJ^Snifr- 
cate  of  membership  on  any  person,  without  his  knowl-jjj^jjf^^'^l^ 
edge  or  consent,  or  by  means  of  misrepresentations,  false,  pn  cant  for 
fiauduIent,or  untrue  statements,  be  instrumental  in  secur-"*"        ^' 
ing  a  certificate  of  membership  on  any  aged  or  infirm 
y  person,  or  in  restoring  to  membership  any  person  not  in 

c-  an  insurable  condition,  shall  be  deemed  guilty-  of  a  misde- 

:;>  meanor,  and,  upon  conviction  thereof,  shall  be  fined  in  a 

IX'  sum  not  less  than  one  hundred  dollars  nor  more  than  one 


\  t 
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thousand  dollars^  or  be  imprisoned  in  the  county  Jail  not 
less  than  thirty  days  nor  more  than  one  year,  or  DOth,  in 
the  discretion  of  the  court ;  and  said  certificate  or  renewal 
so  secured  shall  be  absolutely  void. 

Sec.  8.   All  corporations,  associations,  or  societies,  trans- 
acting business  under  the  provisions  of  this  act,  may  provide 
•by  by-lawsfor  the  accumulation  of  a  surplus,  general  or 
guarantee  fund,  which  may  be  invested  only  in  the  corporate 
suroiiMfkinds,  name  of  the  association  or  society ,  in  the  United  States,  state, 
bowinTMied.  territorial,  or  .other  first-class  convertible  bonds  or  stocks,' 
upon  which  interest  has  not  been  in  default.    Such  funds, 
when  so  set  apart  and  so  invested,  shall,  with  the  increase 
thereof,  belong '  to    such    corporation,  association,  or 
society,  and  not  to  the  directors,  trustees,  managers,  or 
officers  thereof;  and  shall  be  used  only  for  mortuary 
benefits,  without  assessment,  or  applied  in.  payment  of 
future  assessments,  or  otherwise  used  for  the  promotion 
of  the  object  or  objects  for  which  said  funds  are  specially 
.   provided  and  set  apart,  and  such  use  shall  .not  be  deemed 
or  construed  to  mean    a  profit  received  by  members 
within  the  meaning  of  the  statutes  of  this  territory. 

Sec.  9.  All  corporations,  associations,  or  societies,  organ- 
ized under  the  provisions  of  this  act,  or  that  have  hereto- 
togenendjat^  fore  been  Organized  within  this  territory,  under  any  char- 
governinx  in-  ter,  compact,  or  agreement,  or  statute  of  this  territory, 
paniea.   .        for  the  purposc  of  furnishing  life,  accident,  or  permanent 
disability  indemnity  or  mortuary  benefit  on  the  assess- 
ment plan,  in  accordance  with  the  provisions  of  the  first 
section  of  this  act,  shall  not  be  deemed  insurance  compa- 
•     nies,  nor  subject  to  the  laws  of  this  territory   relating 
thereto,  but  shall  comply  with,  and  conform  to.  all  the 
requirements  and  provisions  of  this  act ;  and  shall  by 
be^ade  ann^  their  president  and  secretary,  or  like  officers,  make  to 
Ally.  the  territorial  auditor  annually,  on  or  before  the  first  day 

of  March,  in  each  and  every  year,  a  statement,  under 
oath,  for  the  year  ending  on  the  thirty-first  day  of  Decem- 
ber next  preceding,  upon  blanks  furnished  by  said  audi- 
tor, which  blanks  shall  be  such  as  will  show  its  financial 
condition,  assets,  liabilities,  total  amount  of  indemnity  in 
force,  number  of  members,  number  whose  member* 
ship  has  terminated  during  the  year,  and  cause  thereof, 
total  receipts  and  sources  thereof,  total  expenditures  and 
objects  thereof,  and  the;  average  amount  paid  on  each 
/ '  certificate,  and  shall  pay  into  the  treasury  of  the  territory, 


<• 
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upon   filing  said  certificate,  a  fi?e  of  twenty-five  dollars, 
and  the  said  auditor  shall  publish  said  statement  in  his 
annual    report :  Provided^  tliat  nothing  herein  contained 
shall   be   held  to  apply  to  any  organization  of  a  purely 
social,  religious,  or  benevolent  character,  where  no  com- 
nitssions  are  paid,  and  no  salaried  officers  or  agents  em- 
pl6yed ;  nor  to  any  local  association  or  society  organized 
under,  or  subject  to,  the  control  of  a  grand  or  supreme 
body  ;  nor  to  any  secret  organization  having  subordinate 
lodges  or  councils  which  has  been  organized  under  the 
laws  of  this  or  ?iny  other  territory,  and  which  is  now  per- 
mitted to  do  business  in  this  territory. 

Sec.  io.  ,  The 'territorial  auditor  shall  have  authority 
.  to  appoint  an  expert  to  verify  the  statements  aforesaid; 
by  exaniination  of  the  books  and  papers  of  the  corpora- 
tion, and  make  such  other  examination  as  he  may  deem 
*  necessary.    The  expense  of  such  Examination  shall  be 
paid  by  the  corporation,  association,  or  society  having  its 
books  examined,  and  shall  not  exceed  the  necessary  trav- 
eling and  hotel  expenses  of  said  expert,  and  reasonable 
compensation  for  such  expert  while  engaged  in  such  ex- 
amination. 

Sec.  II.    The  territorial  auditor  shall,  at  the  request 
of  any  corporation,  association,  or  society,  doing  business  ^  J'S'TVor*  To 
under  the  provisions  of  this  act  in  this  territory  on  the  m»k«  exjmin- 

/     1  ,  •      *.•  r  t-  atlon  of  finan- 

assessment  plan,  make  an  examination  of  such  corpora- dai  condition. 

tion,  and  shall  furnish  a  certificate  of  the  results  of  such 

examination,  showing  hU   its  assets,  and  how  invested, 

and  such  other  particulars  as  may  be  deemed  necessar}" 

to  show  the  character' and  condition  of  said  corporation, 

and  the  necessary  expense  of  the  said  examination  shall 

be  paid  by  the  corporation  requesting  the  sanoe. 

Sec.  12.     Whenever  any  corporation,  association,  or 
society,  organized  or  having  transacted  business  under 
the  provisions  of  this  act,  shall  neglect  or  refuse  to  make 
its  annual  statement  as  required  by  this  act,  or  whenever  „J^JiJ'J>'^'^,j^ 
the  said  auditor  shall  find,  upon  examination,  as  provided  »«<^^  ^**„*Jj 
in  section  lo  of  this  act,  that  any  willfully  false  or  untrue  Sf^iliriirt!" 
statements  in  any  material  respect  have  been  made,  or 
that  the  business  of  the  corporation,  ^sociation,  or  soci- 
ety has  been  conducted  fraudulently,  or  in  willful  viola- 
tion of  any  of  the  provisions  of  this  act,  or  that  the  cor- 
poration   has   transacted    business  different   from   that 
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authorized  by  its  certificate  of  incorporation,  he  shall 
communicate  the  fact  to  the  district  attorney ,  whose  dut)- 
it  shall  be  to  apply  to  the  district  court  where  its  princi- 
pal office  is  located,  for  an  order  requiring  the  officers 

.  or  directors,  trustees  or  managers  of  such  corporation  to 
show  cause  why  they  should  not  be  removed  from  offia, 

,  or  its  business  closed ;  and  the  court  shall  thereupon 
hear  the  allegations  and  proofs  of  the  respective  parties, 

^  and  if  it  shall  appear  to  the  satisfaction  of  the  said  court 
that  any  one  or  more  of  them  have  been  guilty  of  fhiud 
or  any  material  irregularity  or  violation  of  the  law  to  the 
injury  of  the  said  corporation,  association,  or  society,  or 
of  non-compliance  with  any  of  the  provisions  of  this  act. 
the*  court  shall  decree  a  removal  from  office  of  the  guilt)' 
party  or  parties,  which  decree  shall  forever  debar  him  or 
them  from  holding  a  similar  office,  and  shall  substitute  a 
suitable  person  or  persons  to  serve  until  the  regular  an-. 
nual  meeting,  or  until  a  successor  Or  successors  are  reg- 
ularly chosen  or  elected ;  or,  if  it  shall  appear  to  the  said 
court  that  the  interests  of  its  members  or  the  general 

^  public  so  require,  the  court  may  decree  a  dissolution  of 
such  corporation,  association,  or  society,  and  a  distribu- 
tion of  its  effects. 

Sec,  13.  Any  officer,  director,  trustee,*  or  manager, 
or  any  other  person  having  charge  of  the  books  and  pa- 
pers of  any  corporation  conducting  business  under  the 
provisions  of  this  act,  who  shall  willfully  neglect  or  refuse 
to  comply  with  the  provisions  of  this  act,  shall  be  sub- 
ject to  a  fihe  of  not  less  than  ten  dollars  nor  more  thaa 
one  hundred  dollars  for  such  offense.  Any  person  who 
shall  act  as  agent,  or  be  instrumental  in  securing  or  in- 
ducing any  person  to  become  a  member  of  any  assess- 
ment plan»  corporation,  association,  or  society,  that  has. 
*  not  complied  with  the  provisions  of  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  subject  to 
a  fine  of  not  less  than  fifly  dollars  for  each  oflfense,  and 
shall  be  imprisoned  in  the  county  jail  located  in  the 
county  where  conviction  is  secured  until  such  fine  is  paid., 
not  exceeding  thirty  days  for  each  conviction.  I 

Sec.  14.     The  first  statement  to  the  territorial  auditor, 
ftta^entlhaii  as  required  under  the  provisions  of  section  9  of  this  act, 
be  made.        %\i2^  be  made  on  or  before^  the  first  day  of  July,  A  D. 
1885,  and  shall  embrace  all  the  facts  required  by  the  pro- 
visions of  this  act,  from  the  date  of  organization,  up  to 
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the  thirty-first  of  December,  1884.  Any  corporation,  as- 
sociation, or  society,  failing  or  refusing  to  make  the 
statement  required  by  this  section  within  the  time  spec- 
ified, shall  be  proceeded  against  in  the  same  manner,  and  , 
shall  be  subject  to  the  same  penalty,  as  provided  in  sec- 
tion 1 2  of  this  act 

•   .  t 

Sec.  15.    Any    corporation,  association,  or  society, 
organized  under  the  laws  of  any  other  territory  or  gov- 
ernment, foi*  the  purpose  of  furnishing  life,  accident,  or 
permanent  disability    indemnity   upon  the  assessment 
plan,  where  benefits  are  paid  to  such  as  have  an  insura-  wheniioense 
ble  interest  only,  complying  with  the  provisions  of  this  ^o  busineM. 
act,  so  &r  as  applicable,  and  showing  that  it  has  depos- 
ited with  the  proper  authority  or  department  of  the  terri-    . 
tory  or  state  government  irnder  which  it  is  incorporated, 
'  not  less  than  fifty  thousand  ($50,000)  dollars  as  a  guar- 
antee fund  for  the  security  of  its  members,  shdl  be 
licensed  by  the  territorial  auditor  upon  the  payment  into 
the  territorial  treasury  of  a  fee  of  j  100,  to  do  business  in 
this  territory,  provided  such  corporation,  association,  or 
society  shall  first  deposit  with  the  said  auditor  a  certified 
copy  of  its  charter  or  articles  of  incorporation,  a  copy  of 
its  statement  of  business  for  the  preceding  year,  sworn  to 
by  its  president  and  secretary,  or  like  officers,  showing  a 
detailed  account  of  expenses  and  income,  the  amount  of 
life  indemnity  in  force,  its  assets  and  liabilities,  in  detail, 
number  of  members,  and  a  certificate,  sworn  to  by  the 
president  and  secretary,  or  like  officers,  setting  forth  that 
an  ordinary  assessment  upon  its  members  is  sufficient  to 
pay  its  maximum  certificate  of  membership  to  the  full 
limit  named  therein ;  a  copy  of  its  policy  or  certificate  of 
membership,  application  and  by-laws,  which  must  show 
that  death  losses  are  iii  the  main  provided  for  by  assess- 
ments upon  the  surviving  members ;  and  it  shall  legally 
designate  a  person  or  agent  residing  in  the  territory  to 
receive  service  of  prpcess  for  said  corporation. 

Sec.  16.    Such  corporations,  associations,  or  societies,  ^^^    ^    i^ 
shall  pay  into  the  treasury  of  the  territory,  upon  filing  on  mfnicjinnu- 
each  annual  statement,  a  fee  of  $25,  and  in  the  event  of  **  •'*^*°'*"*- 
its  failure  to  make  such  statement  on  or  before  the  first 
day  of  March  of  each  year,  the  auditor  shall  revoke  its 
license,  and  thereafter,  or  until  such  annual  statement  is 
made,  it  shall  be  deemed  to  be  doing  business  unlawfully 
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in  this  territory.     When  the  territorial  auditor  shall  hdxt 
reason  to  doubt  the  solvency  of  any  foreign  corporation, 
association,  or  society,  acting   under  the  provisions  of 
this  act,  and  when  he  is  not  fully  satisfied  with  the  certifi- 
cate of  the  insurance  commissioner,  or  other  like  officer, 
of  the  state,  territory,  or  government,  of  its  organization, 
he  may  proceed  to  make  an  examination,  as  provided  in 
this  act  for  the  examination  of  corporations  organized  in 
this  territory  -^  and  should  he  find  that  it  has  made  fraud- 
ulent or  untrue  statements,  or  that  it  is  conducting  its 
business  in  an  irregular  and  illegal  manner,  or  if  he  shall 
be  of  die  opinion  that  any  such  corporation  in  this  terri- 
tory is  conducting  its  business  fraudulently,  or.  is  not  in 
good  faith  carrying  out  its  contracts  with  its  members  in 
this  territory,  he  shall  report  the  same  to  the  attorney 
general,  who  shall  thereupo,n  commence  proceedings,  by 
writ  of  ^t/^?  tc/^r^m;!/^',  against  such  corporation  or  associa-   1 
tion,  requiring  it  to  show  cause  why  its  license,  to  do    - 
business  in  tnis  territory  should  not  be  revoked.     And 
any  such  foreign  corporation  or  association  now  doing 
business  in  tliis  territory  that  shall  refuse  or  neglect  to 
comply  with  the  provisions  of  this  act  within  the  space  of 
ninety  days  afler  passage  thereof,  shall  be  deemed  to  be 
doing  business  unlawfully  ;  and  if  any  officer,  ajgent,  or 
employe  of  any  such  corporation  or  association  shall  do 
business  in  this  territory,  or  assist  in,  or  knowingly  per- 
mit the  same,  unless  such  corporation  or  association  has 
complied  with  the  provisions  of  the  laws  of  this  territory 
applicable  to  the  same,  he  shall  be  deemed  guilty  of  a 
misilcnieanor,  and,  upon  conviction  thereof,  shall  be  fined 
not  loss  than  $50,  nor  more  than  ;^  1,000,  or  bo  -mpris- 
oned  in  the  county  jail  not  less  than  thirty  days  nor 
more  than  one  year,  or  both,  in  the  discretion  of  the 
court. 

Sec.  17.  All  laws  or  parts  of  laws  in  conflict  with  this 
act  arc  hereby  re()ealed. 

I  I'v  )icgoing  act  having  been  prcscntcil  ti*  the  gov- 
ernor ol  Montana  territory  on  the  fiflh  day  of  March, 
1S85,  for  approval,  and  not  having  been  returned  by  him 
to  that  house  of  the  legislative  assembly  in  which  it  orig- 
inated within  the  time  prescribed  by  section  1 842.  chap. 
I,  title  XXIII,  revised  statutes  of  the  United  States,  has 
become  a  law  without  his  approval.] 
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BLIND  PERSONS. 

AN  ACT  to  provide  for  the  teaching  of  a  trade  to  indigent  blind  peraons. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territoty  of 
Montana  : 


Sec.  I.     The  governor  and  supeiintendent  of  public   Thegoyemor 
instruction  of  the  territory  are  hereby  authorized  to  con-  ^ndentofpub- 
tract  with  any  suitable  institution  in  any  state  or  terri-JJj^*"^'JJJj^° 
tory  of  the  United  States  lor  the  instruction  in  a  trade  orwith  aome  in- 
handicraft  of  any  indigent  blind  person,  above  the  age  of 
eighteen  years,  who  is  actually  a  resident  of  this  terri- 
tory, at  an  expense  to  the  territory  of  not  more  than 
three  hundred  dollars  per  annum  for  each  such  person,    Limiting 
and  for  a  term  not  exceeding  two  years  for  each  such  SS'^for   in- 
person ;  and  upon  the  certificate  of  said  governor  and 
superintendent  of  public  instruction  that  such  contract 
has  been  made,  and  that  any  such  person  is  receiving 
such  instruction  in  such  institution,  the  territorial  audi- 
tor shall  draw  his  warrant  on  tlie  territorial  treasurer  for 
the  payment  of  the  fees  of  such  institution,  in  accordance 
with  the  terms  of  such  contract. 


struotion. 


Sec.  2.  When  any  blind  person  over  the  age  of  eigh- 
teen years  becomes  a  charge  upon  any  count}'  in  this  ter- 
ritory, the  board  of  commissioners  shall  consider  the 
age,  ability,  and  character  of  such  blind  person,  and  if 
said  board  shall  find  that  it  is  probable  that  such  blind 
person  can  become  self  supporting  after  two  years' 
instruction  in  any  trade  or  handicraft,  the  said  board  counties  to 
shall  so  inform  the  governor  and  superintendent  of  pub-  pSriaUon******" 
lie  instruction,  and  they  shall  contract  for  the  instruction 
of  such  indigent  blind  person,  under  the  provisions  of 
section  i  of  this  act ;  and  it  shall  be  the  duty  of  the  board 
of  county  commissioners  of  the  county  of  which  such 
indigent  blind  person  is  a  citizen  to  provide  for  his  trans- 
portation to  and  from  the  institution  at  which  he  is  to  be 
instructed. 

Sec.  3.     This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  March  12,  1885. 
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BUBOLABT. 


AN  ACT  to  amend  ohaptor  V  of  the  fourth  division,  criminal  laws  of  th« 

revised  statutes. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sec.  I.  That  sections  69  and  70,  of  chapter  V,  of  the 
fourth  division,  criminal  laws  of  the  revised  statutes  be 
amended  so  as  to  read  as  follows  : 

Sec  69.     Every  person  who  enters  any  house,  room, 

Bniviaiy  de-  apartment,  tenement,  shop,  warehouse,  store,  mill,  barn, 

stable,  out-house,  or  other  building,  tent,  steamboat,  or 

rail-car,  with  intent  to  commit  grand  or  petit  larceny,  or 

any  felony,  is  guilty  of  burglary. 

ihe^lrst^  d^     Sec.  JO,     Every  burglary  committed  in  the  night  time 
gree.  is   burglary  of  the  first  degree,  and  every  burglary  com- 

mitted   in   the    day   time  is     burglary   in  the  second 
degree. 

Sec.  2.  That  there  be  added  to  chapter  V  of  the  fourth 
division,  criminal  laws  of  the  revised  statutes,  the  follow- 
ing sections : 

i9h2i!^  ^'*"'  Sec  70,  a.  Burglary  of  the  first  degree  is  punishable 
by  imprisonment  in  the  territorial  prison  for  not  less  than 
two  nor  more  than  fifteen  years.     Burglary  of  the  second 

th^'S^  a^  degree  is  punishable  by  imprisonment  in  the  territorial 

f«iwd!***^^"""P^'*so'*  ^^^  ^^^  '^'*5S  than  one  year  nor  more  than  ten 
years. 

Sec  70,  b.  The  phrase  "night  time,"  as  used  in  this 
chapter,  means  the  period  between  sunset  and  sunrise. 

Sec  3.    All  offenses  committed   under  the  sections 

rerrowi?vo.*****ai^ended  by  this  act,  prior  to  the  passage  hereof,  shall  be 

prosecuted  and  punished  in  the  same  manner  and  witli 

the  same  effect  as  if  the  amendments  provided  in  this  act 

had  not  been  made. 

Approved  March  10,  1885, 


•* 
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BUTTER  AND  CHEESE— ADULTERATION. 
AN  ACT  to  prevent  deoepiion  in  the  sale  of  batter  and  cheese. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sec.  I.     Every  person  who  shall  manufacture  for  sale, 
or  who  shall  offer  or  expose  for  sale  by  the  tub,  firkin,    what  to  be 
box,  or  package,  or  any  greater  quantity  whatever,  anyS£iJ^,Jtion?** 
article  or  substance  in  semblance  of  butter  and  cheese, 
not  the  legitimate  product  of  the  dairy,  and  not  made 
exclusively  of  milk  or  cream,  but  into  which  any  oil, 
lard,  intestinal  or  offal  fat,  not  produced  from  milk  or 
cream,  enters  as  a  component  part,  or  into  which  melted 
butter  or  any  oil  thereof  has  been  introduced  to  take  the 
place  of  cream,  shall  distinctly  and  durably  stamp,  brand, 
or  mark  upon  the  side  of  cv^ry  cheese,  and  also  upon 
the  top  and  side  of  every  such  tub,  firkin,  box,  or  pack- 
age of  such  article  or  substance  the  words  "Oleomarga-  ^^^ 
rine  butter,"  or,  if  containing  cheese,  the  words  ''Imita-suohadoiterat- 
tion  cheese,"  only  where  it  can  be  plainly  seen,  in  Ro- J^^Jlf **** ***** 
man  letters,  which  shall  be  burned  in  or  painted  thereon 
with  permanent  black  paint,  in  a  stniight  line,  and  shall 
not  be  less  than  one-half  inch  in  length;  and  in  case  of 
retail  sales  of  such  articles  or  substances  in  parcels,  the 
seller  shall  in  all  cases  sell,  or  offer  or  expose  the  same 
for  sale,  from  a  tub,  firkin,  box,  or  package,  stamped,    Repaating 
branded,  or  marked  as  herein  stated,  and  shall  also  de-'***      **" 
liver  therewith  to  the  purchaser  a  printed  label  bearing 
the  plainly  printed  words  "Oleomargarine  butter,"  or,  if 
cheese,  the  words  "Imitation  cheese,"  only  in  Roman 
letters,  not  less  than  one-half  inch  in  length,  which  shall 
be  printed  in  a  straight  line ;  and  every  sale  of  such  arti- 
cle or  substance  by  the  tub,  firkin,  box,  or  package,  or  in 
any  greater  quantity,  not  so  stamped,  branded,  or  marked, 
and  every  such  sale  of  such  article  or  substance  at  retail, 
in  parcels  that  shall  not  be  sold  from  a  tub,  firkin,  box,  n5i*aSd  void!" 
or  package  so  stamped,  branded,  or  marked,  or  without 
delivery  of  a  label  therewith,  as  above  stated,  is  declared 
to  be  unlawful  and  void,  and  no  action  upon  any  contract 
shall  be  maintained  in  any  of  the  courts  of  this  territory' 
to  recover  upon  any  contract  for  the  sale  of  such  article 
or  substance  not  so  stamped,  branded,  or  marked. 

Sec.  2.     Every  pei^on  who  shall  sell,  or  offer  or  expose 
or  sale,  or  have  in  his  or  her  possession,  with  intent  to 
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CHATTEL   MOSTOAOE8. 

AN  ACT  to  amend  an  act  entitled  "an  act  ooneernins  chattel  motigngta,'* 

approved  Febniary  19th,  1881. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Tertitory 
of  Montana  : 

Sec.  I.  That  section  4  of  an  act  concerning  chattel 
mortgages,  approved  February  19,  1 881,  be  amended  so 
as  to  read  as  follows : 

Sec  4.  Any  mortgage  of  goods,  chattels,  or  personal 
liSS'^  ®'  ^"^  property,  acknowledged  and  filed  as  hereinbefore  pro- 
vided, shall  thereupon,  if  made  in  good  faith,  be  good  and 
valid  as  against  the  creditors  of  the  mortgager  and  sub- 
sequent purchasers  and  mortgagees,  from  the  time  it  is 
so  filed  until  the  maturity  of  the  entire  debt  or  obligation 
for  the  security  of  which  tlie  same  was  given,  and  for  a 
period  of  thirty  days  thereafter,  provided  the  entire  time  ' 
shall  not  exceed  one  year  and  thirty-three  days  there- 
after. 

Sec.  2.  That  section  5  of  said  act  be  amended  so  as 
to  read  as  follows  : 

Sec  5.     Personal  property  mortgaged  may  be  taken 
How  mort-  on  attachment  or  execution  issued  at  the  suit  of  a  credi- 
Sopw^^iStor  of  the  mortgager;  but  before  the  property  is  so  taken 
be  attached.     ^^  officer  must  pay  or  tender  to  the  mortgagee  the 
amount  of  the  mortgage  debt  and  interest,  or  must  de- 
posit the  amount  thereof  with  the  county  treasurer  of  the 
county  in  which  the  mortgage  is  filed,  payable  to  the 
order  of  the  mortgagee;  and  when  the  property  then 
taken  is  sold  under  process,  the  officer  must  apply  the 
proceeds  of  the  sale  as  follows : 

of  money  rt      I.     To  the  repayment  of  the  sum  paid  to  the  mortga- 
Sie**of''sud5gee,  with  interest  from  the  date  of  such  payment;  and 

personal  prop- 

2.  The  balance,  if  any,  in  like  manner  as  the  proceeds 
of  sales  under  execution  are  applied  in  other  cases. 

Sec  3.  This  act  shall  be  in  force  from  and  after  its 
passage. 

Approved  February  27,  1885. 


GENERAL   LAWS  OF   MONTANA.  55 

CIVIL  ACriONB-PLBADINOS. 

A  N  ACT  toMDMid  section  UO,  and  to  repeal  aeoUon  800,  of  the  ant  diyisioii, 
oodo  of  olTil  proeedmre  of  the  reriaed  atatutea  of  Montana. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sec.  I.  That  section  1 16,  of  the  first  division  of  the 
revised  statutes*  of  Montana,  be  amended  so  as  to  read  as 
follows : 

Sec.  1 1 6.  When  the  plaintiff  is  ignorant  of  the  name  ¥rhen  true 
of  a  defendant,  such,  defendant  may  be  designated  in  any  i^^w  n  imy 
pleading  or  proceeding  by  any  name,  and  when  his  truejjjgjj^^^  ** 
name  is  discovered  the  pleadings  or  proceedings  may  be 

amended  accordingly.     It  shall  be  sufficient  in  all  actions,  

papers,  pleadings,  or  proceedings,  to  designate  any  party  t?1iwwrt*^ 
or  person  by  the  initial  letter  or  letters,  or  some  contrac-  SfJe."  ***** 
tion  of  the  Christian  or  first  name  or  names,  instead  of 
stating  the  Christian  or  first  name  in  full. 

Sec.  2.  That  section  300  of  the  first  division  of  the 
revised  statutes  of  Montana  is  hereby  repealed. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  March  12,  1885. 


CLERKS  OF  DISTRICT  AND  PROBATE  COURTS. 
AN  ACT  relative  to  bonds  of  clerks  of  oourta. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Tetntory 
of  Montana: 

Sec.  I.  The  clerks  of  the  territorial  district  courts, 
and  clerks  of  the  probate  courts,  are  hereby  required  to  Togire  bonds, 
execute  official  bonds,  running  to  the  people  of  the  ter- 
ritory of  Montana,  conditioned  for  the  faithful  perform- 
ance of  their  duties  as  clerks  of  their  respective  courts, 
and  to  account  for  all  moneys  of  litigants  and  others 
coming  into  their  hands  as  such  clerks.  Each  clerk  of 
the  district  court,  before  entering  upon  the  discharge  of 
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his  duties  as  such,  shall  file  with  the  secretary  of  the  ter- 
ritory a  good  and  sufficient  bond  conditioned  as  afore- 
cierk8ofdi8-said,  in  the  sum  of  twenty  thousand  dollars,  with  two  or 
flie^b^d'^i^  more  sureties,  to  be  approved  by  the  judge  of  the  district 
seCTeu^  of  the  court  of  the  district  for  which  he  is  appointed.     Clerks 
of  the  probate  [courts]  shall  give  bonds  in  the  sum  of 
five  thousand  dollars,  with  two  or  more  sureties,  to  be 
bate* TOurt'^'to  approved  by  the  judge  of  the  probate  court  of  the  county 
oonn^"?erk**^  for  which  they  are  appointed.     Such  bond  shall  be  filed 
in  the  office  of  the  county  clerk  of  the  county  for  which 
the  clerk  is  appointed. 

Bonds  may  Sec.  2.  The  bond  SO  executed  by  said  clerks  may  be 
in  the  name^  sued  upon  in  the  name  of  the  territory,  of  Montana,  in 
Mon£iaa!*'^°' any  court  of  competent  jurisdiction,  to  the  use  of  any 

person   or    persons    aggrieved  by  any  breach  of   the 

same. 

Sec.  3.  That  article  i  of  chapter  8  of  the  fifth  divis- 
ion of  the  revised  statutes,  and  all  acts  and  parts  of  acts 
in  conflict  herewith,  be  and  the  same  are  hereby  re- 
pealed. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  16,  1885. 


CONVICTS— PENALTY. 
AN  ACT  oonceminK  penalties  for  crime. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

Sec.  I.     In  all  cases  of  conviction  for  felony,  hereafter 

viSedoffeton "  ^^"^"^^^^^^'  *^  shall  be  the  duty  of  the  court  sentencing 

to  be  sentenced  any  person  convicted  to  attach  to  the  sentence  of  impris- 

iShard"^r?*onment  the  provision  that  such  imprisonment  be  at  hard 

labor;  and  whenever  any  jury  shall  have  designated  in 

their  verdict  any  term  of  imprisonment  the  same  shall  be 

deemed  and  held  to  mean  imprisonment  at  hardlibor. 

Theofflcerin     Sec.  2.     It  shall   be  the  duty  of  the  person  or  officer 

charge  of  such  v       •  i  r  i  •  •  • 

nrisoners    t  o  havmg  Charge  of  any  such  prisoner  in  any  prison,  peni- 
fumish  labor,   ^entiary,  jail,  or  other  place  of  confinement,  to  furnish 
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labor  to  such  prisoner,  and  to  require  of  him  the  per- 
formance thereof,  in  all  cases  where  such  labor  can  be 
furnished  such  prisoner  within  the  limits  of  such  place  of 
confinement,  or  as  permitted  by  the  law  of  the  jurisdic- 
tion within  which  such  sentence  of  imprisonment  is  being 
carried  into  effect. 

Approved  March  lo,  1885. 


CONVICTS,  TERRITORIAL. 

AN    ACT  authorizing  the  governor  to  contract  for  the  keepinf;^  and  mainte- 

nance  of  territorial  prisoners. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sec.  I.  That  on  and  after  the  passage  of  this  act  the  may^^OTntroot 
governor  be  and  is  hereby  authorized  and  directed  to  priLnew*'**? S 
en^^er  into,  make,  and  execute,  in  behalf  of  and  in  the  ^^^^^^  **' 
name  of  the  territory,  upon  such  terms  as  he  shall  deem  I 

best,  a  contract  with  the  proper  authorities  of  any  state 
or  territory,  for  the  safe   keeping,  clothing,  medicines, 
medical  treatment,  and  care  and  maintenance,  in  the  pen-  ^^^^Y^^^k!^, 
itentiary  of  such  state,  for  a  term   not  exceeding  three  ited. 
years,  of  all  persons  sentenced  for  a  period  of  two  or 
more  years  to  confinement  in  the  penitentiary  for  offen-  compensaUon 
ses  against  the  laws  of  the  territory:  Provided,  that  the^o'    iceeping 

°  ,-  .111  fn  prisoners  lim- 

amount  contracted  to  be  paid  by  the  territory  shall  notited. 
exceed  fifty  cents  per  day  for  the  safe  keeping,  clothing, 
and  maintenance  of  each  convict;  and  he  may  renew  the 
contract  on  terms  alike  advantageous  tc  the  territory  for 
a  further  period  of  three  years,  unless  otherwise  pro- 
vided by  law. 

Sec  2.  All  persons  heretofore  sentenced,  or  that  may  tcnced  to  two 
hereafter  be  sentenced,  to  imprisonment  in  the  peniten-  m?"  S  sIS- 
tiary  for  a  period  of  two  or  more  years  shall  be  confined  aJTemonUiuho 
in  the  penitentiary  of  that  state  or  territory  with  which  penitentiary  of 

.,  ^        .     r        *.!_  r       1  •  ,  the  state  or  ter- 

the  governor  may  contract  for  the    safe    keeping  andnt-.ry    with 
maintenance  of  the  same ;  and  there  shall  be  added  to  all  JlmSde?*'^"^' 
sentences  of  confinement  in  the  penitentiary  the  addi- 
tional penalty  of  hard  labor. 

Sec.  3.     It  shall  be  the  duty  of  the  governor  to  report 
to  the  territorial  auditor,  at  such  stated  periods  as  are 
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provided  in  the  contract  he  may  make  for  the  keeping  of 

GoTemor  to  ^^^^  convicts,  the  amount  due  from  the  territory,  spcci- 

report   thafying  the  names  of  the  convicts,  and  the  length  of  time 

Amount  dae.    ^j^^  territory  is  charged  for  each  respectively,  and  theter- 

Auditor    t  o  ^itorial  auditor  is  hereby  authorized  to  draw  his  warrant 

ftwTSe  amount  ^^  the  territorial  treasurer,  in  the  name  of  the  proper  offi- 

founddue.       cer  of  the  prison,  for  the  amount  found  due   on  said 

report. 

Sec.  4.     The  governor  is  hereby  authorized  to  employ 

Governor  to  ^^"^^  Competent  person  or  persons  to  take  charge  of 

employ   some  such  convicts  as  are  now  or  may  hereafter  be  sentenced 

vey°pri8oner«to  Confinement  in  the  penitentiary  for  the  period  of  two 

turief^"***"'  ^^  niore  years,  and  safely  transport  said  convicts  to  the 

penitentiary  of  the  state  or  territory  that  has  contracted 

for  the  safe  keeping  and  maintenance  of  the  same ;  and 

the  said  person  or  persons  shall  receive  for  such  services 

^^wonTemi^*^  actual,  reasonable,  and  necessary  expenses,  and  a  per 

ployed  limited,  diem   of  not  exceeding  four  dollars  while  necessarily 

employed  in  such  duty,  which  amount  or  amounts  shall 

be  ascertained  by  the  governor,  verified  by  the  oath  of 

the  person  or  persons  performing  such  service,  and  to  be 

paid  out  of  the  territorial  treasury  on  his  order  and  the 

warrant  of  the  territorial  auditor. 

Sec.  5.     After  such  contract  has  been  made  by  the 
Governor  to  governor,  he    shall    give    notice  to  the  judges  of  the 
pdgea  ^of^the  district  courts  of  the  same,  and  after  such  notice  all  per- 
district  courts.  ^^^^  sentenced  to  imprisonment  in  the  penitentiary  for  a 
period  of  two  or  more  years  shall  be  sentenced  to  be 
confined  in  the  penitentiary  of  the  state  or  territory  that 
contracts  with  the  territory  for  the  keeping  and  mainte- 
nance of  the  same. 

Sec.  6.     That  the  penitentiary  of  the  state  or  territory 

that  contracts  for  the  keeping  of  territorial  prisoners  shall 

tiaries^to   be  be  taken  and  held  in  law  to  be  the  territorial  penitentiar>' 

itentiariS'**of  for  the  confinement  of  prisoners  who  are  now  or  may 

thin  territory,   hereafter  be  sentenced  to  confinement  in  the  penitentiary 

for  the  period  of  two  years,  or  more,  and  such  prisoners 

shall  be  subject  to  all  the  rules  and  regulations  adopted 

and  enforced  for  the  government  of  said  penitentiary. 

Contract  may     Sec.  7.     That  if  any  contract  made  by  the  governor 
be  renewed,     vvith  any  State  or  states  or  territory  shall  expire  by  lim- 
itation of  the  contract,  or  otherwise  becomes  inoperative, 
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he  is  hereby  authorized  to  enter  into  a  contract  with 
some  other  state  or  states  or  territory,  subject  to  the 
terms  and  limitations  of  this  act. 

Approved  March  lo,  1885. 


When  to  be 


COXTSTY  ATTORNEYB. 
AN  ACr  creating  the  offioe  of  county  ftttortiey. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

Sec.  I .  That  the  office  of  the  county  attorney  be  and  the 
same  is  hereby  created,  and  at  the  next  general  election  to 
be  held  in  the  territory  of  Montana,  and  every  two  years  ^ 
thereafter,  there  shall  be  elected  in  each  county  in  the  ei©ctid. 
territory,  one  county  attorney  who  shall  hold  his  office 
for  the  term  of  two  years,  and  until  his  successor  is 
elected  and  qualified.  No  person  shall  be  eligible  to  the  who  eligible, 
office  of  county  attorney  who  is  not  a  regularly  licensed 
and  practicing  attorney-at-law  in  the  territory  of 
^ontana. 

Sec.  2.  Each  county  attorney,  before  entering  upon 
the  discharge  of  the  duties  of  his  office,  shall  execute  to  To  give  bond, 
the  territory  of  Montana,  a  bond  in  the  sum  of  two  thou- 
sand five  hundred  dollars,  with  two  or  more  sufficient 
sureties,  to  be  approved  by  the  county  commissioners 
of  the  county  for  which  he  is  elected,  and  filed  in  the 
office  of  the  county  recorder,  and  conditioned  for  the 
faithful  performance  of  the  duties  of  his  office.  Said 
county  attorneys  shall  also  take  and  subscribe  the  oath 
of  office  prescribed  by  law  for  other  county  officers. 

Sec.  3.  It  shall  be  the  duty  of  each  county  attorney 
in  his  respective  county  to  sign  all  bills  of  indictment 
that  may  be  found  by  the  grand  jury,  and  to  prosecute  ^^^^^ 
and  defend,  on  behalf  of  the  people,  all  public  prosecu- 
tions and  civil  actions  arising  in  his  county,  before  the  , 
supreme,  district,  and  probate  courts,  wherein  the  terri- 
tory of  Montana,  or  the  county  in  which  he  is  elected,  is 
a  party ;  he  shall  also,  when  practicable,  appear  on  behalf 
of  the  people,  and  prosecute  all  criminal  proceedings  in 
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the  justice  courts  of  his  county.  He  shall,  when  required 
by  any  grand  juror,  give  his  opinion  on  any  matter  of 
law  pertaining  to  the  duties  of  grand  jurors,  and  shall  be 
the  legal  adviser  of  territorial,  county,  school  and  town- 
ship officers,and  shall,  when  requested  by  any  of  such  offi- 
cers, give  his  opinion  on  any  matters  of  law  pertaining  to 
their  duties,  without  fee  or  compensation,  and  he  shall 
prosecute  all  actions  and  proceedings  for  the  forfeiture 
of  bonds,  undertakings,  and  recognizances,  wherein  the 
county  or  territory  is  a  party,  or  the  interests  of  the 
county  or  territory  are  involved. 

Sec  4.  The  county  attorneys  of  the  counties — Cus- 
Compensation.  ter,  Deer  Lodge,  Gallatin,  Lewis  and  Clark,  and  Silver 
Bow,  shall  each  receive  as  compensation  for  his  services 
as  county  attorney  an  annual  salary  of  six- hundred  dol- 
lars ;  and  the  county  attorneys  of  each  county  not  enu- 
merated, whether  now  or  hereafter  organized,  shall 
receive  an  annual  salary  of  four  hundred  dollars.  All  of 
such  salaries  shall  be  paid  out  of  the  general  fund  of  the 
respective  counties ;  one-fourth  thereof  payable  quarterly. 

Sec.  5.     In  addition  to  the  salary  provided  in  section 
Fee8orcoun-4  of  this  act  the  county  attorney  shall  receive  from  th^ 
ty  attorneys,    ^ounty  treasury  of  the  county  in  which  he  is  elected, 
upon  the  allowance  of  the  board  of  county  commission- 
ers, the  following  fees,  to-wit: 

For  collections  made  for  the  county  or  territory,  on  all 
sums  of  five  hundred  dollars  or  less,  ten  per  cent  thereof; 
on  all  sums  over  five  hundred  dollars,  ten  per  cent  of  the 
first  five  hundred  dollars,  and  five  per  cent  of  the  excess 
over  five  hundred  dollars ;  for  each  conviction  in  case  of 
misdemeanor,  five  dollars ;  for  each  preliminary  exami- 
nation, five  dollars ;  for  each  criminal  trial  conducted  by 
him  in  the  district  court,  ten  dollars,  except  capital  cases, 
for  which  he  shall  receive  twenty-five  dollars ;  for  draw- 
ing each  indictment,  five  dollars:  Prai^ided,  no  fee  shall 
be  allowed  for  drawing  any  indictment  which  may  be 
quashed,  or  is  from  any  cause  held  to  be  defective.  All 
^  fees  in  this  section  hereinbefore  provided  shall  be  taxed 
*  as  costs.  In  addition  to  the  foregoing  fees  the  county 
attorney  shall  receive  twenty  cents  for  each  mile  traveled 
in  going  to  and  returning  from  the  supreme  court,  and 
shall  receive  twenty-five  dollars  for  each  cause  tried  by 
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him  in  the  supreme  court.  All  fees  in  this  section  pro- 
vided shall  be  paid  by  warrants  drawn  on  the  general 
fund  of  the  county :  Provided,  further,  that  in  no  case 
shall  the  fees  allowed  by  this  section  (not  to  include 
mileage)  exceed  in  amount  the  sum  of  twelve  hundred 
dollars  in  any  county :  and  the  county  attorneys  shall  ^ 
furnish  to  the  county  commissioners  a  statement  of  all  limited, 
fees  received  by  him,  which,  together  with  the  fees 
allowed  by  the  county  commissioners,  shall  not  exceed 
said  sum  of  twelve  hundred  dollars.  And  if  any  county 
commissioner  or  commissioners  shall  allow  any  county 
attorney  an  amount  in  excess  of  the  sum  of  twelve  hun- 
dred dollars,  as  hereinbefore  provided,  such  commis- 
sioner shall  be  individually  liable  to  the  county  for  such 
excess,  and  which  amount  may  be  collected  by  suit 
against  such  commissioner  or  commissioners. 


Sec.  6.  Wherever  in  the  laws  of  this  territory  the 
words  "district  attorney"  may  occur  the  same  shall,  after 
the  election  and  qualification  of  county  attorneys  as 
herein  provided,  be  taken,  held,* and  construed  to  mean 
count)''  attorney.  And  after  the  election  and  qualifica- 
tion of  county  attorneys,  as  in  this  act  provided,  the  offi- 
ces of  attorney  general  and  district  attorney  in  this  ter- 
ritory shall  be,  and  the  same  are  hereby  declared  after 
such  time,  abolished. 


Present    dis- 


Sec.  7.     The  district  attorneys  of  the  several  judicial 
districts  of  this  territory  are  hereby  authorized  to  ap- 
point, by  and  with  the  consent  and  approval  of  the  board  tri^T^ttorney 
of  county  commissioners  of  the  respective  counties,  a3J!J>uti«J.'*'^*"' 
deputy  district  attorney  for  each  county  in  his  district, 
and  who  shall  recei\^e  the  fees  and  compensation  pro- 
vided for  in  section^  5  of  this  act,  subject  to  the  provis-  Deputies  may 
ions  and  limitations  therein  provided,  but  shall  have  no ^m^tm  *lJS 
claim  for  salary  as  provided  in  section  4  of  this  act ;  and  ^^"J*^    ^^^^' 
said  deputy  district  attorney  shall  hold  his  office  during 
the    continuance    in  office  of   the  district  attorney  ap- 
pointing him,  and  may  be  required  by  the  county  com- 
missioners to  enter  into  a  bond,  as  required  of  district 
attorneys,  in  such  amount  as  the  county  commissioners 
may  fix,  not  exceeding  two  thousand  dollars. 

Approved  March  12,  1885. 
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COUNTY,  DISTBICT,  AND  PRBCINCT  OFFIGES8. 

.     AN  ACT  In  relation  to  the  preaeataUoa  and  audHUif  aooounta  bj  the  county 

commUwionen. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

Sec.  I .  The  board  of  county  commissioners  of  the  respec- 
tive counties  may,  in  their  discretion,  require  all  county,  pre- 
cinct  and  district  officers,  having  claims  or  demands  against 
oomi^ionen  the  county,  to  file  said  accounts,  properly  itemized,  with  the 
%oen  "ito  "flia  county  clerk,  on  or  before  the  first  Monday  of  each  month, 
aooonnto.        Any  officer  neglecting  to  file  his  account  as  above  provided, 
after  receiving  notice  from  the  commissioners  to  file  the 
same,  shall  forfeit  all  claim  or  demand  against  the  county 
whenoAoen  for  any  services  rendered,  and  which  should  have  been 

shall    fonelt ,      ,     /   ,  ,  ,    .  it*  i         i 

oompcnsation.  included  or  embraced  in  an  account  thus  directed  to  be 
filed. 

Sec.  2.     The  board  of  commissioners  of  the  respective 

counties  may,  in  their  discretion,  audit   and  adjust  the 

accounts  of  all  county,  district,  and  precinct  officers,  filed 

j^%TluVx\ J^  pursuance  of  the  preceding  section,  at  any  regular  or 

SSto^of'oSK^P^^^^^  meeting  of  the  board  after  said  accounts  shall  be 

cen  at  regular  filed, 
or  special  sos- 

Sec.  3.     All  acts  and  parts  of  acts,  in  conflict  with  this 
act,  are  hereby  repealed. 

Sec  4.     This  act  shall  be  in  force  from  and  after  its 
passage. 

Approved  March  12,  1885. 


sions. 


COUNTY  0FFICBR8,  JUSTICES,  CONSTABLES-COMPENSATION. 
AN  ACT  limiting  the  oompenaation  of  oertaifi  offloera  herein  named. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sec  I.     That  the  fees,  costs,  percentages,  penalties, 

allowances,  and  all  other  perquisites,  of  whatever  kind, 

offi?eM^^""bJ  which  ^y  ^^w  ^^y  probate  judge,  sheriff,  treasurer,  county 

Ti?!^!?*^*  'or clerk  and  recorder,  clerk  or  deputy  clerk  of  the  district 

liie  county.  '  •  •  *•  •         • 

court,  assessor,  county  superintendent  of  common  schools, 
in  every  county  in  this  territory,  is  or  may  hereafter  be 
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authorized  to  charge,  receive,  and  collect  for  any  official 
service  rendered  by  him  or  them,  shall  hereafter  be 
received  and  collected  by  the  said  officers  respectively, 
to  and  for  the  «ole  use  of  the  county  treasuries  of  their  Exceptions, 
respective  counties,  ak  public  moneys,  belonging  to  said 
counties,  and  not  otherwise,  and  shall  be  accounted  for 
and  paid  over  as  such  in  the  manner  hereinafter  pro- 
vided :  Provided,  however,  that  nothing  in  this  act  shall 
be  held  to  apply  to  the  compensation  received  by  the 
sheriffs  for  board  of  prisoners,  or  the  assessor  for  regis- 
tering voters. 

Sec.  2.  That  it  is  hereby  made  the  duty  of  the  sev- 
eral officers  named  in  the  first  section  of  this  act  to  report  oi^pen  to 
to  the  county  commissioners  of  their  respective  counties  JJgJf  **"^" 
quarterly,  during  each  year  of  their  official  term,  a  certi- 
fied and  sworn  statement  in  detail,  of  all  costs,  fees,  per- 
centages, penalties,  allowances,  and  other  perquisites  of 
every  kind,  charged  in  his  office,  whether  taxed  in  any 
cause,  matter,  or  proceeding,  or  otherwise  and  receivable 
by  him  for  any  services  rendered  by  him  during  the  quar- 
ter next  preceding  the  time  of  making  such  statement, 
showing  the  whole  amount  thereof,  how  much  thereof 
has  been  received  by  him,  how  much  thereof  remains 
uncollected,  the  names  of  the  persons  from  whom  the 
same  are  due,  and  the  amount  due  from  each,  and  the 
reason  why  the  same  has  not  been  collected :  Provided, 
hoivever,  that  the  sheriff,  probate  judge,  [and]  clerk  of  Exoeptions. 
the  district  court  shall  not  be  required  to  report  as  to 
the  uncollected  fees  and  costs  in  any  suit,  matter,  or  pro- 
ceeding, which,  at  the  time  of  making  any  such  quar- 
terly report,  shall  be  pending  and  not  determined  by  a 
final  order  or  judgment;  but  all  such  uncollected  fees 
and  costs  shall  be  reported  in  full  in  the  next  quarterly 
report,  if  the  said  suit,  matter,  or  proceeding  shall  have 
been  determined  by  a  final  order  or  judgment:  And  pro- 
vided further,  that  the  treasurer  shall  not  be  required  to 
report  the  fees,  percentages,  allowances,  or  penalties, 
receivable  by  him  for  collecting  taxes  that  are  charged 
upon  the  tax  duplicate,  until  his  settlement  with  the 
county  commissioners,  but  immediately  after  said  settle- 
men*"  he  shall  pay  the  same  into  the  county  treasury. 

Sec.  3.     The  maximum  compensation  which  shall  be 
allowed  to  any  deputy  or  assistant  employed  to  assist 
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the  officers  named  in  section  one  of  this  act  is  hereby  fixed 
^^DUTOnsation  and  limited  as  follows :  For  the  under  sheriff,  not  to 
iffa.  "deputies. exceed  tlie  rate  of  fifteen  hundred  dollars  per  annum; 
asslfltantB,  etc.  f^^  ^^^y^  deputy  sheriff,  or  clerk  of  the  probate  court,  or 

each  deputy  or  assistant  employed  to  assist  the  treasurer, 
clerk  and  recorder,  or  clerk  of  the  district  court  or  deputy, 
the  compensation  shall  not  exceed  the  rate  of  one  hun- 
dred dollars  per  month :    Provided,  the  whole  number  of 

Number  ©f^^^'^^^"^^  ^^  deputies  allowed  the  county  clerk  and 
<i«p«tj««  and  recorder  shall  not  exceed  two,  nor  shall  there  be  more 
ited.  "than  one  clerk  or  assistant  of  the  probate  court  or  judge, 

nor  more  than  one  assistant  Tor  the  treasurer,  nor  more 
than  one  deputy  or  assistant  for  the  clerk  of  the  district 
court  in  addition  to  the  deputy  now  provided  by  law.  in 
each  county.     The  assessor  and  treasurer  shall  not  em- 
ploy any  deputy  or  assistant  at  the  cost  of  the  county, 
miMion'ors^'to'^"^'  if  any  be  employed,  the  assessor  and  treasurer  shall 
detciroine  thepay  thercfor  personally.     The  .number  of  deputy  clerks 
si8tantaordep-or  assistants,  if  any,  and  the  question  as  to  whether  any 
pioy'ed.  *^  **""  under  sheriff  shall  be  employed,  under  the  provisions  of 
this  section,  and  the  compensation  of  such  persons  when 
so  employed,  shall  be  determined  by  the  board  of  county 
commissioners,  and   subject    to   all   of   the    limitations 
herein  prescribed.     The  salaries  herein  provided  for,  or 
so  much  thereof  as  may  be  allowed,  shall  be  paid  by 
warrants  drawn  on  the  contingent  funds  of  the  respective 
counties;  one-fourth  thereof  payable  quarterly. 

Officers  to  Sec.  4.  That  each  of  said  officers  shall  keep  full  and 
iS^'acSunTof  regular  accounts,  subject  at  all  times  to  the  examination 
oeived.^  ^  '^"  of  any  officer  or  citizen  of  the  county,  of  all  sums  col- 
lected by  him  on  account  of  official  fees,  costs,  penalties, 
percentages,  allowances,  and  other  perquisites  of  what- 
ever kind,  and  said  books  of  account  shall  be  a  part  of 
the  records  of  their  respective  offices,  and  belong  to  the 
county,  and  shall  be  transmitted  to  their  successors  in 
office. 

Sec.  5.  That  the  said  officers  named  in  the  first  sec- 
tion of  this  act  shall  each  be  alloAred  to  receive,  as  annual 
compensation  for  tlieir  services,  as  officers  of  their  re- 
spective counties,  as  follows,  to-wit: 

BEAVERHEAD   COUNTY. 

Treasurer,  .    .    •    .  one  thousand  four  hundred  dollars. 
Sheriff, one  tho*  sand  eight  hundred  dollars, 
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Assessor, one  thousand  dollars, 

Clerk  and  Recorder,  one  thousand  eight  hundred  dollars, 
Deputy  Clerk  of  District  Court,  .    .  five  hundred  dollars, 

Probate  Judge, one  thousand  dollars, 

Superintendent  of  public  schools,, .  five  hundred  dollars, 

CHOTEAU   COUNTY. 

Treasurer, two  thousand  five  hundred  dollars, 

Sheriff, three  'thousand  dollars, 

Assessor, two  thousand  dollars. 

Clerk  and  Recorder,  •  two  thousand  five  hundred  dollars, 

Deputy  Clerk  of  District  Court, 

one  thousand  two  hundred  dollars, 

Probate  Judge,  •    .    .  one  thousand  five  hundred  dollars. 
Superintendent  of  public  schools,  .  one  thousand  dollars, 

CUSTER   COUNTY. 

Treasurer, two  thousand  five  hundred  dollars, 

Sheriff, three  thousand  dollars. 

Assessor,  .  one  thousand  seven  hundred  and  fifty  dollars, 

Clerk  and  Recorder, two  thousand  dollars. 

Deputy  Clerk  of  District  Court, 

one  thousand  five  hundred  dollars, 

Probate  Judge,  .    .    .  one  thousand  five  hundred  dollars. 
Superintendent  of  schools,  seven  hundred  and  fifty  dollars, 

DAWSON   COUNTY. 

Treasurer, two  thousand    dollars,         t 

Sheriff, two  thousand  five  hundred  dollars. 

Assessor one  thousand  five  hundred  dollars. 

Clerk  and  Recorder two  thousand  dollars. 

Deputy  (/lerk  of  District  Court,  .    .  one  thousand  dollars, 

Probate  Judge, one  thousand  dollars, 

Superintendent  of  schools,   ....  six  hundred  dollars, 

DEER   LODGE  COUNTY. 


« 


Treasurer,  ....  two  thousand  five  hundred  dollars. 

Sheriff, three  thousand  dollars. 

Assessor, two  thousand  five  hundred  dollars, 

Clerk  and  Recorder, two  thousand  dollars, 

Clerk  of  District  Court, two  thousand  dollars, 
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Probate  Judge, two  thousand  dollars. 

Superintendent  of  schools,  ....  one  thousand  dollars, 

GALLATIN   COUNTY. 

Treasurer, two  thousand  five  hundred  dollars. 

Sheriff, two  thousand  five  hundred  dollars, 

Assessor, two  thousand  five  hundred  dollars, 

Clerk  and  Recorder,  .  two  thousand  five  hundred  dollars. 
Clerk  of  District  Court,  one  thousand  two  hundred  dollars. 
Probate  Judge,  .  .  one  thousand  eight  hundred  dollars. 
Superintendent  of  schools,  ....  one  thousand  dollars, 

JEFFERSON   COUNTY. 

Treasurer one  thousand  five  hundred  dollars. 

Sheriff, two  thousand  dollars. 

Assessor, one  thousand  five  hundred  dollars. 

Clerk  and  Recorder,  .  one  thousand  five  hundred  dollars. 
Deputy  Clerk  of  District  Court,  .  .  six  hundred  dollars. 
Probate  Judge,  .  .  .  one  thousand  two  hundred  dollars. 
Superintendent  of  schools,  seven  hundred  and  fifty  dollars, 

LEWIS  AND  CLARKE  COUNTY. 

Treasurer; two  thousand  five  hundred  dollars, 

Sheriff, three  thousand  dollars. 

Assessor, two  thousand  five  hundred  dollars. 

Clerk  and  Recorder, two  thousand  dollars, 

Clerk  of  District  Court, two  thousand  dollars, 

Probate  Judge, two  thousand  dollars. 

Superintendent  of  schools,  .    .    .  one  thousand  dollars, 

MADISON   COUNTY. 

Treasurer, -two  thousand-two  hundred  dollars. 

Sheriff, two  thousand  dollars. 

Assessor one  thousand  five  hundred  dollars. 

Clerk  and  Recorder, two  thousand  dollars, 

Clerk  of  District  Court,  one  thousand  five  hundred  dollars, 
Probate  Judge,  .  .  .  one  thousand  two  hundred  dollars. 
Superintendent  of  schools,  .    .    .*  .  one  thousand  dollars, 

MEAGHER   COUNTY. 

Treasurer, two  thousand  dollars. 

Sheriff, two  thousand  dollars. 
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Assessor, one  thousand  five  hundred  dollars, 

Clerk  and  Recorder, two  thousand  dollars, 

Deputy  Clerk  of  District  Court,  .    .  one  thousand  dollars, 

Probate  Judge, one  thousand  dollars, 

Superintendent  of  schools,  .    .    .  eight  hundred  dollars, 

MISSOULA   COUNTY. 

Treasurer, two  thousand  dollars. 

Sheriff, two  thousand  two  hundred  dollars, 

Assessor, one  thousand  five  hundred  dollars, 

Clerk  and  Recorder,  one  tJiousand  eight  hundred  dollars. 
Deputy  Clerk  of  District  Court,  .  nine  hundred  dollars, 

Probate    Judge, twelve  hundred  dollars. 

Superintendent  of  schools,  ....  one  thousand  dollars, 

SILVER   BOW   COUNTY. 

Treasurer, two  thousand  five  hundred  dollars. 

Sheriff, three  thousand  dollars, 

Assessor, two  thousand  five  hundred  dollars, 

Clerk  and  Recorder,  two  thousand  five  hundred  dollars, 
Deputy  Clerk  of  District  Court,  .  two  thousand  dollars, 

Probate    Judge, two  thousand  dollars, 

Superintendent  of  schools,  .    .  •.  one  thousand  dollars. 


YELLOWSTONE*  COUNTY. 


Treasurer, two  thousand  five  hundred  dollars, 

Sheriff,  .  two  thousand  seven  hundred  and  fifty  dollars, 

Assessor, two  thousand  dollars, 

Clerk  and  Recorder,  two  thousand  five  hundred  dollars, 
Deputy  Clerk  of  District  Court,  twelve  hundred  dollars. 
Probate  Judge,  .  .  .  one  thousand  five  hundred  dollars, 
Superintendent  of  schools,  ....  one  thousand  dollars, 

— which  sums  shall  be  paid  to  them  quarterly,  out  of  the  sautriestobe 
contingent  fund  in  their  respective  county  treasuries,  ^^**'**'**'*^' 
upon  the  warrant  of  the  county  commissioners,  it  being 
the  true  intent  and  meaning  of  this  act  to  limit  the  max- 
imum annual  compensation,  from  every  source,  of  the 
officers  named  in  the  first  section  of  this  act  to  the  sums 
named  in  this  section. 

Sec.  6.    That  each  of  said  officers  named  in  the  first 
section  of  this  act  shall,  at  the  end  of  each  quarter,  pay 
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into  their  respective  county  treasuries,  for  the  use  of  their 

To  p»y  ovw  counties,  all    fees,  costs,  penalties,  percentages,  allow- 

quarteriy.       ances,  and  perquisites,  of  every  sort  collected  by  them 

during  said  quarter,  to  the  credit  of  the  contingent  fund 

of  the  county. 

It  shall  be  the  duty  of  the  sheriff,  at  the  expiration  of 
his  official  term  of  office,  or  within  ten  days  thereafter, 
to  pay  over  to  his  successor  in  office,  all  moneys  that 
may  be  in  his  hands  under  any  execution,  order  of  sale, 
or  other  legal  process,  of  whatever  kind,  or  the  proceeds 
arising  from  any  sale  of  real  or  personal  property  by  him 
previously  made,  and  where  he  holds  the  same  awaiting 
the  order  of  the  court  for  confirmation  of  sale  or  distri- 
bution of  proceeds. 

Sec.  7.  In  case  any  officer  named  in  this  act  shall  fail 
Pexuaty  for  to  pay  over  into  the  county  treasury  any  money  found 
WW  over."**  ***  ^"^  ^""^"^  ^™  upon  his  Settlement  with  the  county  com- 
missioners under  this  act  for  the  period  of  thir^  days 
after  the  same  shall  have  been  ascertained  and  found  by 
them  to  be  due,  and  notice  given  him ;  or,  if  any  of  said 
officers  shall,  with  intent  to  violate  this  act,  fiiil  to  furnish 
the  statements  and  reports  herein  requiired,  at  the  time 
and  in  the  manner  herein  specified ;  or,  if  the  sheriff  shall 
fail  to  pay  over  moneys  to  his  successor  in  office,  as  pro- 
vided in  section  6  of  this* act;  or,  if  any  of  said  officers 
shall  willfully  make  any  such  report  false  in  any  material 
matter, knowing  the  same  to  be  so;  or, if  any  of  said  offi- 
cers shall  willfully  violate  any  of  the  provisions  of  this 
act, — he  shall,  upon  conviction  upon  indictment  in  the 
district  court  of  the  proper  county,  be  adjudged  guilty  of 
misconduct  in  office,  and  be  immediately  removed  there- 
from, and,  in  addition,  forfeit  all  compensation  to  which 
he  would  otherwise  be  entitled,  and  be  condemned  to 
pay  a  fine  for  the  use  of  the  county  of  not  less  than  five 
hundred  dollars  nor  more  than  two  thousand  dollars,  for 
the  payment  of  which  forfeiture  and  fine,  as  well  as  any 
amount  otherwise  due  from  him  in  his  official  capacity, 
his  sureties  shall  also  be  liable  upon  their  bond,  to  be 
recovered  in  a  civil  action,  in  the  name  of  the  territory  of 
Montana,  for  the  use  of  the  county  in  which  he  was  an 
officer. 

Sec.  8.  The  official  bond  required  by  law,  and  here- 
after taken  from  any  officer  named  in  this  act,  shall  be 
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deemed  and  held  to  make  the  parties  to  the  same  liable 

for  any  violation  on  the  part  of  the  officer  for  whom  they .  ^U^«">® 

•  r  r    \  ..  1  r         A  e      a_i_     **•    liable    R>r 

are  sureties  of  any  of  the  provisions  thereof,  and  for  the  neglect  of  duty 
faithful  performance  of  all  the  duties  hereby  required.       by  <>«<»»• 

Sec.  9.  Before  the  county  commissioners  shall  issue 
a  warrant  upon  the  county  treasurer  to  any  clerk,  deputy, 
or  other  assistant,  for  his  compensation  or  salary,  as 
prescribed  in  the  third  section  of  this  act,  said  clerk, 
deputy,  or  assistant,  shall  sign  a  receipt,  and  verify  the 
same  by  oath  or  affirmation  attached,  which  receipt  and 
oath  or  affirmation  shall  be  in  the  following  form  : 

1^-.  Form  of  re- 

i^u.  .     .     .  oeipt  and  oer- 

Received  of  the  (here  recite  the  county),  by  (here  **fl<»*«- 
state  name  of  party  receiving  salary  or  compensation) 

dollars  in  full  for  services  as  (here 

insert  .services)  for ending  .... 

A.  D.  18  .    . 

(Name  of  party  receiving  same.) 

I  hereby  swear  (or  affirm)  that  I  have  rendered 
the  services  as  herein  stated,  and  that  I  have  received  the 
full  sum  set  forth  in  the  above  receipt  for  my  own  use 
and  benefit,  and  tliat  I  have  not  paid,  deposited,  or 
assigned,  nor  contracted  to  pay,  deposit,  or  assign,  any 
part  of  such  compensation  for  the  use  of  any  other  per- 
son, nor  in  any  way,  directly  or  indirectly,  paid  or  given, 
nor  contracted  to  pay  or  give,  any  reward  or  compensa- 
tion for  any  office,  or  the  emoluments  thereof 

(Name  of  party.) 

Sworn  to  and  subscribed  before  me,  this  .    .    . 
day  of.    .    .  18  .    . 

(Signature  of  officer.) 

And  said  receipt  and  oath  or  affirmation  shall  be  pre- 
served and  filed  by  the  county  clerk. 

Sec.    10.  •  Every   sheriflT,   deputy,   or    other    person, 
appointed  by  tlie  court  to  serve  or  execute  any  writ  or   Reasonable 
other  process  issued  therefrom,  shall  serve  or  execute  2555^  ?«! 
the  same,  and  shall  receive  therefor   his  or  their  actual,  <*"• 
reasonable,  and  necessary  expenses  whfle  in  the  perform- 
ance of  such  duty,  and  such  actual  expenses  shall  be 
ascertained  by  the  county  commissioners,  and  paid  out 
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of  the  treasury  of  the  proper  county ;  but  before  the  same 
shall  be  paid,  the  sheriff,  deputy,  or  other  person  serving 
or  executing  the  writ  or  other  process,  shall  make  out  a 
sworn  statement  in  detail  of  the  distance  traveled,  the 
name  of  the  person  or  persons  served  with  such  writ  or  other 
process,  and  the  amount  of  money  actually  paid  as 
expenses,  with  vouchers  for  railroad  fare  and  other  trans- 
portation, and  if  the  county  commissioners,  after  an 
examination  of  the  same,  shall  find  that  the  expenses  are 
reasonable,  and  the  amount  stated  was  actually  paid,  tliey 
may  order  the  same,  or  any  part  thereof,  to  be  paid  out 
of  the  contingent  fund  of  their  respective  counties. 


Sec.  II.    This  act  shall  take  effect  and  be   in  force 
DatM  at  which  from  and  after  the  third  Monday  in  December,  1885, 
SSouuitorSS  except  as  to  the  following  officers :  It  shall  take  effect  as  to 
cSSw.*^""*^  county  treasurers  on  and  after  the  first  Monday  of  March, 
1886 ;  and  as  to  the  county  assessors,  justices  of  the  peace, 
and  constables,  it  shall  take  effect  from  and  after  its  pas- 
sage.    All  costs,  fees,  percentages,  allowances,  and  pen- 
alties, and  other  perquisites,  of  whatever  kind,  belonging 
to  the  counties,  under  the  provisions  of  this  act,  remain- 
ing unpaid  at  the  end  of  the  official  term  of  office  of  any 
officer  named  in  this  act,  shall  in  nowise  belong  to  or  be 
the  property  of  any  such  officer,  but  sliall  be  collected  by 
his*  successor  in  office,  and  paid  into  the  treasury  of  the 
proper  county. 

Sec  12.     Justices  of  the  peace  shall  be  allowed  a  fee 

OompensaUon  ^^  ^"^  dollar  at  the  commencement  of  any  suit,  civil  or 

of  justioee  of  criminal,  and  three  dollars  additional  for  trying  any  case, 

e  peaoe.       ^^ ^  ^^^  morc  than  six  dollars  for  trying  any  case,  and 

this  shall  be  in  full  for  all  services  required  by  law  in  the 

progress  of  any  suit,  including  final  judgment     For  all 

transcripts,  on  appeal  or  otherwise,  twenty  cents  per  folio 

of  one  hundred  words  or  fraction  thereof. 

Sec.  13.  The  fees  of  constables  shall  be  the  same  as 
oompensation  those  allowcd  sheriffs  for  similar  services,  but  they  shall 
of  oonsubies.   j^  ^^  ^^^^  charge  or  be  allowed  any  fee  for  attendance 

on  the  court  for  the  entry  of  any  warrant  or  subpoena, 

Miieaflre.       separate  or  apart*from  the  fee  allowed  for  a   return,  nor 

for  the  discharge  of  any  prisoner,  nor  shall  he  be  allowed 

any  mileage  for  any  distance  traveled  less  than  one  mile. 
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Sec.  14.     County   officers,  jurors,  witnesses,  and  'all 
other  parties  that  may  be  entitled  to  mileage  from  the  ^J^g^  ^i 
several  counties  in  the  territory,  shall  be  entitled  to  col-oer8,juro»and 
lect  mileage  at  the  rate  of  fifteen  cents  per  mile  for  the  ^*"*"^- 
distance  actually  traveled,  and  no  more. 

Sec.  15.     All  acts  and  parts  of  acts,  in  conflict  with  the 
provisions  of  this  act,  be  and  the  same  are  hereby  repealed. 

Approved  March  12,  1885. 


COUNTY  POOR-MEDICAL  ATTENDANCE. 

AN  ACT  to  amend  section  981  of  the  fifth  diviBion  of  the  revised  statutes  of 

Montana. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territoty 
of  Montana  : 

Sec  I.  That  section  961  of  the  fifth  division  of  the 
revised  statutes  of  Montana  be  amended  to  read  as  fol- 
lows : 

Sec  961.     And  the  boards  of  county  commissioners  of 
the  several  counties  shall  annually,  at  their  December mis^en^'to 
meeting,  make  a  contract  with  some  resident  practicing  SSSdicia  treat^ 
physician  to  furnish  medical  attendance  to  the  said  sick,^«'J*    *^o*or 
poor,  and  infirm  of  their  respective  counties,  and  to  the  and  county 
inmates  of  the   county  jail  who   may  require   medical  ^     "*'*^ 
treatment  for  the  succeeding  year,  and  shall  also  make 
provision  for  furnishing  such  medicines  as  may  be  re- 
quired for  such  poor,  sick,  and  infirm,  and  the  inmates 
of  the  county  jail  who  may  require  medicines. 

Approved  March  10,  1885. 


COUNTY   SURVEYORB. 

AN  ACT  to  unend  section  447,  of  the  fifth  division  of  the  greneral  laws  of 

Montana. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territoty 
of  Montana: 

Sec  I.  That  section  447,  of  the  fifth  division  of  the 
general  laws  of  Montana,  be  and  the  same  is  hereby 
amended  to  read  as  follows : 


J2  GENERAL  LAWS  OF  MONTANA. 

Sec.  447.     It  shall  be  the  duty  of  the  county  surveyor, 
tc  '^y  himself  or  one  of  his  deputies,  to  execute  any  survey 
rar^  ^on  le-  which  may  be  required  by  any  court,  upon  the  applica- 
wMMandco^m^^^O'^  of  any  individual  or  corporation,  and  shall  execute 
n^mmiwion- 2iny  survcy  required  by  the  board  of  county  commission- 
ers.    He  shall  be  paid  for  his  services  seven  dollars  per 
day  while  making  the  survey,  the  amount,  in  the  first 
^™^^^3;  instance,  to  be.  paid  by  the  person  or  corporation  for 
whose  benefit  the  survey  is  made,  and  in  the  other,  by 
the  county  commissioners,  by  oraer  on  the  county  treas- 
urer, against  the  proper  fund. 

Sec.  2.     This  act  shall  be  in  force  and  take  effect  from 
and  after  its  passage. 

Approved  March  12,  1885. 


COUNTY  TREASURERS. 

AN  ACT  to  amend  section  89,  article  2,  fifth  division,  revised  statutes  of  the 
territory  of  Montana,  and  for  other  purposes. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sec  I.  That  section  89  of  article  2,  fifth  division, 
revised  statutes  of  the  territory  of  Montana,  be  amended 
so  as  to  read  as  follows : 

Sec.  89.     That  each   county  treasurer  shall,  at  the 

expiration  of  each  and  every  quarter,  make  a  settlement 

oomi^'^^oom^  with  the  board  of  county  commissioners  of  their  respec- 

n^i^oner stive  counties,  and  shall  make  a  quarterly  report  of  all 

moneys  collected  for  county  and  territorial  purposes,  and 

shall  forthwith,  before  the  board  adjourns,  transmit  such 

report,  together  with  the  amount  due  the  territory,  to  the 

^  territorial  treasurer. 

What  third  ^^^-  2*  That  the  third  quarter  of  each  fiscal  year  shall 
gttMtor  ^aii  be  held  to  include  the  first  day  of  December,  for  the  col- 
dude.  '  lection  and  disbursement  of  the  revenues. 

Penaitj   for     ^^^-  3"     That  if  any  county  treasurer  shall  neglect  or 

negiectto  com- refuse  to  comply  with  the  provisions  of  this  act,  he  shall 

be  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be 

fined  in  any  sum  not  exceeding  two  hundred  dollars  for 
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each  and  every  day  he  may  neglect  or  refuse  to  transmit 
to  the  territorial  treasurer  the  amount  found  due  from 
his  county  to  the  territory. 

Approved  February  27,  1885. 


CORONERS-JURORS- WITNESSES. 

AN  ACT  to  amend  section  420  of  the  fifth  division  of  the  revised  statutes  of 

Montana  territory,  of  1879. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sec.  I.  That  section  420  of  the  fifth  division  of  the 
revised  statutes  of  the  territory  of  Montana,  1 879,  be  and 
the  same  is  hereby  amended  so  as  to  read  as  follows  : 

Sec  420.     The  coroner  may  issue  subpoenas  within  ^^^^^ 
his  county  for  witnesses,  returnable  forthwith,  or  at  such  pcenas. 
time  and  place  as  he  shall  therein  direct;  and  jurors  and 
witnesses  shall  be  entitled  to  receive  the  same  fees  and  compensation 
mileage  as  are  now  allowed  by  law  before  a  justice  of^^Jggg^  ■"** 
the  peace ;  and  the  coroner  shall  have  the  same  authority 
to  enforce  the  attendance  of  jurors  and  witnesses,  and  to 
punish  them  for  contempt  in  disobeying  process,  as  a  ^^piSiLh  for 
justice  of  the  peace  has,  when  his  process  issues  in  be- ®*''*^™p^* 
half  of  the  territory. 

Approved  February  20,  1885. 


CRIMINAL  ACTIONS-PLEADING. 

AN  ACT  to  amend  section  211  of  th«^  third  division  of  the  revised  statutes  of 

Montana. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sec.  I.  That  the  second  subdivision  of  section  211  of 
chapter  9  of  the  third  subdivision  of  the  revised  statutes 
of  Montana  be  and  the  same  is  hereby  amended  to  read 
as  follows: 
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Plea.  Second.     The  acts  constituting  the  offense  are  stated 

in  an  indefinite,  ambiguous,  and  uncertain  manner. 

Approved  March  lo,  1885. 


CROW  INDIAN  RESERVATION. 

AN  ACT  ooDoemlnK  Uiat  portion  of  the  Crow  Indian  reservation  adjacent  to 

Tellowatone  county. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

Sec.  I.  All  that  portion  of  the  Crow  Indian  reserva- 
tion lying  between  the  Wyoming  line  and  the  Yellow- 
stone river,  and  west  of  the  Big  Horn  river,  in  Montana 
territory',  that  may  hereafter  be  segregated  and  thrown 
open  for  settlement,  shall  form  a  part  of  Yellowstone 
county. 

Sec.  2.  That  all  that  portion  of  the  Crow  reserve 
included  within  the  boundaries  described  in  section  i  of 
this  act  be  and  the  same  is  hereby  attached  to  the 
county  of  Yellowstone  for  judicial  purposes. 

Sec.  3.  This  act  to  be  in  full  force  and  effect  from 
and  after  its  passage. 

Approved  March  5,  1885. 


deadly  weapons. 

AN  ACT  to  amend  section  62  of  chapter  IV  of  the  fourth  division  of  the  revised 

statutes. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

Sec.  I.  That  section  62  of  chapter  IV  of  the  fourth 
division  of  the  revised  statutes  be  amended  to  read  as 
follows : 

Sec.  62.     Every  person  in  this  territory  having,  carry- 
Threateningw  ing,  or  procuring  from  another  person,  any  dirk,  dirk- 
i^^°J  pj^  knife,  sword,  sword-cane,  pistol,  gun,  or  other  deadly 
prohibited,      weapon,  who  shall,  in  the  presence  of  one  or  more  per- 
sons, draw  or  exhibit  any  of  said  deadly  weapons  in  a 
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rude  or  angry  or  threatening  manner,  not  in  necessary 
self  defense,  or  who  shall  in  any  manner  unlawfully  use 
the  same  in  any  fight  or  quarrel,  the  person  or  persons 
so  offending,  upon  conviction  thereof  in  any  criminal 
court  in  any  county  in  this  territory,  shall  be  fined  in    penalty, 
any  sum  not  less  than  ten  dollars  nor  more  than  one 
hundred  dollars,  or  imprisoned  in  the  county  jail  not  less 
than  one  month  nor  more  than  three  months,  at  the  dis- 
cretion of  the  court,  or  by  both  such  fine  and  imprison- ^,^^5^^®^ 
ment,  together  with  the  costs  of  prosecution,  which  said 
costs  shall  in  all  cases  be  computed  "md  collected  in  the 
same  manner  as  costs  in  civil  cases ;  and  all  fines  and  foifeitores  ^ 
forfeitures  arising  under  the  provisions  of  this  act  shall  JSunS^^  tiSI£ 
be  paid  into  the  county  treasury  for  school  purposes :  ^»y. 
Provided,  that  no  sheriff,  deputy  sheriff,  constable,  mar- 
shal, or  other  peace  officer,  shall  be  held  to  answer,  under    peaceoiRcets 
the  provisions  of  this  act,  for  drawmg  or  exhibiting  any  oS^  of'thlfe 
of  the  weapons  hereinbefore  mentioned  while  in  the  law-  d«ti«. 
ful  discharge  of  his  or  their  duties. 

Sec.  2.     All  acts  and  parts  of  acts,  in  conflict  with  this 
act,  are  hereby  repealed. 

Sec.  3.    This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  March  12,  1885. 


DEAF  MUTE  AND  BLIND  CHILDREN. 

AN  ACT  to  amend  sectlonB  904  and  906  of  the  tlfth  division,  revised  statutes  of 

Montana  territory. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sec.  I.  Sections  504  and  506  of  chapter  19  of  the 
fifth  division  of  the  revised  statutes  of  the  territory  of 
Montana  are  hereby  amended  as  follows:  Governor  and 

superintendent 
of    publlo     in- 

Sec.  504.     The  governor  and  superintendent  of  public  ^^^j^  f^*? 
instruction  of  this  territory  are  hereby  authorized  to  con-  care    of  de^ 

.       ..«  •.    1  1      •      ."t.    .  •         •  ^  ^      ^        '^  muteand  blind 

tract  With  any  suitable  institution  in  any  state,  territory,  children. 
or  federal  district  in  the  United  States,  for  the  education 
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of  any  deaf  mute  or  blind  child,  between  the  ages  of  eight 
benSdUmited^  ^^^  eighteen  years,  who  is  actually  a  resident  of  this  ter- 
*  ritory,  at  an  expense  to  the  territory  of  not  more  than 
three  hundred  dollars  per  annum  for  each  such  child 
and  for  a  term  not  exceeding  six  years  for  each  such 
child,  including  the  time  that  any  such  child  has  had  the 
ceitifloate  re- benefit  of  the  law  heretofore  in  force ;  and  upon  the  cer- 
quired.  tificate  of  the  governor  and  superintendent  of  public  in- 

struction that  such  contract  has  been  made,  and  that  any 
such  child  is  receiving  instruction  in  such  institution,  the 
territorial  auditor  shall  draw  his  warrant  on  the  territo- 
rial treasurer' for  the  payment  of  the  fees  of  said  institu- 
tion, in  accordance  with  [the]  terms  of  the  contract 
made. 

Sec.  506.     Whenever  it  is  brought  to  the  attention  of 
the  governor  and  the  superintendent  of  public  instruc- 
tioSto"??*^ tion  of  this  territory  that  there  is  a  deaf  mute  or  blind 
vided.  child,  between  the  ages  of  eight  and  eighteen  years, 

whose  parents  or  guardian  are  financially  unable  to  de- 
fray the  traveling  expenses  attendant  upon  going  to  or 
returning  from  said  institution  of  learning,  then  it  shall 

Eecort  to  b«  ''^  ^^^  ^^^  ^^  ^^^  govcrnor  and  superintendent  of  public 
furnished  i  f  instruction  to  procure  suitable  transportation  for  said 
neceflsarjr.  chjij^  ^nd  such  escort  as  may  be  necessary  and  required 
for  the  safe  transportation  to  and  from  said  institution, 
and  certify  the  same  to  the  auditor,  who  shall  draw  his 
warrant  on  [the]  territorial  treasurer  for  the  amount 
thereof 

[The  foregoing  act,  having  been  presented  to  the  govtmor  <^  Montana  terri- 
tory on  the  twenty-sixth  day  of  February,  1885.  for  approval,  and  not  having 
been  returned  by  him  to  that  house  of  the  legislative  aseembly  in  which  it 
originated  within  the  time  prescribed  by  secUon  1842,  chapter  1,  title  XXIII, 
revlaed  statutes  of  the  United  States,  has  become  a  law  without  his  approval.  J 


FENCES. 
AN  ACT  conoeming  fences. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Tenitory 
of  Montana  : 

Sec.  I.  The  following  shall  be  deemed  legal  and  suf- 
ficient fences,  provided  they  shall  not  be  less  than  four 
and  one-half  feet  in  height : 
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First.     All  fences  constructed  of  not  less  than  four 
strong  poles  or  rails,  the  lowest  not  more  than  one  foot 
and  a  half  from  the  ground,  firmly  fastened  to  well  sup-   Le«ia  fenoM 
ported  leaning  posts,  not  more  than  twenty   (20)   feet  ^•'*"***' 
apart. 

Second.  All  fences  constructed  of  at  least  one  strong 
pole,  rail,  or  board,  and  three  barbed  wires,  the  lowest 
not  more  than  one  foot  and  a  half  from  the  ground,  all 
firmly  fastened  to  well  supported  leaning  posts,  not  more 
than  twenty  feet  apart. 

Third.  All  fences  constructed  of  at  least  one  strong 
pole,  rail,  or  board,  and  three  barbed  wires,  the  lowest 
not  more  than  one  foot  and  a  half  from  the  ground,  all 
well  secured  to  posts  firmly  set  in  the  ground,  at  a  dis- 
tance not  to  exceed  twenty  feet  apart. 

Fourth.  All  fences  constructed  of  at  least  four  barbed 
wires,  the  lowest  of  which  shall  not  be  more  than  one 
foot  and  a  half  from  the  ground,  well  secured  to  posts 
firmly  set  in  the  ground,  at  a  distance  not  exceeding 
thirty  feet  apart,  with  not  less  than  seven  pickets,  at  least 
five  feet  in  length,  interwoven  in  and  fastened  to  said 
wires  between  each  two  of  said  posts,  in  such  lyanner 
that  there  shall  be  no  space  to  exceed  four  feet  in  widtli. 

Fifth.    All  worm  fences  and  stone  walls. 

• 

Sixth.  All  rivers,  hedges,  mountain  ridges,  and  bluffs,  j^^^^^  ^^^ 
or  other  thing  which  it  may  be  impossible  for  stock  to  J^'^'JJJJ'^  y*'**^ 
pass :  Provided^  that  none  of  the  hereinbefore  described 
fences  shall  be  deemed  legal  and  sufficient  for  stack 
yards,  or  places  where  grain,  hay,  or  straw  is  kept,  but 
that  such  stack  yards  and  places  shall  be  fenced  by  a 
fence  six  feet  high,  constructed  of  not  less  than  six  poles 
or  boards,  fastened  securely  to  posts  set  firmly  in  the 
ground,  and  not  exceeding  fourteen  feet  apart. 

Sec.  2.  Any  person  or  persons  who  shall  construct  or  f^^SS^to^  be 
maintain  a  barbed  wire  fence  without  a  strong  pole,  rail.surmountedby 
or  board  at  or  near  the  top,  except  as  provided  in  subdi-  ?»if  w'SJuS.*' 
vision  four  (4),  section  one   (i),  of  this  act,  shall   be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  not  to  exceed  one 
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Penalty.  hundred  dollars,  or  by  imprisonment  in  the  county  jail 
for  a  term  not  exceeding  three  months,  or  by  both  such 
fine  and  imprisonment,  at  the  discretion  of  the  court, 
together  with  the  costs  of  prosecution. 

Sec  3.    Section  i  of  an  act  entitled  "An  act  concem- 
ci]^***"'ing  fences,'^  approved  February  23,  1881,  together  with 
all  acts  and  parts  of  acts  in  conflict  with  the  provisions 
of  this  act,  are  hereby  repealed. 

Sec.  4.    This  act  shall  take  effect  and  be  in  force  from 
and  after  the  first  day  of  June,  1885. 

Approved  March  10,  1885. 


Boundariei. 


FERGUS,  COUNTY  OP. 
AN  ACT  to  create  the  county  of  Fei|:tts  and  for  the  election  <rf  oflloerB  thereof. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sec  I.  That  all  that  portion  of  Meagher  county  lying 
and  sttuate  within  the  following  boundaries,  to-wit: 
Beginning  at  the  north-east  corner  of  said  Meagher 
county,  thence  west,  on  the  north  line  of  said  county  to 
Arrow  creek ;  thence  up  said  Arrow  creek  to  the  inter- 
section of  what  is  known  as  Surprise  creek ;  thence  up 
said  Surprise  creek  to  the  center  of  the  divide  between 
the  waters  of  Belt  and  Judith  creeks ;  thence  in  a  south 
and  south-easterly  direction,  on  the  center  of  the  divide 
between  the  waters  of  the  Belt,  Smith,  Musselshell,  and 
Judith  rivers,  to  the  most  easterly  point  of  the  Belt 
mountains,  at  the  Judith  gap ;  thence  due  east,  to  the 
nearest  branch  of  Careless  creek ;  thence  down  the  mid- 
dle of  Careless  creek  to  the  Musselshell  river ;  thence 
down  the  middle  of  the  Musselshell  to  the  place  of  begin- 
ning, be,  and  the  same  is  hereby,  erected  into  a  new 
county,  to  be  known  as  and  called  Fergus  county.  That 
the  town  of  Lewistown,  within  the  boundaries  mentioned, 
County  ieat.  shall  bc  the  county  seat  of  said  county.  All  laws  of  a 
general  nature,  applicable  to  the  several  counties  of  this 
territory,  and  the  officers  thereof,  are  hereby  made  appli- 
cable to  the  county  of  Fergus  and  the  officers  who  may 
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hereafter  be  elected  or  appointed  therein,  except  as  oth- 
erwise provided  in  this  act. 

Sec.  2.    That  the  indebtedness  of  Meagher  county,  as 
the  same  shall  exist  on  the  first  day  of  December,  A.  D.     A4ju«tment 
1 886,  shall  be  apportioned  between  said  county  and  ^^^'^^J^S^  •"* 
gus  county,  by  first  deducting  irom  said  indebtedness  all  **' 

moneys  on  hand  in  the  treasury  of  said  county  of 
Meagher,  and  all  moneys  belonging  to  said  coun^  in 
the  possession  of  or  under  the  control  of  the  county 
treasurer ;  also  deducting  the  cost  of  erecting  and  fur- 
nishing the  court  house  and  county  jail,  and  the  valua- 
tion of  all  real  estate  owned  by  said  county,  as  shown  by 
the  books  of  the  county  commissioners;  the  remainder 
of  the  indebtedness  shall  be  divided  between  the  said 
counties  of  Meagher  and  Fergus  in  proportion  as  the 
taxable  property  of  that  portion  of  the  former  embraced 
within  the  above  described  boundaries  bears  to  the  entire 
taxable  property  of  the  present  county  of  Meagher,  tak- 
ing as  a  standard  therefor  the  assessment  of  the  year 
1 886:  Proinded,  Xhsit  the  treasurer  of  Meagher  county 
shall,  at  the  time  of  the  adjustment  as  above  provided,  ^^ 
make  out  and  transfer  to  the  county  commissioners  of  taxes.  **"*" 
Fergus  county  lists  of  all  delinquent  tax-payers  and 
amount  of  uncollected  taxes :  Provided  furthet^  that  no 
delinquent  taxes  due  the  cotmty  be  considered  in  the 
adjustment  of  the  de^t  as  hereinbefore  provided,  but  it 
shall  be  the  duty  of  the  treasurer  of  Meagher  county  to 
collect  such  delinquent  taxes,  and  turn  over  to  the  treas- 
urer of  Fergus  county  their  pro  rata  share  of  such  taxes 
as  he  may  be  able  to  collect  within  thirty  days  after  mak- 
ing such  collection :  And  it  is  further  provided,  should 
there  be  a  surplus  of  funds  in  the  hands  of  the  treasurer  gu^iug  ©f 
of  Meacrher  county  after  the  adjustment  as  l^^r^^^before^j^Jo^^^ 
provided,  said  surplus  shall  be  divided  between  the  coun-tain  event, 
ties  of  Meagher  and  Fergus  in  the  same  manner  as  herein 
provided  for  dividing  indebtedness. 

Sec.  3.    The  county  commissioners  of  Meagher  and 
Fergus  counties  shall  meet  at  the  court  house  at  White 
Sulphur  Springs  on  the  first  day  of  December,  1886,  to    county  oom- 
adjust  the  indebtedness  between  said  counties  upon  the^^^^"  iSr 
basis  named  in  section  2  of  this  act     When  adjusted,  if^JnJioTOuntiS 
the  county  of  Fergus  shall  be  liable /or  any  part  thereof, 
it  is  hereby  made  the  duty  of  the  county  commissioners 
of  said  last  named  county  to  cause  to  be  issued  to  the 
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county  commissioners  of  Meagher  county  a  warrant  or 
nSto  to'^bT  to^  warrants  therefor,  which  in  the  aggregate  shall  equal  tlic 
sued,  and  how  amount  of  Said  indebtedness  for  which  the  count)'  of 
^^^'  Fergus  shall,  under  the  adjustment  mentioned,  be  liable; 

and  the  warrant  or  warrants,  if  not  paid  on  presentation 
to  the  treasurer  of  Fergus  county,  shall  be  by  said  treas- 
urer indorsed  "Not  paid  for  want  of  funds  in  the  treas- 
ury," and  shall  thereafter  bear  like  interest  as  other 
county  warrants. 

Sec.  4.    At  the  general  election  on  the  first  Tuesday 
^^J^|<»;^j^«^  after  the  first  Monday  in  November,  A.  D.  1886,  the  fol- 
andhow.        lowing  officers  shall  be  elected  for  the  county  of  Fergus 
by  the  qualified  voters  of  said  Fergus  county,  to-wit: 
One  sheriff,  one  probate  judge,  one  county  clerk  and 
recorder,  one  county  assessor,  one  county  treasurer,  one 
county  surveyor,  one  county  coroner,  one  county  super- 
intendent of  schools,  one  public  administrator,  and  three 
county  commissioners.     The  persons  severally  elected  to 
tic "  hSw  **di  ^"^^  offices,  except  county  commissioners,  shall  hold 
dded.  office  Until  the  next  general  election  in  1888,  and  until 

their  successors  are  elected  and  qualified.  The  two  per- 
sons receiving  the  highest  number  of  votes  for  county 
commissioners  shall  hold  the  office  until  the  third  Mon- 
day in  December,  1890;  the  person  receiving  the  next 
highest  vote  for  county  commissioner  shall  hold  the 
office  until  the  general  election  in  1888.  Said  several 
commissioners  shall  continue  in  office  until  their  several 
successors  are  elected  and  qualified.  If  two  or  more  per- 
sons voted  for  as  commissioners  at  said  election  receive 
an  equal  number  of  votes,  the  terms  of  office  of  the  com- 
missioners between  whom  such  tie  exists  shall  be  deter- 
mined by  lot. 

DiTi^on   of     Sec.  5.    That  at  their  first  meeting  the  commissioners 
theoounty  into  of  said  Fergus  county  are  empowered  to  subdivide  said 

townships  and  ^    '    ^  ••!.  i.  i       *ii«i_  jj- 

road  distrioto.  couuty  mto  municipal  townships,  and  establish  road  dis- 
tricts; and  they  are  hereby  authorized  to  appoint  two 
Appoinunenti"^^*^^^  ^^  ^^^  pcace  and  two  constables  for  each  munic- 
?h  DMo^  ®f  ipal  township,  and  one  road  supervisor  for  each  road  dis- 
st^lSM^andtrict,  who  shall  hold  their  respective  offices  until  the 
road  -"P*"^"- general  election  in  1888,  and  until  their  successors  are 
elected  and  qualified. 

Sbc.  6.     Tliat,  in  addition  to  the  duties  required  under 
the  general  law  regulating  the  manner  of  conducting 
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elections,  the  commissioners  of  Meagher  county  shall, 
for  at  least  one  month  prior  to  the  time  of  holding  said 
election,  give  notice  of  the  same  in  some  newspaper  pub-    Duties  of 
lished  witiiin  the  limits  of  Fergus  county.    Said  notice  SJSIototb^ 
shall  state  the  time  of  holding  said  election,  the  different  g*^^*' <»'»»- 
voting  places,  and  the  officers  for  which  shall  or  may  be 
cast,  and  if  more  precincts  are  necessary  to  accommodate 
the  citizens  of  said  county,  the  said  commissioners  are 
empowered  to  establish  the  same. 

Sec.  7.  Upon  receiving  a  certificate  of  election  from  Q^^^y  ^fg^ 
the  commissioners  mentioned,  the  persons  so  elected,  on  ce». 
receiving  said  certificates,  shall,  without  delay,  qualify  in 
the  manner  prescribed  by  law  and  enter  on  the  dis- 
charge of  the  duties  of  the  several  offices  to  which  they 
may  be  respectively  elected ;  but  nothing  herein  shall  be 
construed  as  depriving  any  candidate  voted  for  at  said 
election  from  contesting  the  rights  of  office  in  the  method 
prescribed  by  law. 

Sec.  8.    The  county  of  Fergus  shall  have  full  power 
and  authority  to  contract  for  transcribing  such  part  of Oountyreoords 
the  public  records  of  Meagher  county  as  they  may  deemoonnty.Tfow 
useful  and  necessary  to  the  county  of  Fergus  and  its  in- Sd  oertiflSd!  * 
habitants,  and  for  this  purpose  shall  have  suitable  access 
to  the  records  of  Meagher  county.     Said  records,  when 
completed,  shall  be  carefully  compared  with  the  originals 
by  the  county  clerk  of  Meagher  county,  and,  if  correct, 
he  shall  certify  to  their  correctness  under  his  official  seal, 
and  thereafter  the  copies  of  said  records,  so  transcribed 
and  certified  to,  shall  be  admitted  and  received  in  evi- 
dence in  all  courts  of  law  in  this  territory,  and  shall  be 
in  all  other  respects  entitled  to  like  faith  and  credit  as  ^  J^"5iJ^her 
said  origfinal  records.     The  county  clerk  of  Meagher  «>wnty,    oom- 

*_i_ii  •i'i_'  ••  •  J  penaatlon     for 

county  shall  receive  for  his  services  in  comparing  and  certain    b  e  r- 

certifying  the  correctness  of  the  copy  of  said  records  five  ^'^^ 

dollars  per  diem  while  actually  engaged  in  said  labor, 

which  amount  shall  be  paid  by  the  county  of  Fergus,  on 

the  completion    thereof,  by  warrants  on   the    general 

fund. 

Sec.  9.    All  township  and  precinct  officers,  road  super-  aoS*of  "©ertiSn 
visors,  officers  of  school  districts,  and  other  officers  of  oiiicert. 
every  kind  within  the  county  of  Fergus,  whose  election 
or  appointment  is  not  herein  provided  for.  shall  or  may 
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continue  to  hold  [the]  offices,  and  exercise  the  duties 
pertaining  thereto,  until  the  expiration  of  the  term  for 
Dteirietoaoito  which  Said  officers  were  respectively  elected  or  appointed, 
dwk.  ^^"^  Whenever  district  courts  are  appointed  for  said  county 
the  clerk  or  deputy,  as  the  case  may  be,  shall,  from  the 
time  he  enters  upon  his  duties,  be  paid  for  his  public  ser- 
vices to  be  rendered  said  county  and  the  officers  thereof, 
an  annual  salary  of  three  hundred  dollars,  payable  in 
o^^qpu^dcS  quarterly  payments,  by  warrants  drawn  of  the  contingent 
of^e  miArictfond  of  said  county,  and,  in  addition  to  said  salary,  be 
"*    ■  entitled  to  the  fees  prescribed  in  "An  act  to  provide  com- 

pensation for  clerks  of  the  district  court,"  approved  July 
c^^^^S^n  22»  '*79'  T^^  county  clerk  and  recorder  of  said  county 
of.  shall  receive  for  his  services  as  defined  in  section  i  of 

"An  act  in  relation  to  fees  of  county  clerks,"  approved 
July  22,  1879,  a  salary  at  the  rate  of  six  hundred  dollars 
per  annum,  payable  quarterly  by  warrants  drawn  on  the 
general  fund  of  said  county,  and  payable  as  other  war- 
rants are  paid.  Said  officer  shall  also  be  entitled  to  the 
fees  prescribed  by  law  for  recording  deeds  and  other 
instruments,  and  for  all  other  services  rendered  by  him. 
The  fees  and  emoluments  of  all  officers  of  said  county 
shall  be  as  prescribed  by  law,  when  not  otherwise  pro- 
vided for  in  this  act. 

Sec.  10.  The  county  of  Fergus,  and  all  persons  in  its 
name,  are  hereby  prohibited  from  contracting  any  indebt- 
iiidei?tod*n*6B(iCdness  whcrcby  said  county  shall  be  bound  in  any  sum 
«f  Fwit^'*"*''  which  shall,  at  the  time  of  contracting  the  same,  exceed 
two  per  cent,  of  the  assessed  value  of  the  taxable  property 
of  said  county,  taking  the  last  previous  assessment 
thereof  as  the  standard  of  valuation,  and  no  cause  of 
action  shall  [lie]  against  said  county  for  any  indebted- 
ness contracted  in  its  name  above  the  limitation  named, 
however  the  same  may  be  evidenced ;  but  nothing  herein 
contained  shall  deprive  the  holder  of  any  indebtedness 
contracted  in  the  name  of  or  on  the  behalf  of  said  county 
from  the  right  of  action  against  the  person  or  persons 
who  actually  contracted  the  same,  or  who  received  a  con- 
sideration therefor. 

Sec.  1 1.     This  act  shall  take  effect  from  ai\d  alter  the 

When  to  take  ^^^^  day  of  December,  A.  D.  1886;  but  that  portion  of 

effect.  Fergus  county  lying  in  Meagher  county  shall  remain 

united  to  said  county  [of  Meagher]  for  judicial  purposes 

until  the  first  day  of  December,  1886,  and  the  oflBRMP^  of 
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Meagher  county  shall  act  as  officers  of  said  parts  of  Fer- 
gus county  until  the  date  above  named,  except  as  other- 
wise provided  in  this  act. 

Sec.  12.    The  county   boundaries   of  Meagher  and      soundAdM 
Choteau  counties  are  hereby  altered  to  conform  to  the  mS^^^S^- 
county  boundaries  of  Fergus  county,  as  established  in  **«• 
this  act. 

Approved  March  12,  1885. 


GAME,  PROTECTION  OF. 
AN  ACT  to  protect  gfime. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sec.  I.    After  the  passage  of  this  act  it  shall  be  un-     Tnawwrti^ 
lawful  to  ship,  transport,  or  receive  for  transportation,  tion  out  of  this 
carry  or  cause  to  be  carried,  in  any  manner  whatsoever,  hibit^   ''"^ 
from  the  territory  of  Montana  to  any  other  territory  or 
state,  the  skin  of  any  moose,  deer,  elk,  bison,  buflalo, 
antelope, or  mountain  sheep;  and  any  person  or  persons, 
company  or  corporation,  agent  or  employe  of  any  stage,  ^^' 

railway,  or  express  company  violating  the  provisions  of 
this  act  shall,  upon  conviction  thereof,  be  fined  not  less 
than  fifty  nor  more  than  three  hundred  dollars,  or  im-  szoepUonB. 
prisoned  for  a  term  not  less  than  thirty  days  nor  more 
than  six  months:  Ptovided,  that  nothing  in  the  provis- 
ions of  this  act  shall  prevent  the  shipment  of  any  speci- 
mens that  are  stufTed  or  mounted  as  curiosities. 

Sec.  2.     This  act  shall  take  effect  and  be  in  force  on 
and  after  July  i,  1885. 

Approved  March  12,  1885. 


OAME-FUR-BBARINO  ANIMALS-FISH. 

AN  ACT  to  amend  section  13  of  an  act  entitled  **An  act  to  protect  game.  Air- 
bearing  animals,  and  Ash,"  approved  Marah  8, 188S. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sec.  I.  That  section  13  of  an  act  entitled  "An  act  to 
protect  game,  fur-bearing  animals,  and  fish,"  approved 
March  8,  1883,  be  and  is  hereby  amended  as  follows : 
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Sec.  13.     It  sliall  be  the  duty  of  all  grand  juries  to 

investigate  all  infractions  of  any  provision  or  provisions 

Duty  ofgnuid  of  this  act,  except  such  cases  and  infractions  as  may  have 

jurow.  jjg^j^  ^j.jgj  Y^y  ^  court  of  competent  jurisdiction,  and,  upon 

due  proof  of  the  violation  of  any  of  the  said  provisions, 
they  shall  proceed  to  indict  such  party  or  parties,  accord- 
ing to  law ;  and  it  is  hereby  made  the  duty  of  the  court 
to  call  the  attention  of  each  grand  jury  to  the  provisions 
of  this  act.    The  district  court  shall   have  concurrent 
Indiana      ^  jurfsdiction  with  the  probate  court  of  all  offenses  com- 
hftir-b  reed  emitted  under  the  provisions  of  this  act,  and  be  it  further 
SimTAii  o^*S[  provided  that,  in  construing  this  act,  the  provisions  and 
not  exempted,  p^ij^dties    hereinbefore  made  and    prescribed   shall    be 
deemed  and  held  to  include  all  Indians  and  half-breed 
Indians,  when  outside  of  an  Indian  reservation. 

Approved  March  8,  1885. 


AN  ACT  to  amend  tectlon  10  of  an  act  approred  BCarch  8, 1888, 
act  to  protect  game,  Atr-bearing  anlmala,  and  flah.'' 


J  entitled  "An 


Be  it  enacted  by  the  Legislatkie  Assembly  of  the  Tantary 
of  Montana: 

Sec.  I.    That  section  lo  of  an  act  approved  March  8, 
1883,  be  amended  to  read  as  follows : 

Sec.  10.    That  a  fishing  tackle  consisting  of  a  rod  or 

Lesai  flahinc  pole,  line  and  hook,  or  spear  shall  be  the  only  lawful  way 

tackle  deflned.  ^^^  j^gj^  ^^^  y^  taken  in  any  of  the  streams,  lakes,  or 

ponds  of  this  territory.     It  shall,  however,  be  lawful  to 

use  a  seine  in  the  Missouri  river,  below  the  Three  Forks, 

Where  uaeof  and  in  the  Yellowstone  river,  below  the  mouth  of  Clarke's 

■eine  teiawftiL  Fork.  That  said  hook  shall  not  be  baited  with  any  poi- 
sonous drug  or  substance,  and  that  it  shall  be  unlawful 
for  any  person  or  persons  to  make  any  dams  or  use  any 
Uae  of  pois-  fish  traps,  seines,  or  similar  means  for  catching  fish,  or  to 

proWbitedf"*"  ^^  ^"J  drugs  or  poison  or  giant  powder  or  other  explo- 
sive compound,  intending  to  catch,  kill,  or  destroy  fish  of 
any  species:  Ptovided,  that  it  shall  not  be  unlawful  to  use 
a  seine  or  net  for  the  purpose  of  taking  fish  to  transplant 
into  or  stock  other  streams,  lakes,  or  ponds,  or  for  the 
purpose  of  taking  minnows  or  small  fish  for  bait  for  hook; 
and  any  person  or  persons,  company  or  corporation. 
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offending  against  this  section,  shall  be  deemed  guilty  of 

a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 

fined  in  any  sum  not  less  than  fifty  dollars  nor  more  than    Peiuaty,   on 

two  hundred  and  fifty  dollars,  or  shall  be  imprisoned  for  *»"^^<*'*- 

a  period  not  less  than  thirty  days  nor  more  than  six 

months,  and  shall  pay  the  costs  of  prosecution. 

Sec.  2.     This  act  shall  take  effect  from  and  after  its 
passage. 

Approved  March  12,  1885. 


OAs»-LIGHT  AND  WATER  COMPANIES. 
AN  AOT  to  protect  gas-light  and  water  companies. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

Sec.  I.  Every  person  who  shall  willfully  or  fraudu- 
lently injure  or  cause  to  be  injured  any  meter,  pipe,  or  interference 
fittings,  connected  with  or  belonging  to  any  gas-light  JjJ^*"3r«v^M- 
company,  or  connected  with  or  belonging  to  the  water-  *ted. 
works  of  any  corporation,  company,  or  person,  in  this 
territory,  supplying  water  at  a  stipulated  rate  of  payment, 
or  shall  willfully  tamper  or  meddle  with  any  other 
of  the  appliances  or  appurtenances  connected  with  or 
belonging  to  any  such  gas-light  company,  or  to  the 
water- works  of  such  corporation,  company,  or  person,  in 
such  manner  as  to  cause  loss  or  damage  to  said  company, 
or  corporation,  or  person,  or  who  shall  willfully  or  fraud- 
ulently prevent  any  meter  used  for  the  purpose  of  regis- 
tering the  quantity  of  gas  or  water  supplied  through  the 
same  from  duly  registering  the  quantity  so  passing 
through  the  same,  or  alter  the  index  of  any  such  meter, 
or  in  any  way  hinder,  or  delay,  or  interfere  with  its 
proper  action  or  just  registration,  or  shall  fraudulently 
burn  the  gas  of  any  such  corporation,  company,  or  per- 
son, or  fraudulently  use  the  water  passing  through  such 
meter,  pipe,  fittings,  or  other  of  the  appliances  or  appur-  Penalty, 
tenances  connected  with  or  belonging  to  such  gas-light 
company  or  water-works  of  such  company  or  person,  or 
willfully  waste  said  gas  or  water,  shall  be  guilty  of  a 
misdemeanor,  and,  upon  conviction,  shall  be  fined  any 
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sum  not  exceeding  one  hundred  dollars,  or  imprisoned 
in  the  county  jail  not  longer  than  thirty^  days,  or  both 
such  fine  and  imprisonment,  in  the  discretion  of  the 
court. 

Approved  March  12,  1885. 


HUBDY  HOUSES. 
AN  ACT  to  aappms  huidj  houaet  and  dMi< 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Territoty 
of  Montana : 

Sec.  I.  That  section  204,  chapter  XIII,  fourth  divis- 
ion, criminal  laws  of  Montana  territory,  be  amended  so 
as  to  read  as  follows : 


Keepinc  of     Sec.  204.     It  shall  be  unlawful  for  any  person  or  per- 
prohibited"***  ^^^»  within  this  territory,  to  establish,  keep,  conduct, 
or  maintain  any  dance  house,  commonly  known  or  called 
hurdy  hou.se  or  hurdy  gurdy  house,  or  to  allow  or  per- 
mit any   dance,  commonly  known  or  called  a  hurdy 
dance  or  hurdy  gurdy  dance,  upon  his  or  her  premises, 
or  premises  leased  or  occupied  by  him  or  her,  or  to  give, 
sell,  or  dispose  of  any  malt,  vinous,  spirituous,  or  intoxi- 
cating liquors  of  any  kind  whatsoever,  to  any  person  or 
iiS«do»tin'irP^'"^^^^^^82ififcd  or  participating  in  any  dance,  commonly 
*J|^ksat^<wb^  known  or  called  a  hurdy  dance  or  hurdy  gurdy  dance, 
dmaoM  prohib-  Or  knowingly  to  give,  sell,  or  dispose  of  any  such  intoxi- 
^*^'  eating  liquors  at  intervals  between  such  dances  to  any 

person  or  persons  engaged  in  such  dance,  during  the 
day  or  night  in  which  the  same  is  carried  on,  and  any 
person  or  persons,  violating  the  provisions  of  this  act, 
Pttnaity   for  shall,  for  the  first  offense,  be  fined  in  a  sum  not  exceed- 
flnioffinite.     j,jg  ^^^  hundred  dollars ;  for  the  second  offense,  or  any 
Pttnaitj   for  offense  thereafter,  shall  be  fined  in  a  sum  not  less  than 
■ubMquont^^one  hundred  nor  more  than  three  hundred  dollars,  or 
imprisoned  in  the  county  jail  not  exceeding  six  months, 
or  both  such  fine  and  imprisonment;  and  it  shall  be  the 
duty  of  all  peace  officers  in  this  territory  to  enforce  the 
provisions  of  this  act  by  making  complaint  against  any 
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person  or  persons  violating  the  same  in  all  cases  coming 
under  their  observation  or  to  their  knowledge. 

Sec.  2.    This  act  to  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  March  12,  1885. 


IN8URAjri3B  OOMPANIB8. 

AN  ACT  to  amend  seotlon  8S  of  **An  aol  rciSQUilinflr  intttnuioe  oompmiM/' 

Apinored  Biaroh  8,  U88. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territofy 
of  Montana: 

Sec.  I.  That  section  32,  of  "An  act  regulating  insur- 
ance companies/'  approved  March  8,  1883,  be  so  amended 
as  to  read  as  follows : 

Sec.  32.  There  shall  be  paid  by  every  company, asso- 
ciation, person  or  persons,  agent  or  agent,  to  whom  this 
act  shall  apply,  the  following  fees : 

For  filing  and  examination  of  the  first  application  of 
any  company,  and  issuing  the  certificate  of  license  p«« for flun*, 
thereon,  fifty  dollars;  for  filing  each  annual  statement 
herein  required,  twenty-five  dollars;  which  amount,  and 
the  said  fee  required  for  the  filing  and  examination  of  the 
first  application  of  any  company,  and  issuing  the  ^^^^^'i^ih^tSrri 
cate  of  license  thereon,  shall  be  collected  by  the  terri-  toriai 
torial  auditor,  and  paid  by  him  into  the  territorial  treas- 
ury ;  for  each  certificate  of  authority,  two  dollars ;  for   Qy^^  ^^ 

every  copy  of  paper  filed,  as  herein  provided,  the  sum  of^ep^  to  tbe 
ten  cents  per  folio,  and  fifty  cents  for  certifying  [to]  thcMditor.  ^' 
same,  and  affixing  the  seal  of  office  thereto,  all  of  .which 
fees  shall  be  paid  to  the  officer  required  to  perform  the 
duties. 

Sec.  2.  This  act  shall  take  effect  from  and  after  its 
passage. 

Approved  March  12,  1885. 
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INSANE  INQUBSra 
AN  ACT  providing  fMs  or  jaron  on  inwne  Inquests. 


Be  it  enacted  by  the  LegisuUtve  Assembly  oj  the  Temtary 
of  Montana: 

Sec.  I.  That  whenever  hereafter  a  jury  shall  be  im- 
paneled, as  provided  by  law  for  the  purpose  of  inquiring 
into  the  sanity  of  any  person,  the  following  fees  shall  be 
allowed  to  such  jurors,  to-wit: 

juiT  fees  of     I'o  cach  physician,  impaneled  on  such  jury,  the  sum 
physicians,      ^f  three  dollars  per  day  while  engaged  in  such  inquest 

To  each  person  not  a  physician,  impaneled  on  such 
jiiSiS!**'^**'*'Jury,  the  sum  of  one  dollar  and  fifty  cents  per  day  while 
engaged  in  such  inquest 

Approved  March  12,  1885. 


JUSnOBB  OF  THE  PEAOB--CON8TABLE8. 
AN  ACT  to  limil  the  compensation  of  JusUoes  of  the  peace  and  oonstaMee. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Tenitory 
of  Montana: 

Sec.   I.    That  the  maximum  amount   that  shall  be 
,    allowed  to  any  justice  of  the  peace  or  constable  in  any 

Compensation  »         *  ,  ,  m  F  ,     .  ^ 

of  Justices  ofcounty  in  this  territory  by  the  county  commissioners 
TOnsSiesito^  thereof  shall  not  exceed  the  sum  of  six  hundred  dollars 
ited.  p^r  year;  and  any  county  commissioner  or  commission- 

ers  who  shall  allow  to  any  justice  of  the  peace  or  con- 
mis^ers^  stable,  for  official  services,  a  sum  in  excess  of  six  hun- 
an^injJ'Sdred  dollars  in  any  one  year  shall  be  liable  personally  to 
*^'****  amount  *^^  county  from  which  such  an  amount  shall  be  drawn 

for  the  excess  allowed  over  and  above  such  amount,  to 

Au  excess  ai- be  Collected  by  civil  action,  in  the  name  of  the  county, 

collected!  ^^^  against  such  commissioner  or  commissioners,  who  may 

be  sued  jointly  or  severally:  Providedy  no  commissioner 

Protest  h     ^^  ^^  liable,  as  herein  provided,  if  he  shall  vote  against 

to  be  made.  ^  such  allowance,  and  shall  cause  to  be  entered  on  the 

journal  of  proceedings  of  the  county  commissioners  at 


GENERAL  LAWS  OF  MONTANA.  89 

the  time  of  such  allowance  his  vote  and  protest  against 
such  allowance;  and  it  is  made  the  duty  of  the  clerk  of 
the  board  to  so  note  such  protest  when  so  requested  by 
any  comniissioner. 

Sec.  2.  Nothing  in  section  i  of  this  act  shall  be  con- 
strued to  permit  any  board  of  county  commissioners  to 
allow  any  justice  of  the  peace  or  constable  any  greater 
or  other  compensation  than  that  provided  by  law ;  but  if 
the  fees  and  compensation  of  any  justice  of  the  peace  or 
constable,  allowed  by  law,  and  for  which  the  county  is 
chargeable  or  responsible,  shall  exceed  the  sum  of  six 
hundred  dollars,  then  such  compensation  shall  be  limited 
to  six  hundred  dollars,  and  in  no  case  shall  exceed  such 
sum. 

Approved  March  12,  1885. 


LEGISLATIVE  ASSEMBLY,  ORGANIZATION  OF. 
AN  ACT  to  provide  for  the  oivaaisatlon  of  the  legislative  aaeembly. 

Be  it  enacted  by  the  Legislative  Assetnhly  of  the  Tenitory 
of  Montana : 

Sec.  I.     That  the  certificate  of  election  from  the  clerk    oertifioate  to 
of  the  proper  county,  shall  be  held  and  considered  asprMnoA^ieevC 
prima  fade  evidence  of  the  right  to  membership  of  the  J*"!*  ^^  ****^ 
person  certified  therein  to  be  elected  for  all  purposes  of 
organization  of  either  branch  of  the  legislative  assembly. 

Sec.  2.    That  at  the  time  fixed  by  the  laws  of  the^^^^^^^ 
United  States  and  of  this  territory  for  the  convening  of 
anv  regular  session  of  the  lec:islative  assembly  the  secre-   secretary  01 
tary  of  the  territory,  or  in  his  absence  or  inability,  thenoaii  the  mem- 
the  oldest  member  present,  shall  take  the  chair  and  call  TOunoii*^to  or* 
the  members  of  the  council  elect  to  order,  and  shall  ap-  ^er. 
point  from  the  members  a  clerk  pto  tern.    The  chairman 
shall  then  call  over  the  council  districts  in  their  order,  ^^^t^^*^ 
and,  as  the  same  are  called,  the  persons  claiming  to  be    ^  tif  •? ,  ®' 
members  shall  present  their  certificates  and  take  the  oath  tdcta   to    be 
now  prescribed  by  law,  which  may  be  administered  by  SJSw.  *°  ^^**' 
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o»th    to  be  ^  chief  justice  or  associate  justice  of  the  supreme  court, 
AdminSatored.  or  by  any  person  authorized  to  administer  oaths. 

Sec.  3.    That  after  the  members  elect  shall  have  taken 

the  oath  of  office  or  affirmation  aforesaid,  if  there  shall 

organUaUoo.   be  a  quorum  present,  the  council  shall  proceed  to  the 

election  of  the  officers  prescribed  by  law,  in  the  order 

stated  therein.    The  vote  shall  be  by  ballot. 

Term  of  offloe     Sec.  4.     That  the  officers  of  the  council  shall  hold 
SbomnSS.  **^ their  offices  during  the  session  at  which  they  are  elected, 
but  may  be  discharged  by  a  resolution  of  the  council. 
How  ramoTed.  The  clerks  and  sergeant-at-arms  shall  control  their  as- 
sistants in  their  respective  departments. 

oidcfli  mem-     Sec.  5.     At  the  Same  time  that  is  provided  for  the 
bM"  prtmot  to  council  being  called  to  order  it  shall  be  the  duty  of  the 

oail  the  house.        ..      .   t         j..  ,  .  ^,  .       ,  .      i_«i*^ 

of  lepieMnte- territorial  auditor,  and  in  case  of  his  absence  or  inability. 

tivee  to  order,  ^j^^jj  ^j^e  oldest  member  present  in  the  hall  of  the  house 

Clerk  pro  10m.  of  representatives,  to  call  the  persons  elected  to  that  body 

to  order,  and  appoint  from  those  fleeted  a  clerk  /w  tern. 

difltx^^^The  several  counties  and  districts  of  the  territory  shall 

beSSiiyr'"****"  ^^^  ^  called  over  by  the  chairman  in  alphabetical  order, 

and  as  [the  names  of]  the  members  elect  are  called  they 

oertMcates,  shall  present  their  certificates,  and  take  the  oath  of  office 

howpreaented.  't^    ^  1.      1 

prescribed  by  law. 

Q^jjj  Sec.  6.     As  soon  as  all  the  members  elect  present 

shall  have  taken  the  oath  or  affirmation  aforesaid,  if  there 
Permanent  shall  be  a  quorum  present,  they  shall  proceed  to  the 
onanisation.  election  of  officers  of  the  house  of  representatives  author- 
ized by  the  law  of  the  United  States. 

Sec  7.  That  the  clerks  and  sergeant-at-arms  shall 
oflSw  totokS  take  the  oath  of  office  prescribed  by  law,  and  shall  hold 
the  oath.  their  offices  for  the  same  time,  and  be  removed  in  like 
_  manner  as   is  provided  for  the  same  officers   in  the 

How  removed,  ^^^^^j, 

•if  voteJ*«rt     ^^^'  ^'    '^^^^  ^^  ^^^  elections  for  officers  of  either 
neoeanry   for  branch  of  the  legislative  assembly,  a  majority  of  all  the 

eleotionofoffi.       .  t     ,?.  ^  l    • 

oers  in  either  votes  givcn  shall  be  necessary  to  a  choice. 

branch. 

Sec.  9.  That  whenever  at  the  commencement  of,  or 
during  the  regular  or  extraordinary  sessions  of  the  legis- 
lative assembly,  upon  a  call  of  either  house  it  shall  be 
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found  that  no  quorum  of  members  is  present,  or  if  any 
member  or  members  shall  be  found  absent  upon  any     ^nendMw* 
such  call,  the  members  present  shall  be  authorized  to  or   aiwenteM, 
direct  the  sergeant-at-arms,  or,  if  there  shall  be  no  ser-  ^^  «»ft>ro«t 
geant-at-arms  of  such  house,  then  any  other  person,  to   ^^  oompen- 
compel  the  attendance  of  any  or  all  the  absentees :    Av-  JJ^J^^JJJ*^ 
irided^  that  if  the  house  refuse  to  excuse  such  absentee,  he 
shall  not  be  entitled  to  any  per  diem  during  such  absence, 
and  shall  be  liable  for  the  expenses  incurred  in  procuring 
his  attendance. 


Sec.  10.     That  no  resignation  of  a  member  of  the  leg-     BMicnation 
islati ve  assembly  of  the  territory  which  shall  be  tendered  J^  SStJSei 
during  the  actual  session  of  the  legislative  ^issembly,  jj^^^^ 
shall  be  valid  or  of  any  effect  until  the  branch  of  which  heisamember. 
the  person  tendering  such  resignation  is  a  member  shall 
have  accepted  the  same  by  a  vote  of  a  majority  of  the 
members  of  such  branch,  exclusive  of  the  person  or  per- 
sons tendering  such  resignation :    Provided,  that  the  pro- 
visions in  this  act  shall  apply  only  to  such  resignations 
as  are  tendered  during  the  sitting  of  the  legislature. 

Sec  1 1.     That  whenever  any  special  or  standing  com- 
mittee of  the  legislature  shall  require  any  person  or  per-  JS^^S^^  £> 
sons  to  be  sworn  prior  to  making  their  statement  or  Jjg,*! J  JJ^iSn 
statements  before  said  committees,  the  chairman  thereof 
shall  be  and  he  is  hereby  authorized  to  administer  oaths 
to  said  witnesses. 

Sec.  12.  All  acts  and  parts  of  acts,  in  conflict  with  this 
act,  are  hereby  repealed. 

Sec  1 3.     This  act  shall  take  effect  from  and  after  its 
passage. 

Approved  March  12.  1885. 


LIVE  srrocK.  protection  op. 

AN  ACT  for  the  belter  proleotion  of  the  lire  stock  Intereete  of  the  territonr. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

Sec.  I-     That  the  governor  of  the  territory  is  hereby 
authorized  to  nominate,  and  by  and  with  the  consent  of 
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Goremor  to  ^^^  council  appoint  a  "Board  of  Stock  Commissioners," 

oommiM  r**n^  Consisting  of  one  member  for  each  of  the  counties  of 

ew.  "Dawson,  Custer,  Yellowstone,  Meagher,  Choteau,  and 

I^wis  and  Clarke,  who,  upon  entering  on  their  duties, 

oaTh.  **^*  *"  ^^^^'  take  an  oath  to  support  and  uphold  the  constitution 

of  the  United  States  and  the  laws  of  the  territory,  and  to 

well  and  truly  perform  their  duties  as  provided  by  law, 

which  oath  shall  be  filed  in  the  office  of  the  secretary  of 

the  territory. 

Sec.  2.     Each  member  of  said  hoard  so  appointed  shall 

be  the  owner  of  cattle  or  horses  in  the  county  for  which 

Mast  be  owner  he  is  appointed,  and  shall  be  a  resident  of  the  county  for 

hon^ln  the  which  he  is  appointed.     Said  stock  commissioners  shall 

which'  '?e  'ta  ^^^^  office  for  two  years,  or  until  their  successors  are 

appointed.       appointed  and  qualified,  and  in  case  of  vacancy  from  death, 

resignation,  or  removal  from  the  territory,  the  governor 

shall  appoint  to  fill  said  vacancy. 

Sec.  3.  The  governor  shall  notify  the  persons  so 
appointed,  and  when  they  have  signified  their  acceptance 
of  said  appointment,  shall  issue  to  each  a  commission  as 
a  member  of  the  board  of  stock  commissioners,  and  shall 
fix  a  time  and  place  for  the  first  meeting  of  said  board. 

To  elect   »     Sec.  4.     Said  board  shall  at  their  first  meeting,  in  pur- 

pred  ent.       suance  to  the  governor's  call,  organize  by  electing  one  of 

their  number  president  of  said  board,  and  shall  appoint 

a  secretary,  who  shall  reside  at  the  capital  of  the  territory. 

No  oompen-     Sec.  §.     Said   stock   commissioncrs  and  their  secre- 

satlon  allowed.  ^  i«    n  •  j.'  m  /■      ^.i.    • 

tary  shall  receive  no  compensation  or  mileage  for  their 
services. 

Sec.  6.  It  shall  be  the  duty  of  said  board  of  stock 
Duties.  commissioners  to  exercise  a  general  supervision  over, 
and  so  far  as  may  be  protect  the  stock  interests  of  the 
territory  from  thefl  and  disease,  and  shall  devise  and 
recommend  from  time  to  time  such  legislation  as  in  their 
judgment  will  fosterthis  important  industry.  Said  board 
of  stock  commissioners  may  take  all  necessary  and  law- 
ful steps,  procure  all  necessary  and  lawful  process  for  the 
attendance  of  witnesses,  and  employ  any  counsel  they 
may  deem  proper  to  assist  in  the  prosecution  of  any  per- 
son or  persons  arrested  as  hereinafter  provided,  and  it 
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shall  be  the  duty  of  said  board,  whenever  they  may 
deem  it  necessary,  to  assist  in  the  prosecution  and  con- 
viction of  any  and  all  persons  guilty  of  any  of  the  crimes 
and  misdemeanors  against  the  laws  of  this  territory,  in 
feloniously  branding  or  stealing  any  stock,  or  any  other 
crime  or  misdemeanor  under  any  of  the  laivs  of  this  ter- 
ritory for  the  protection  of  the  rights  and  interests  of 
stock  owners. 

Sec.  7.     The  said  board  of  stock  commissioners  are   commiidon- 
hereby  authorized,  and  it  is  made  their  duty,  to  appoint  point  stock  in- 
such  stock  inspectors  and  detectives  as  they  may  deem  SKte^Tce.  *"** 
necessary  for  the  better  protection  of  the  live  stock  inter- 
ests of  the  territory. 

Sec.  8.  Said  stock  inspectors  and  detectives,  so  em- 
ployed, shall  each  make  and  execute  a  bond,  with  two  tors***'^*"  »ive 
sufBcient  sureties,  in  the  sum  of  three  thousand  dollars  bonds, 
( jl3,ooo),  to  the  territory  of  Montana,  conditioned  for  the 
full  and  faithful  discharge  of  their  duties.  Said  bond  to 
be  filed  with,  and  approved  by,  the  secretary  of  the  terri- 
tory, and  shall  each  take  and  subscribe  an  oath  to  sup- 
port and  uphold  the  constitution  of  the  United  States  and 
the  laws  of  the  territory,  and  faithfully  and  impartially 
perform  the  duties  of  their  office,  which  oath  shall  be  filed 
with  said  secretary  of  the  territory. 

Sec.  9.  Said  stock  inspectors  and  detectives  are 
hereby  empowered,  and  it  shall  be  their  duty,  to  arrest  jy^^^^^  of 
all  persons  who  shall  violate  the  stock  laws  of  this  terri-  stook  inspeo- 
tory  which  shall  come  under  their  observation, and  shall,  *^"' 
upon  information  that  any  person  or  persons  have  com- 
mitted any  crime  or  misdemeanor  against  the  laws  of 
this  territory,  in  feloniously  branding  or  stealing  any 
stock,  or  any  other  crime  or  misdemeanor  under  any  of 
the  laws  of  this  territory  for  the  protection  of  the  rights 
and  interests  of  stock  owners,  make  the  necessary  affida- 
vit for  the  arrest  and  examination  of  such  person  or  per- 
sons, and  shall,  upon  warrant  issued  therefor  by  any  offi- 
cer authorized  to  issue  the  same,  immediately  arrest  such 
person  or  persons,  and  bring  them  before  the  officer 
issuing  said  warrant,  or  any  other  officer  authorized  to 
act  in  case  of  his  absence  or  inability  to  act,  to  be  dealt  with 
according  to  law,  and  shall  make  due  return  of  said  war- 
rant, and  notify  said  board  of  stock  commissioners  of  his 
acts  and  doings  in  that  behalf. 


94  GENERAL  LAWS  OF  MONTANA. 

Sec.  io.  Said  stock  inspectors  and  detectives  shall  be 
under  the  exclusive  direction  and  control  of  said  board 
of  stock  commissioners,  and  shall  be  paid  for  their  ser- 
vices such  sums  as  may  be  agreed  upon  by  the  board 
out  of  the  fund  hereinafter  provided  for,  but  in  no  case 
shall  they  receive  any  mileage. 

Sec.  II.  It  shall  be  the  duty  of  the  boards  of  county 
commissioners  of  each  county  in  this  territory  named  in 
^22^*3^^  section  i  of  this  act,  at  the  time  of  levying  the  annual  tax, 
levy  A  tax.  to  levy  such  tax  as  shall  be  recommended  by  said  board 
of  stock  commissioners,  not  exceeding  one  and  one-half 
mills  on  the  dollar  upon  the  assessed  valuation  of  all  cat- 
tle, horses,  mules,  and  asses,  in  their  respective  counties, 
which  shall  be  collected  as  other  taxes  upon  like  prop- 
erty, and,  when  so  collected,  paid  into  the  hands  of  the 
territorial  treasurer,  who  shall  keep  the  same  as  a  sepa- 
rate fund,  to  be  known  as  the  "Stock  Inspector  and  De- 
tective Fund,''  and  which  said  fund  shall  be  used  in  de- 
fraying the  expenses  incurred  under  the  provisions  of  this 
act,  and  for  such  other  purposes  as  in  the  judgment  of 
said  stock  commissioners  shall  best  subserve  the  stock 
interests  of  the  territory. 

Sec  12.  It  shall  be  the  duty  of  the  county  commis- 
i8a*Vhen^ev^  sioners  of  each  of  the  counties  in  the  territory  named  in 
ied.'  section  I  of  this  act,  at  their  next  regular  meeting,  after 

the  passage  of  this  act,  or  if  any  notice  of  its  passage  be 
not  received  in  time,  then  at  their  next  regular  meeting 
thereafter,  to  levy  the  special  tax  of  [for]  the  year  1885, 
not  exceeding  one  and  one-half  mills  on  the  dollar,  as 
hereinbefore  provided,  which  shall  be  collected  and  paid 
into  the  territorial  treasury  in  the  same  manne 
other  territorial  taxes. 

Sec  13.     That  when  any  person  is  the  owner  of  not 
Exemptions  exceeding  ten  cows  and  two  horses  or  two  mules,  such 
from  tax.        animals  shall  be  exempt  from  taxation  under  the  provis- 
ions of  this  act. 

Sec  14.  That  the  expenditures  in  any  year  under  the 
provisions  of  this  act  shall  in  no  case  exceed  the  special 
tax  levied  for  that  year. 

Sec  15.  It  shall  be  the  duty  of  said  board  of  stock 
commissioners  to  audit  all  bills  for  expenses  incurred 
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under  the  provisions  of  this  act,  and,  if  found  correct  and  ^^<^  f^^ 
justly  due,  shall  certify  the  same  to  the  territorial  st^d*^^***  gj^^i^jn^**'' 
who  shall  issue  a  warrant  on  the  territorial  treasurer  in 
favor  of  the  party  or  parties  entitled  thereto  for  the 
amounts  so  certified,  which  shall  be  paid  whenever,  and 
as  soon  as,  any  funds  shall  come  into  his  hands  properly 
applicable  thereto.  Said  warrant  or  warrants  shall  spec- 
ify that  they  were  drawn  On  the  *'Stock  Inspector  and  De- 
tective Fund,"  and  when  presented  for  payment,  if  not 
paid  for  want  of  funds  therefor,  said  treasurer  shall  indorse 
thereon  the  date  of  presentment,  and  that  the  same  is  not 
paid  for  want  of  funds,  and  said  warrants  shall  thereafter 
bear  the  same  rate  of  interest  as  territorial  warrants,  and 
be  likewise  paid  out  of  said  funds,  and  shall  not  be  charge-  , 
able  to  or  collected  out  of  any  other  funds  in  the  territo- 
rial treasury. 

Sec.  1 6.     For  the  purposes  of  this  act,  this  territory    .p^^^^  ^ 
shall  be  divided  into  two  districts,  and  the  counties  ofbediTtdSdinto 
Dawson,  Custer,  and  Yellowstone  shall  compose  the  first 
district,  includi;ig  also  any  counties  that  may  be  formed  oouatiMoom- 
out  of  portions  of  said  counties ;  and  the  counties  of  Mea-  gjj"'  «»t«>i«- 
gher,  Choteau,  and  Lewis  and  Clarke  shall  compose  the 
second  district,  including  also  any  counties  that  may  be  ceuiitiMooiii- 
formed  out  of  portions  of  said  counties ;  and  the  stock  S2tri&.  ****"** 
inspectors  and  detectives  are  hereby  made  district  officers, 
and  said  board  of  stock  commissioners  shall,  in  all  cases, 
designate  the  district  in  which  said  inspectors  and  detect- 
ives shall  serve,  which  shall  be  designated  in  their  com- 
missions. 

Sec  17.     This  act  shall  take  effect  and  be  in  force  from 
and  afler  its  passage. 

Approved  March  12,  1885. 


MILITIA. 
Ajr  ACT  to  OTgaalse  and  iccvlale  thm  nlliti*. 

Be  it  ifuuUd  by  the  Legulaiive  Assembly  of  the  Territory 
of  MMiofta: 

Smc  i.  IhfKf,  1f)ff  the  purpose  of  creating  greater  effi- 
cieiKy  m  f^«»  MiHt^  9yftt€m,  it  shall  be  lawful  for  any  est- 
uetbf^  fdv  '^nMVviy  mA  org^ize  themselves  into  contpanks, 
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regiments,  and  batteries,  in  manner  and  form,  and  subject 
to  the  provisions  and  restrictions  hereinafter  prescribed, 
and  such  organization  shall  hereafter  be  known  as  die 
National  Guard  of  Montana,  and  shall  at  all  times  be  sub- 
ject to  the  orders  of  their  officers. 

CommMider-     ^^'  ^*     '^^^  governor  of  Montana  shall  be  comman- 
in-chief.  der-in-chief  of  the  National  Guard  of  Montana,  and  no 

militia  company,  regiment,  or  battery  shall  be  organized 
without  the  permission  of  the  governor  and  commander- 
in-chief  in  writing.  He  shall  have  authority  to  appoint 
and  commission  such  stafT  officers  as  he  may  deem  nec- 
essary to  aid  him  in  the  transaction  of  militia  affairs : 
.  Provided,  that  the  staflf  shall  riot  consist  of  more  than 
seven,  viz.: 

officen.  One  adjutant  general. 

One  inspector  general. 
One  commissary  general. 
One  quartermaster  general. 
One  ordnance  officer. 
One  mustering  officer. 
One  surgeon  general. 

And  they  shall  hold  their  commission  during  the  pleas- 
ure of  the  governor,  without  compensation. 

Sec.  3.     The  adjutant  general  shall  distribute  all  orders 
ordcwofcom-^f  the  commander-in-chief,  and  shall  obey  all  orders  rel- 
chi"  hov'dS^  ative  to  carrying  into  execution  and  perfecting  any  sys- 
tributed.         tcm  of  military  discipline  established  by  law:  he  shall 
annually  make  a  return  in  duplicate  of  the  militia  of  Mon- 
tana, with  their  arms,  accoutrements,  and   ammunition, 
according  to  such  form  as  may  be  prescribed  by  the  sec- 
retary of  war  of  the  United  States,  one  copy  of  which  he 
shall  deliver  to  the  commander-in-chief,  and  transmit  the 
other  to  the  president  of  the  United  States,  on  or  before 
the  first  Monday  in  February:  he  shall  annually,  in  De- 
cember, lay  before  the  auditor  an  account,  with  vouchers, 
of  his  expenditures  as  adjutant  general. 

Sec.  4.     The  inspector  general,  the  commissary  gen- 
Duties  of  of-  cral,  the  quartermaster  general,  the  ordnance  officer,  the 
ficere.  surgeon  general,  and  the  mustering  officer  shall  perform 

such  service  as  the  commander-in-chief  may  direct 
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Sec.  J.  In  each  county  the  citizens  may  organize  oompMitai 
themselves  into  companies  and  batteries  as  herein  pro-»»*y«doptby- 
vided ;  and  each  company  and  battery  so  organized  may 
ordain  and  establish  such  by-laws,  rules,  and  regulations 
as  they  may  deem  necessary  for  their  proper  government, 
and  as  may  not  be  inconsistent  with  this  act,  or  the  or- 
ganic act  and  laws  of  Montana,  or  of  the  United  States  of 
America. 

Sec.  6.  Each  company  shall  consist  of  not  less  thanmein£«n'of 
thirty  (30)  nor  more  than  one  hundred  ( lOo)  men,  rank  8S£^*^  "™' 
and  file. 

•  

Sec.  7.    The  members  of  each  company  shall  have  na^en"^ 
power  to  elect  a  captain,  a  first  lieutenant,  and  a  second  2J^jf*^  ™^ 
lieutenant;  and   when  more  than  five  companies  have 
been  duly  organized  and  united  they  may  form  and  organ- 
ize themselves  into  a  regiment,  and  elect  a  full  comple- 
ment of  regimental  officers;  all  of  which  said  officers 
shall  be  elected  in  the  presence  of  the  mustering  officer, 
or  some  other  officer  of  the  governor's  staff  detailed  for   Howeieoted. 
that  purpose,  and  who  shall  preside  at  such  election,  and 
certify  to  the  governor  the  result  thereof.    The  governor   Q^^^^nor  to 
shall  then  commission  the  officer  or  officers  so  elected,  oommta«ion. 
unless  in  his  opinion  such  appointment  or  appointments 
would  be  detrimental  to  the  good  of  the  service,  in  which 
case  he  shall  order  a  new  election. 

Sec.  8.  All  members  of  the  National  Guard  of  Mon- 
tana shall  take  an  oath  before  the  mustering  officer,  or 
the  staff  officer  detailed  by  the  governor  for  that  purpose,  ^JJJJJ^JJj^** 
to  support  the  constitution  of  the  United  States,  the  or- 
ganic act  and  laws  of  Montana,  and  to  obey  the  com- 
mands of  their  officers  for  the  period  of  three  years. 

Sec.  9.  That  said  companies,  and  other  organizations  How  oftU«d 
herein  provided  for,  shall  be  subject  solely  to  the  direct  ®"'" 
call  of  the  governor  of  Montana,  and  of  the  regularly  con- 
stituted civil  authorities,  for  the  suppression  of  insurrec- 
tion er  riot,  or  the  repelling  of  invasion,  or  the  enforce- 
ment of  the  execution  of  the  laws  according  to  the  pro- 
visions of  the  constitution  of  the  United  States  and  the 
organic  act  and  laws  of  Montana;  and  in  all  cases  of  de- 
mand or  requisition  for  a  military  force  by  the  sheriff  or 
mayor  it  shsdl  be  by  application  to  the  governor  and  com- 
mander-in-chief. 
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Sec.  io.  All  such  companies^  regiments,  and  batteries, 
mS^S*^  wken  organized,  shall  be  armed  and  drilled,  as  near  as 
practicable,  in  accordance  with  the  system  of  the  United 
States  army  for  like  organizations;  and,  while  in  actual 
service,  shall  be  govern^  by  the  principles  of  the  military 
laws  of  Montana,  and  rules  and  articles  of  war  of  th^ 
United  States. 

PnbttopMMie  Sec  II.  Every  such  company,  regiment,  or  battery 
wad^xndm,  ^hsll,  immediately  upon  its  organization,  fix  certain  days, 
not  less  than  three  in  number,  upon  which,  in  each  and 
every  year,  and  at  such  hours  as  may  be  specified,  it  shall 
meet  for  public  parade  and  military  exercise,  and  for  drill 
at  such  other  times  as  ipay  be  provided  by  the  rules  and 
by-laws  of  such  org^anization. 

Sec.  12.    Such  companies  and  batteries  shall  be  enti- 
tled to  use  the  public  arms  and  ammunition  of  Montana, 
to  be  drawn  upon  the  reqoisition  of  the  commanding  offi- 
Kiyen fitt^ums ^^  upon  the  adjutant  general  of  Montana:  Pmnded^ 
iMued.  however,  that  there  shall  be  no  arms  issued  except  a  bond 

in  twice  the  full  value  of  snch  arms  be  deposited  with 
the  adjutant  general  of  Montana,  which  said  bond  shall 
be  conditioned  npon  the  return  of  such  arms  when 
demanded  by  the  governor  or  adjutant  general  of  Mon- 
tana, and  secured  by  at  least  two  good  and  sufficient 
sureties  to  be  approved  by  the  governor. 

Sec.  1 3.  That  each  and  every  member  of  such  organ- 
izations shall  receive  one  dollar  and  fiftv  cents  per  day, 
compenaation.  one  dollar  and  fifty  cents  per  night,  or  three  dollars  for 
each  day  and  night  together,  and  the  usual  United  States 
Rations.  army  rations,  when  serving  under  the  order  of  the  gov- 
ernor to  suppress  riots,  or  to  enforce  the  civil  law,  to  be 
paid  out  of  the  county  treasury,  on  the  order  of  the  county 
commissioners,  if  such  service  is  requested  by  the  county 
officers;  and  when  called  into  active  service  by 
the  governor,  in  case  of  invasion,  riot,  or  insurrection, 
they  shall  receive  a  like  compensation,  to  be  paid  out  of 
the  treasury  of  Montana,  on  tne  order  of  the  governor. 

Compenaation  S^^'  ^4-  ''^*'  whenever  any  portion  of  the  National 
for  laseofnMM.  Guard  Organized  under  this  act  snail  be  called  out  to  aid 
Hary  an      s.  ^^  ^. ^. ^  J^^|JJQJ.J^gg^  gg  provided  in  section  9  of  this  act, 

they  shall  be  allowed  a  fair  and  reasonable  compensation 
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for  the  use  and  keep  of  any  animala  neceesarily  used  by 
them  during  gach  time,  to  be  paid  aft  prescribed  in  said 
section  13. 

Sec.  15.     Any  person  found  guilty  of  selling,  disposing   gJJ^*^  ^ 
of,  secreting,  detaining,  or  refusing  to  give  up  any  of  the  Son  oF^uUto 
arms,  accoutrements,  ordnance  stores,  camp  or  garrison  ^"^**^' 
equipage,  or  munitions  of  war  belonging  to  Montana,  or  who 
shall  in  any  way  injure  any  of  the  same,  or  any  arsenal 
or  armory  belonging  to  or  rented  by  Montana,  or  rented 
by  any  company,  regiment,  or  battery  oiganized  under 
this  act,  shall,  on  conviction  thereof,  be  fined  in  any  sum 
not  exceeding  five  hundred  dollars,  or  shall  be  imprisoned 
in  the  county  jail  for  the  term  of  not  more  than  three 
months,  or  both,  at  the  discretion  of  the  court. 

Sec.  16.    The  uniform  of  such  oiganizations  may  be 
such  as  each  company  mav  select ;  but  the  uniform  of 
the  staflE  shall  be  tnat'of  the  United  States  army  oflicers   uniform, 
of  like  grade,  witli  the  exception  that  the  buttons  worn 
shall  b^ar  th^  coat  of  arms  of  Montana. 

Sec.  17.    That  the  governor  shall  draw  his  warrant 
upon  the  territorial  treasurer  for  such  sums  as  are  nece&-   ooyemor  to 
sary  for  the  care  and  transportation  of  the  territorial  ^'^tJritSrfili 
arms,  ammunition,  and  ordnance  stores,  for  the  Panting  ^eManr^^f^r 
of  such  blanks  as  may  be  necessary  for  the  proper  man-  penae*. 
agement  of  the  National  Guard,  and  for  the  necessary 
traveling  expenses  of  the  officers  of  the  general  staff  when 
detailed  for  special  service,  which  sums  shall  not  exceed 
five  hundred  dollars  per  annum;  all  such  accounts  to  be 
sworn  to  by  adjutant  general  of  Montana  as  correct  and 
necessary. 

Sec.  18.  That  the  fines  and  dues  imposed  by  the  or-  ^f^^  ^^^ 
ganizations  hereinbefore  mentioned  may  be  collected  by  f^S!^^^  ^^' 
process  of  law,  as  other  debts  are  collected. 

8eo.  19.  No  member  of  the  National  Guard  shall  be 
dishonorably  discharged,  unless  he  has  been  tried  by  a  SShSSd^*''^ 
court  martial  constituted  as  prescribed  by  the  constitution 
and  by-laws  of  the  company  of  which  he  is  a  member,  or 
by  the  United  States  army  regulations,  and  the  sentence 
has  been  approved  by  the  commander-in-chief. 
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Sbo.  20.    All  resignations  must  be  approved  by  the 
RMignMion*,  adjutant  general,  afier  having  been  accepted  by  the 
organization  of  which  the  resigning  officer  or  soldier  is  a 
member. 

8eo.  21.  Any  conmiissioned  officer  or  member  of  the 
National  Guard  of  Montana,  refusing  or  neglecting  to 
n^*  pr^d£ff  provide  himself  with  a  suitable  uniform,  shall  forfeit,  if 
raitebie  ^l-gj|  officer,  his  commission;  if  a  noncommissioned  officer 
or  private,  the  sum  of  ten  dollars,  to  be  collected  by  the 
adjutant  general,  and  paid  into  the  company  treasury  of 
which  company  such  persons  are  members. 

Sec.  22.    The  commander-in-chief  shall  once  in  each 
in8P«wiionofyear  c^use  an  inspection  to  be  made  by  tlie  inspecting 
oompaniM.      officer  of  his  staff  of  each  infantry  company,  and  if  duly 
oi^nized  and  found  on  examination  of  the  rolls  ana 
report  bv  the  inspecting  officer  to  be  fully  up  to  the  stan- 
dard or  numbers,  drill  and    discipline,  shall  receive, 
directly  from  the  public  treasury,  upon  a  warrant  drawn 
Amount  lo  ^^  *^®  commander-in-chicf  to  the  order  of  the  company 
b«raoeiTed  by  commander,  the    sum    of    three    hundred*  dollars  per 
for  e^snSot^  annum ;  and  each  artillery  and  cavalry  company,  upon 
like  condition,  the  sum  of  four  hundred  dollars  per  annum ; 
and  the  company  commander  shall  pay  die  same  to  the 
company  treasurer,  taking  his  receipt  therefor  in  duplicate, 
and  a  copy  of  which  shall  be  returned  to  the  adj  utant 
general  within  twenty  days  after  tlie  receipt  by  him  of 
said  warrant. 

Sec.  23.    All  acts  and  parts  of  acts  in  conflict  here- 
with are  hereby  repealed. 

Approved  March  10, 1885. 


NOTARIES  PUBLIC. 
AN  AOT  relaliiig  to  notaries  public. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

Sec.  I.  That  sections  909  and 916  of  the  fifth  division 
of  the  revised  statutes  of  Montana  be  amended  to  read  as 
follows : 
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Sec.  909.  The  governor  shall  appoint  one  or  more  Governor  to 
persons  in  each  county  in  the  territory  notaries  public  for  appoint, 
such  county,  whose  official  acts  shall  be  confined  to  the  Appointed 
county  in  which  he  is  appointed,  and  whose  term  of  office  JSy.  *  ~"***^ 
shall  continue  for  the  period  of  three  years  from  the  date,j^j„j  of  office, 
of  appointment,  unless  such  appointment  is  sooner  re- 
voked by  the  governor. 

Sec  916.     If  a  notary  public  removes  his  residence    »«^v»    ©« 
from  the  county  for  which  he  was  appointed  such  removal 
shall  be  taken  as  a  resignation. 

Sec.  2.    Any  notary  public  appointed  under  the  laws    Mi^y  me  hie 
of  this  territory  may  file  his  commission  in  the  office  of  with  derk  ^ 
the  clerk  of  the  district  court  in  the  county  for  which  he  *^*  ^^^ 
was  appointed,  or  in  the  county  in  which  he  resides,  if  ^^^^  ^  ^^ 
appointed  before  the  passagfe  of  this  act,  and  thereafter  thefpurt  n»y  au- 

1     «       r    1  *r  1         «•   .   1      1  /.thentloate. 

clerk  of  the  court  may  certify  to  the  official  character  of 
such  notary  public. 

Sec.  3.     The  clerk  of  the  district  court  shall  receive    jp^   *  ^  ^ 
for  filing  the  commission  of  any  notary  public  the  sum  ofofoourt  for*m- 
fifty  cents,  and  for  each  certificate  of  official  character,  ^*'  ***' 
with  seal  attached,  issued,  the  further  sum  of  fifty  cents. 

Sec  4.    Any  notary  public  heretofore  appointed  under   Notaries  pre- 
the  laws  of  this  territory,  and  whose  commission  has  notl^tntol^J,*^ 
expired  at  the  date  of  the  passage  of  this  act,  may  con- j^J^  ^"*™*»' 
tinue  to  act  in  such  official  capacity  throughout  the  entire 
territory,  until  the  expiration  of  the  time  for  which  he  was 
appointed,  with  all  the  power  and  authority  conferred  by 
law  on  such  notary,  and  as  fully  as  if  this  act  had  not 
been  passed. 

Approved  March  12,  1885. 


OLEOMABGABINB,  ETC. 

AN  ACT  to  regrulate  the  oae  of  oleomaiverine.  butterine,  euine.  or  any  tub- 
stance  or  article  which  may  or  can  be  umcI  aa  a  subetitute  for  butter  or 
cheese,  and  to  prevent  any  such  subetanoe  or  article  bcinir  sold,  disposed 
of,  or  used,  except  by  its  true  name. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

Sec.  I.     Any  person  or  persons  who  shall  offer,  expose, 
or  have  for  sale,  or  crive  or  offer  to  give  away,  or  in  any 
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manner  dispose  of,  oleomargarine,  butterine,  suine,  or  any 
flAie  r^fuia^ed.  article,  substance,  or  preparation,  intended  to  be  used,  or 
which  can  be  used,  sold,  given  away,  or  disposed  of,  as  a 
substitute  for  butter  or  cheese,  or  for  any  of  the  purposes 
for  which  butter  and  cheese  are  used,  by  whatever  name 
the  same  may  be  desig^nated,  shall,  in  addition  to  the  re- 
quirements now  made  by  law  as  to  notice,  etc.,  post  at 
least  four  notices,  printed  in  plain  Roman  type,  of  at  least 
one  inch  in  length,  three  of  said  notices  to  be  in  the  Eng- 
Nw*M«  tobe  lish  and  one  in  the  German  language,  in  four  conspicuous 
places  in  each  sales  room,  store,  office,  place  or  places, 
•  where  said  substance,  article,  or  preparation  is  so  kept 

or  offered  for  sale  or  disposed  of,  said  notices  to  contain 
the  true  name  of  such  article,  substance,  or  preparation, 
over  the  words  "for  sale  here,"  and  no  other  words 
whatsoever. 

Sec  2.  Any  person  or  persons  keeping,  conducting, 
running,  or  being  the  proprietor  or  proprietors  of  any 
Hotels,  etc.  hotel,  inn,  restaurant,  boarding  house,  lunch  room,  place 
Mtog  to  post  or  places  where  meals  are  sold,  [who]  shall  use,  cause  or 
allow  to  be  used,  or  furnished  in  such  hotel,  inn,  restaurant, 
boarding  house,  lunch  room,  place  or  places  where  meals 
are  sold,  any  oleomargarine,  butterine,  suine,  or  any  arti- 
cle or  substance  as  a  substitute  for,  or  in  the  place  of 
butter  or  cheese,  shall  post  four  notices,  three  in  the 
English  and  one   in  the  German  language,  printed  in 

flain  Roman  type,  of  at  least  one  inch  in  length,  in  five 
four]  conspicuous  places  in  the  room  or  rooms  where 
said  meals  are  furnished  or  sold,  said  notices  to  contain 
the  true  or  common  name  of  any  such  article  or  sub- 
stance, over  the  words  "used  here  instead  of  butter,"  and 
no  other  words  whatsoever. 

Butter  and     Sec.  3.    The  addition  to  butter  or  cheese,  by  any  pro- 
•UondSftnJkT" ^^^^  whatsoever,  of  the  oil,  fat,  or  lard  of  animals,  not 
produced  from  milk  or  cream,  or  of  any  vegetable  oil  or 
substance,  is  hereby  declared  an  adulteration. 

Sec.  4.    Any  person  or  persons  violating  any  of  the 

inftM^   ^provisions  of  this  act  shall  be  deemed  guilty  of  a  misde- 

***^***'  meanor,  and,  upon  conviction,  shall  be  punished  by  a 

fine  of  not  less  than  fifty  dollars,  and  not  more  than  one 

hundred  dollars,  or  by  imprisonment  in  the  county  jail 

for  not  less  than  ten  days,  nor  more  than  thirty  days,  or 
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by  both  such  fine  and  imprisonment,  one-half  of  such 
fine  to  be  paid  to  the  infonner,  and  one-half  to  the  county 
treasurer  of  the  county  where  such  fine  is  recovered. 

Sec.  5.    This  act  shall  take  eflfect  sixty  days  after  its 
final  passage. 

Approved  March  12,  1885. 


PBB8ONAL  PBOPEBTT^GLAIM  AND  DBLIYBBT. 

AN  ACT  to  amend  seollons  186  and  789  of  the  flxat  divlflion  of  the  revieed 

sletates  of  Montiuia. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Tenitary 
of  Montana  : 

Seo.  I.  That  section  155,  chapter  2,  of  the  first  divi- 
sion of  the  revised  statutes  be,  and  the  same  is  hereby 
amended  as  follows : 

Sec.  155.    When  a  delivery  is  claimed,  an  affidavit  ^^^^J^jtHi  lo 
shall  be  made  by  the  plaintiff,  or  some  one  in  his  behalf, 
stating — 

First.  That  the  plaintiff  is  the  owner  of  the  property 
claimed,  particularly  describing  it,  or  is  lawfully  entitled 
to  the  possession  thereof. 

Second.  That  the  property  is  wrongfully  detained  by 
the  defendant. 

Third.  That  the  same  has  not  been  taken  for  a  tax, 
assessment,  or  fine  pursuant  to  a  statute,  or  seized  under 
an  execution  or  an  attachment  against  the  property  of  the 
plaintiff,  or  if  so  seized,  that  it  is  by  the  statute  exempt 
from  seizure.   And 

Fourth.    The  actual  value  of  the  property. 

Sec.  2.  That  section  789  of  the  first  division  of  the 
revised  statutes  of  Montana  be  amended  to  read  as 
follows : 
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Sec.  739.  When  a  delivery  is  claimed,  an  affidavit 
shall  be  made  by  the  plaintiff,  or  some  one  in  his  behalf, 
showing — 

» 

First.  That  the  plaintiff  is  the  owner  of  the  property 
claimed,  particularly  describing  it,  or  is  lawfully  entitled 
to  the  possession  thereof. 

Second.  That  the  property  is  wrongfully  detained  by 
the  defendant. 

Third.  That  the  same  has  not  been  taken  for  a  tax, 
assessment,  or  fine  pursuant  to  a  statute,  or  seized  under 
an  attachment  or  execution  against  the  property  of  the 
plaintiff,  or  if  so  seized,  that  it  is  by  statute  exempt  from 
such  seizure.    And 

Fourth.    The  actual  value  of  the  property. 

Approved  March  5, 1885. 


POACHING-^QUNNING. 

AN  ACT  to  preTent  penoiu  flrom  hunting  or  ■hoodn^  within  the  enolostiTM 

of  others  without  leave. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sec.  I.  That  it  shall  be  unlawful  for  any  person  or 
£bited."'  ^"*'  persons  to  hunt  with  gun  or  dog  within  die  enclosed 
grrounds  or  lands  of  another,  or  to  shoot  into  or  upon 
such  enclosed  grounds  or  lands,  without  first  obtaining 
from  the  owner,  agent,  or  occupant  of  such  enclosed 
grounds  or  lands,  his,  her,  or  their  permission  so  to  do. 

^^  Sec  2.     Any  person  or  persons,  violating  the  provis- 

▼ioietioa[  ^'  ions  of  scctiou  I  of  this  act,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  upon  conviction  thereof  in  any  court 
of  competent  jurisdiction,  shall  be  fined  in  a  sum  not  less 
than  five  dollars  nor  more  than  one  hundred  dollars,  or 
imprisoned  in  the  county  jail  not  more  than  three  months, 
or  by  both  such  fine  and  imprisonment. 
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Sec.  3.    This  act  shall  take  effect  from  and  after  its 
passage. 

Approved  February  27,  1885. 


POOR  TAX. 


AN  ACT  lo  amend  aectlons  4B5  and  1021  of  the  fifth  diyiaion  of  the  revised 

statates  of  Montana. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Tetritary 
of  Montana: 

Sec.  I.  That  sections  455  and  102 1  of  the  fifth  divis- 
ion of  the  revised  statutes  be  amended  so  as  to  read  as 
follows : 

Sec  455.     It  shall  be  the  duty  of  assessors  to  enter 
upon  all  assessment 'lists  returned  by  them  the  special  ^„j.|;J^ 
poor  tax  now  required  by  law,  and  they  shall  be  entitled 
to  receive  thereon  the  same  compensation  allowed  them 
for  the  assessment  of  property  in  their  county,  but  for  oompenaation 
the  collection  of  the  special  poor  tax  of  persons  who  pay'^'^o^^on. 
no  property  tax  they  shall  be  entitled  to  receive  ten  per 
cent  thereof. 

Sec  102 1.     In  addition  to  the  tax  required  to  be  lev- 
ied by  the  provisions  of  this  article  there  shall  be  levied 
by  the  board  of  county  commissioners  of  each  county, 
at  the  same  time  the  cul  valorem  tax  is  levied  by  them,  a  ii^tJto^^** 
tax  of  two  dollars  upon  each  male  inhabitant  of  this  ter- 
ritory, over  the  age  of  twenty-one  years.     Such  tax  shall 
be  denominated  a  "poor  tax,"  and  the  money  collected 
thereon  shall  be  set  apart  by  the  board  of  county  com- 
missioners as  a  fund  exclusively  for  the  support  and 
maintenance  of  the  poor  of  each  county.     It  shall  be  the  How  ooueoted. 
duty  of  the  assessors  of  the  several  districts  to  collect  the 
said  poor  tax  in  money,  and  in  the  manner  provided  for 
in  this  article  for  the  collection  of  taxes,  except  that  said 
taxes  shall  be  collected  and  payable  at  any  time  after  the 
same  are  levied.     For  the  purpose  of  collecting:  said  poor 
taxes  it  shall  bo  the  duty  of  the  board  of  commissioners 
of  each  county  to  provide  blank  printed  receipts  for  suchyJ^JjJ^to'S 
poor  tax,  which  shall  have  proper  stubs,  with  memoran-j^^®*  *^« 
dum  of  names,  amount,  and  date  attached ;  and  such 
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blank  receipts,  or  so  many  as  may  be  necessary,  shall  be 
delivered  by  the  clerk  of  said  board. of  commissioners  to 
the  several  assessors  at  the  same  time  when  the  blank 
AMeMor   to  assessment  lists  are  furnished  to  them ;  and  each  assessor 
b£nb!  ^ '  '*"  ^^^^  receipt  to  the  clerk  for  the  number  of  blanks  of  poor 
tax  receipts  respectively  received  by  him.    The  assessor 
shall  give  the  proper  receipt  for  each  poor  tax  collected 
AflMHor  lo^y  him,  and  make  the  proper  memorandum  on  the  cor- 
ow* ^JS^ responding  stub ;  and  he  shall  on  the  first  Monday  in 
montw*  ^  *  ^  ^^      month  pay  over  to  the  county  treasurer  all  moneys 
™^    ^'        collected  by  him  during  the  preceding  month,  and  take 
the  treasurer's  receipt  therefor,  and  return  to  the  board  of 
commissioners,  at  each  of  their  regular  sessions,  or  at 
any  other  time  when  required  by  the  board,  all  stubs  of 
ABMHor   to  receipts  given,  all  blank  receipts  still  on  hand,  and  the 
wvmty*  J^ receipts  of  the  treasurer  for  the  money  paid  him;  and 
SSuttter&'"*or*^  board  shall  compare  the  number  of  blanks  received 
oAmmmt  ^  ro-by  such  assessor  with  his  stubs  and  blanks  on  hand,  and 
3o.        ^     ascertain  if  they  tally,  and  also  if  ,the  money  collected 
has  been  paid  to  the  county  treasurer ;  and,  if  the  same 
be  found  correct,  the  assessor  shall  deliver  up  his  remain- 
ing blank  receipts,  and  therefor,  the  clerk  shall  give  the 
assessor,  on  the  order  of  the  board,  a  certificate  of  such 
We ""Sm^dot^ settlement  of  such  assessor  with  the  board.    The  asses- 
j^onnanoeof  sQr  shall  be  liable  on  his  official  bond  for  the  non-per- 
formance of  his  duties  in  collecting  said  poor  tax,  and  for 
the  money  collected  therefor  by  him;  and  the  board  of 
Additional  ^^^^ty  Commissioners  shall  have  power,  if  they  deem  it 
bond   may  be  necessary,  to  require  any  assessor  to  give  additional  bond 
"**^  for  performing  his  duties  and  paying  over  money  col- 

lected on   said  poor  tax,   in  such  sum  as  they  shall 
designate. 

Approved  March  12,  1885. 


PRISONERS,  BOARD  OP. 

AN  ACT  to  amend  an  act  to  reipUate  the  fees  of  sherUfls  for  board  of  prisooen, 

approved  Pebruary  10, 1881. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sec.  I.    That  the  above  recited  act  be  so  amended  as 
to  read  as  follows : 
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Sec.  2.     The  fees  allowed  sheriffs  of  the  several  coun- 
ties of  this  territory  for  the  board  of  prisoners  confined  ^jj^jj^^pen- 
in  jail,  under  their  charge,  shall  be  such  as  the  county  sAtion   for  to 
commissioners   may  deem  a   reasonable  compensation  "*^*'^"'^ 
therefor,  not  to  exceed  the  sum  of  seventy-five  cents  per 
day  for  each  prisoner  when  there  is  a  less  number  than 
five;  when  there  are  five,  or  over  that  number,  sixty 
cents  per  day. 

LThe  foragoinir  M(.  tutTins  been  presented  to  the  gov«mor  of  Montana  teiri- 
tory  on  the  eighteenth  day  of  February,  188S.  for  approval,  and  not  havinff 
been  returned  hy  him  to  that  house  of  the  lesrislatlve  assembly  in  which  It 
originated  within  the  time  prescribed  fa^  seoUon  1842,  chapter  1,  tiUe  XXIII, 
revised  statutesof  the  United  States,  has  become  a  law  without  his  approval.  J 


PRISONERS— TBANSPORTATION. 

AN  ACT  to  amend  section  688,  chapter  22,  of  fifth  division,  revised  statutes  of 

the  territory  of  Montana. 

Be  it  enacted  by  the  Legislathfe  Assembly  of  the  Territory 
of  Montana: 

Sec.  I.    That  section  586  of  the  above-recited  act  be 
SO  amended  to  read  as  follows : 

Sec.  586-     For  the  transportation  of  persons  convicted 
of  a  violation  of  the  laws  of  the  territory,  and  sentenced  tio^^^rf*J5£S- 
to  confinement  in  the  penitentiary,  the  sheriff)  or  other  •w.oompen*^ 

a,         1*^  /•!  iii/»     tion  to  offlcem 

person  appointed  by  the  court  for  the  purpose,  snail,  for  for. 
said  service,  receive  a  per  diem  of  five  dollars  for  the 
time  necessarily  employed,  and  his  or  their  actual  reason-   p«»*««« 
able  and  necessary  expenses.    The  said  sheriff)  or  other   Expenses, 
person,  shall  file  a  detailed  statement,  under  oath,  show 
ing  the  amount  actually  paid  as  such  expenses,  the  time    to  iito   an 
employed  in  such  service,  the  name  of  the  prisoner  trans- J^{*^"*^ 
ported,  the  county  jail  from  whence  the  prisoner  or  pris-p^«»  «nder 
oners  were  transported,  and  the  distance  necessarily  trav- 
eled, and  shall  accompany  his  account  with  vouchers  for 
all  sums  paid  out  by  him  for  stage  or  railroad  &re,  or 
team,  at  the  usual  rates  for  himself,  his  prisoner  or  pris- 
oners, and  guard  or  guards  who  are  actually  and  neces-  oompensatton 
sarily  employed  by  him.     The  pay  of  each  guard  shall  TOrT**^^'**" 
not  exceed  three  dollars  per  day,  and  ordinary  traveling 
expenses,  which  the  sheriff*  shall  include  in  his  account.     Number  of 
The  sheriff*  may,  if  necessary,  employ  one  guard  for  every ''"*"^"^*®^' 


ooimta. 
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two  prisoners  transported  by  him  at  the  same  time  from 
MidJtor"to*exi  ^"^  county  jail  to  the  penitentiary,  as  provided  in  this 
»mine  »<Kact;  and  die  territorial  auditor  shall  examine  said  ac- 
count of  the  sheriiT,  and  if  he  be  satisfied  that  the  same  is 
correct,  and  that  the  amount  of  money  charged  was  actu- 
ally paid,  he  may  draw  his  warrant  on  the  territorial 
treasurer  for  the  same. 

Approved  March  lo,  1885. 


PRIZE  FIGHTING. 
AN  ACT  to  punish  and  suppran  prise  flghting  in  the  territory  of  Montana. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sec.  I.     If  any  person  shall  engage  as  principal  in  any 

PriM  flghtins  fight  or  contest  commonly  called  a  prize  fight,  every  per- 

^^         *      son  so  ofiending  shall,  on  conviction,  be  imprisoned  in 

Penalty.       the  penitentiary,  and  kept  at  hard  labor,  not  lees  than  six 

months,  nor  more  than  two  years,  and  pay  the  costs  of 

prosecution. 

Sec  2.     If  any  person  shall  engage,  be  concerned  in, 
or  ^*iStenSimto  or  attend  any  such  fight  or  contest,  as  described  in  the 
tobepuniBhed.  gj-g^  section  of  this  act,  as  backer,  trainer,  second,  umpire, 
p  naitv        ^^  assistant,  every  person  so  oiTending  shall,  on  convic- 
tion, be  fined  in  any  sum  not  mo^e  than  one  hundred 
dollars,  or  be  imprisoned  in  the  county  jail  not  less  than 
ten  days  nor  more  than  three  months,  or  by  both  fine 
and  imprisonment,  in  the  discretion  of  the  court,  and  pay 
the  costs  of  prosecution. 

Affidavit  as  ^^^'  3'  ^^  ^^y  pcrson  shall  make  affidavit  before  any 
toin  tended  justice  of  the  peace  or  probate  judge  that  he  has  reason 
^  '  to  believe  and  does  believe  that  any  person  or  persons 
have  entered  into  any  arrangement  or  agreement  to 
engage  in  a  prize  fight,  or  that  such  arrangement  or 
agreement  has  been  entered  into  by  any  other  person  or 
persons  on  the  part  of  the  ,  persons  who  are  to  engage 
therein ;  or  if  any  person  shall  make  affidavit  that  any 
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person  is  in  preparation  or  training  for  the  purpose  of 
engaging  in  a  prize  fight,  it  shall  be  the  duty  of  the   j^^y^  ^^  |^ 
justice  or  judge  before  whom  such  affidavit  is  made  to  sue  warrant  in 
issue  a  warrant  for  the  arrest  of  the  person  or  persons  **'^*^'*  ***^- 
named  in  the  affidavit,  and  upon  the  hearing,  if  the  court 
is  satisfied  of  the  truth  of  the  charge  made  in  the  affida- 
vit, it  shall  require  the  person  or  persons  charged  to 
make  an  oath  that  he  will  not  engage  in  any  prize  fight 
in  this  territory,  or  to  enter  into  a  recognizance  in  not  Eeoogni«anoe 
less  than  one  thousand  dollars,  with  two  sufficient  sure-  g J»  enteral 
ties,  to  be  approved  by  the  justice  or  judge,  that  he  will 
not  engage  in  any  prize  fight  for  the  period  of  one  year 
from  the  date  of  the  recognizance.    The  person  or  p^^- xJ^Si^tom- 
sons  failing  or  refusing  to  take  said  oath  or  enter  into  ^^^  **««" 
said  recognizance,  shall  be  committed  to  the  county  jail 
for  three  months,  or  until  he  will  take  said  oath  or  enter 
into  the  recognizance  mentioned. 

Sec.  4.     If  any  person  taking  the  oath  mentioned  in  foSSfu^of  i^ 
the  preceding  section  shall  at  anytime  thereafter  engage «>«»*««><*• 
as  principal  in  any  prize  fight  in  this  territory,  in  addition 
to  the  penalty  prescribed  by  section  one  of  this  act,  he 
shall   be  subject  to  indictment  for  perjury,  and,  upon 
conviction,  to  be  punished  therefor  as  prescribed  by  law. 

Sec.  5.  If  any  sheriff  or  constable  shall  have  informa- 
tion and  reason  to  believe  that  such  fight  or  contest,  as^,^'**"®'*'"" 
is  described  in  the  first  section  of  this  act,  is  about  to 
take  place  within  his  county,  he  shall  forthwith  summon 
a  force  of  citizens  of  the  county  sufficient  for  the  pur- 
pose, and  suppress  such  fight  or  contest,  and  arrest  all 
persons  present  thereat,  who  may  be  found  violating  any 
of  the  provisions  of  this  act,  and  take  them  before  the 
probate  judge  or  justice  of  the  peace,  to  be  dealt  with 
according  to  law. 

Sec.  6.  All  fines  and  costs  collected  under  the  provisions  Fines  uidfor- 
of  this  act  shall  be  paid  into  the  treasury  ofthe  county,  to '®**"'^- 
the  credit  of  the  general  fund. 

Sec.  7.    This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  March  lo,  1885. 
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QUAIL. 
AN  ACT  loeoootumcethe  propagation  of  quail,  and  io  pimlah  kUllnff  (ImMof. 

Be  it  enacted  by  the  Legislate  Assembly  of  the  Territory 
of  Montana  : 

Sec.  I.     It  shall  be  unlawful  for  any  person  to  kill  by 

fire-arms  or  other  means  any  quail  in  this  territory  which 

Qnau    per-  ^^^^^  httti  tumed  loose  for  the  purpose  of  propagation 

SSS^J?m"^2md  domestication,  or  to  kill  the  increase  of  such  quail, 

from  KUlmg.     ^,  ^     ,'  .  %      a         t  r 

for  the  term  of  six  years  from  and  after  the  passage  of 
this  act 

Sec  2.  Any  person  violating  the  provisions  of  this 
act  shall  be  punished  by  fine  not  exceeding  twenty-five 
dollars ;  and  the  possession  of  a  dead  quail  shall  be  pre- 
sumptive evidence  that  the  person  having  it  in  possession 
killed  the  same,  in  violation  of  this  act. 

Approved  March  12,  1885. 


QUARTZ  LODES. 
AN  ACT  oonoeminir  the  representation  of  quarts  lodes. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Tet 
of  Montana  : 

Sec.  I.  The  owner  or  owners  of  any  quartz  lode 
claim,  who  shall  perform  or  cause  to  be  performed  the 
annual  labor  or  make  the  improvements  required  by  the 
laws  of  the  United  States,  in  order  to  prevent  a  forfeiture 
of  the  claim,  may,  at  any  time  during  the  year  in  which 
said  work  was  done  or  improvements  made,  file  in  the 
office  of  the  county  clerk  and  recorder  of  the  county  in 
which  said  claim  is  situated  an  affidavit  or  affidavits  of 
the  person  or  persons  who  performed  such  labor  or  made 
such  improvements,  showing — 

Notice  to  be     First.    The  name  of  the  lode  and  where  situated. 

ilUd. 

Second.  The  number  of  days'  work  done,  and  the 
character  and  value  of  the  improvements  placed  thereon. 
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Third.  The  date  or  dates  of  performing  said  labor 
and  making  said  improvements. 

Fourth.  At  whose  instance  or  request  said  work  was 
done  or  improvements  made. 

Fifth.  The  actual  amount  paid  for  said  labor  and  im- 
provements, and  by  whom  paid  when  the  same  was  not 
done  by  the  owner  or  owners  of  said  quartz  claim. 

Sec,  2.    The  clerk  and  recorder  of  the  county  in  which  «^, 
said  affidavit  or  affidavits  are  filed  shall  record  the  same  of  for  ^lav! 
in  a  book  kept  for  that  purpose,  and  be  entitled  to  a  fee**** 
of  one  dollar  for  recording  each  separate  affidavit.    When 
the  affidavits  are  made  jointly  by  two  or  more  persons 
he  shall  be  entitled  to  an  additional  fee  of  twenty-five 
cents  for  each  name  after  the  first ;  and  said  fee  shall  be 
the  only  one  to  which  the  recorder  shall  be  entitled  for 
filing  and   recording  said  affidavits,  and  indexing  the 
same. 

« 

Sec.  3.    The  affidavit  or  affidavits  named  in  the  pre- 
ceding sections,  or  copies  thereof  duly  certified  by  the   oertiaed 
recorder  of  the  county,  shall  be  received  or  admitted  in ^^Sd^vvt 
evidence  in  any  court  of  justice  in  this  territory,  and  be^«"<»- 
prima  facie  proof  of  the  facts  recited  therein. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  February  27,  1885. 


BANGE  STOCK,  ATTACHMENT  OP. 

AN  ACr  to  CBoilitote  the  eerrice  of  prooeoe  upon  penoni^  property,  and  the 

tranafpr  thereof  in  certain  oaoes. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana : 

Sec  I.  Whenever  it  is  necessary  for  any  officer  or 
person  charged  with  the  service  of  process  out  of  any  of 
the  courts  of  this'territory  to  take  custody  and  posses- 
sion of  any  cattle  or  horses  running  and  roaming  at  large^ 
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and  commonly  known  as  range  stock,  between  the  first 
day  of  November  and  the  next  succeeding  fifteenth  day 
How  Attached.  <>(  May,  it  shall  be  a  sufficient  service  of  such  process  for 
the  officer  or  person  charged  with  the  service  of  the  same 
to  file  a  copy  thereof,  with  a  notice  appended  thereto. 
Copy  of  mo-  Containing  the  number,  as  near  as  may  be,  and  a  descrip- 
^Hth^eMuntytion  of  said  stock  by  marks  and  brands,  that  such  prop- 
reooidm.         ^rty,  or  a  portion  thereof,  as  the  case  may  be,  is  attached, 
taken,  levied  upon,  or  seized,  in  pursuance  of  such  pro- 
cess, with  the  recorder  of  the  county  wherein  such  prop- 
erty is  running  at  large,  within  fifteen  days  after  the 
receipt  of  such  process  for  service,  and  shall  make  due 
return  of  his  said  proceedings  upon  said  process. 

Sec.  2.  In  all  cases  where  it  is  necessary  under  the 
pommSoo^'  laws  of  this  territory  for  a  party  to  any  mortgage,  assign- 
dMThow  ao-  ment,  bill  of  sale,  or  other  contract,  between  the  first  day 
of  November  and  the  next  succeeding  fifteenth  day  of 
May,  to  take  custody  and  possession  of  any  such  cattle 
or  horses  in  order  to  preserve  his  rights  under  any  such 
mortgage,  assignment,  bill  of  sale,  or  other  contract,  it 
shall  be  sufficient  for  such  party  to  file  a  copy  of  the 
instrument  under  which  he  claims,  with  a  notice  of  such 
claim  appended  thereto,  with  the  recorder  of  the  county 
wherein  such  property  is  running  at  large,  within  five 
days  after  it  becomes  necessary  for  him  to  so  take  custody 
and  possession  of  the  same. 

Sec  3.    When  the  copy  of  the  process  or  instrument, 
Effect  of  fii-  with  the  proper  notice  appended  thereto,  is  filed  as  here- 
inbefore provided,  it  shall  have  the  same  effect  as  if  act- 
ual custody  and  possession  of  said  cattle  and  horses  has 
been  taken  by  the  officer  or  person  charged  with  the  exe- 
cution of  such  process,  or  the  party  required  under  said 
instrument  to  take  the  same,  and  shall  continue  to  have 
Time  attach,  such  cfTect  Until   actual  custody  or  possession  of  such 
S)oiiiiniited.*P^^P^*y  ^^  heeti  taken  or  had  by  the  officer,  person,  or 
party  aforesaid,  provided  that  such  actual  custody  or 
possession  be  had  or  taken  prior  to  the  first  day  of 
August  next  succeeding. 

, .      ^j  Sec.  4.     It  shall  be  the  duty  ot  said  county  recorder 

ooanty  raooid-to  file  all  papers  deposited  with  him  for  that  purpose, 
^'*  and  required  to  be  filed  under  this  act,  and  preserve  the 
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same  as  other  records  of  his  office  are  preserved,  and  fur- 
nish to  persons  making  inquiry  about  such  files  all  nec- 
essary information  concerning  the  same,  for  which  said 
services  he  shall  receive  from  the  party  filing  the  process 
or  instrument  aforesaid  the  sum  of  one  dollar  for  each 
paper  so  filed. 

Sec.  5.    Any  person  or  persons  whose  property  has 
been  tiken,  attached,  levied  upon,  or  seized  by  filing  the    pro«ert7  at- 
process  and  notice  aforesaid,  or  whose  property  has  been  foJ^J^gS*'^^ 
affected  by  filing  the  instrument  and  notice  aforesaid,  who  deUTerinc. 
shall,  with  a  knowledge  of  such  fects,  sell  or  otherwise 
dispose  of  such  property,  or  any  part  thereof,  with  the 
intent  to  defraud  any  person  or  persons  of  their  just 
rights  in  the  premises,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof  in  any  court  of 
competent  jurisdiction,  be  fined  in  a  sum  not  exceeding 
five  hundred  dollars,  or  imprisoned  in  the  county  jail  not 
exceeding  six  months,  or  by  both  such  fine  and  impris- 
onment, but  in  no  case  shall  such  sale  or  transfer  affect 
the  rights  of  the  parties  secured  by  the  provisions  of  this 
act  by  filing  the  papers  aforesaid. 

Sec.  6.     When  an  officer  into  whose  hands  a  writ  of 
execution  has  come  shall  have  served  the  same  in  accord- 
ance with  section  i  of  this  act,  and  shall  have  made  his     g^^,   ^ 
return  in  accordance  with  the  facts,  at  any  time  there- toohment  mar 
after,  within  the  time  limited  as  hereinbefore  provided,  to  ^''^^•• 
hold  the  preperty  seized,  taken,  or  levied  upon  such  writ, 
another  writ  of  execution  may  be  issued,  which  shall  be 
supplementary  to  the  first  writ,  and  in  pursuance  of  which 
the  officer  or  person  charged  with  the  service  thereof 
may  sell  the  property  held  by  said  first  writ,  as  herein- 
before provided. 

Sec  7.    This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  March  12,  1885. 


REAL  ESTATE,  ATTACHMENT  OF. 

AN  ACT  to  amend  section  184  of  the  first  division  of  the  revised  ^atntes  of 

Montana. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

Sec.  I.  That  the  first  and  second  subdivisions  of  sec- 
tion 184  of  the  first  division  of  the  revised  statutes  of 
Montana  be  amended  to  read  as  follows : 
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First     Real  property  shall  be  attached  by  filing  with 
HowAtteehed.the  recorder  of  the  county  a  copy  of  the  writ,  together 
with  a  description  of  the  property  attached,  and  a  notice 
that  it  is  attached. 

Second.  Real  property,  or  any  interest  therein,  be- 
longing to  the  defendant,  and  standing  upon  the  records 
of  the  county  in  the  name  of  any  other  person,  shall  be 
attached  by  filing  with  the  recorder  of  the  county  a  copy 
^^tioe  to  be  ^f  ^^  ^,.j^^  together  with  a  description  of  the  property, 
and  a  notice  that  such  real  property,  and  any  interest  of 
the  defendant  therein  standing  in  the  name  of  such  other 
person,  naming  him,  are  attaoied. 

Approved  February  i6,  1885. 


BOADS  AND  HIGHWAYS. 

AN  ACT  authorisinir  county  oommiwioDen  to  award  contracts  for  keeping 

roadg  in  repair. 

Be  it  enacted  by  the  Legislative  Assetnbly  of  the  Territopy 
of  Montana  : 

County  com-     Sec.  I.     The  board  of  county  commissioners  of  the 
Say 'let**  *ootI  several  counties  may,  in  their  discretion,  let  to  the  low- 
ingln  rejiS*^  est  responsible  bidder,  in  pursuance  of  this  act,  a  contract 
or  contracts  for  repairing  and  keeping  in  good  order  the 
public  roads  in  any  road  district  now  or  which  may  here- 
after be  established. 

May  adver-  Sec.  2.  The  couuty  Commissioners,  at  their  regular 
tiM  for  bids,  quarterly  meeting  on  the  first  Monday  in  March,  in  each 
year,  shall,  in  their  discretion,  advertise  for  bids  for  keep- 
ing in  proper  repair  the  public  roads  in  any  road  district 
of  the  county,  such  advertisement  to  be  published  at  least 
once  a  week,  for  four  successive  weeks,  in  some  news- 
paper published  within  the  county,  or,  if  none  is  pub- 
lished therein,  in  a  newspaper  published  nearest  the 
county  seat  of  the  county.  A  copy  of  said  advertisement 
shall  also  be  posted  on  the  door  or  bulletin  board  of  the 
court  house  of  the  county,  for  at  least  four  weeks  before 
any  contract  is  awarded.  The  advertisement  shall  state 
the  name  or  number  of  the  road  district  for  which  bids 
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are  invited,  and  the  time  of  receiving  bids,  which  in  no 
case  shall  be  later  than  the  next  quarterly  meeting  of  the 
board  of  county  commissioners,  on  the  first  Monday  of 
June  following.  The  advertisement  shall  also  state  the 
lehgth  of  time  the  contract  shall  run,  as  provided  in  sec- 
tion 5  of  this  act. 

Sfec.  3.     AH  bids  must  be  in  writing,  and  subscribed     g|^     ^^^ 
by  the  person  or  persons  bidding;  shall  be  sealed  and  in«de. ' 
addressed  to  the  board  of  county  commissioners,  and 
indorsed  "Bid  for  keeping  in  repair  the  public  roads  in 
(naming  the  road  district)." 

Sec.  4.    At  their  regular  meeting  on  the  first  Monday  wilSoto*'^ 
in  June  in  each  year,  the  board  of  commissioners  shain«^«^wdder. 
open  and  examine  all  bids  ofTered,  and  may  either  reject 
all  bids  or  award  a  contract  to  the  lowest  bidder,  in  pur- 
suance of  the  next  section. 


Sec.  5.     If  the  commissioners  decide  to  award  a  con- 
tract, the  person  or  persons  to  whom  it  is  awarded  shall, 
before  it  is  entered  into,  execute  and  deliver  to  the  com- 
missioners an  undertaking,  with  two  or  more  sureties,  to 
be  approved  by  the  commissioners,  in  a  sum  not  less  than    oontnustorto 
one  thousand  dollars,  conditioned  that  the  contractors '*^®*^'^*' 
will  keep  the  public  roads  and  highways  of  the  district 
(naming  it)  in  good  order  and  repair,  and  suitable  for 
the  passage  of  animals,  or  loaded  wagons,  or  both,  as 
the  case  may  be,  for  one  year  from  the  first  day  of  July   Duration  of 
following  until  the  same    day  in  the  succeeding  year.  ^**''***- 
Upon  the  execution  and  acceptance  of  said  undertaking, 
the  contract  shall  be  awarded. 

Sec.  6.    The  road  supervisor  of  any  road  district  in 
which  contracts  may  be  awarded,  in  pursuance  of  this 
act,  Bhall  inspect  the  public  roads  of  his  district,  and ySS^to^^- 
report  the  condition  thereof  to  the  county  commission- ^2*^*^5^^ 
ers,  on  or  before  each  regular  quarterly  meeting  of  the  tnwtors  and  re- 
board.     The  road  supervisor  shall  also,  upon  written  *** 
complaint  that  any  public  road  of  his  district  is  not  in    uutyot  road 
proper  repair,  proceed,  without  delay,  to  examine  theJ^^^^'J^^^ 
same,  and  if  found  in  bad  condition,  he  shall  immediately  pi^int  is  made, 
notify  the  contractor  or  contractors  to  repair  the  road ; 
and  unless  the  contractor  or  contractors  shall  proceed. 
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with  reasonable  diligence,  to  repair  the  road,  the  super- 
visor shall  report  the  condition  of  the  road,  and  the  &ct 
of  the  notification,  and  &ilure  of  the  contractor  or  con- 
tractors to  repair  the  same  to  one  or  more  of  the  county 
commissioners ;  and  the  board  of  commissioners,  at  their 
first  meeting  after  receiving  said  report,  shall,  or  may,  in 
their  discretion,  authorize  the  road  supervisor  of  the  dis- 
MintobepiSdtrict  to  repair  the  road,  keeping  an  accurate  account  of 
to  ^^tlTV^n^^  expense  thereof,  and  shall  report  the  same,  duly  ver- 
««•••  ified,  to  the  commissioners,  on  or  before  their  next  quar- 

terly meeting.  The  commissioners  shall  withhold  or 
deduct  the  cost  of  such  repairs  from  any  sum  due  or  to 
become  due  to  the  person  or  persons  who  have  con- 
tracted to  keep  the  roads  in  repair. 

Sec.  7.    Whenever  the  board  of  county  commissioners 

shall  decide  to  establish  any  new  road  they  may,  in  their 

ef?"5S^1et  discretion,  award  a  contract  for  constructing  it  upon  like 

SffidS^  new  ^^^"^s  ^^^  conditions  as  are  expressed  in  this  act  for 

roads.  keeping  roads  in  repair. 

Sec.  8.     Payments  to  road  contractors  shall  be  made 
oontractow,  ^"2irt^^Jy»  ^y  Order  drawn    on  the  county  treasurer, 
how  paid.       against  the  road  fund,  which  shall  be  payable  as  are  other 
county  orders. 

Sec.  9.    All  acts  and  parts  of  acts,  in  conflict  with  this 
act,  are  hereby  repealed. 

Sec.  10.     This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  March  12,  1885. 


ROAD  supervisors. 
AN  AOT  for  the  appointment  of  road  saperTlaors,  and  defining  their  duties. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Terriiaty 
of  Montana  : 

Sec.  I.     The  board  of  county  commissioners  of  the 
respective   counties   shall,  at   their   regular  meeting  in 
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March,  A.  D.  1887,  and  at  each  regular  meeting  in  the^,^^^"^*^ 
month  of  March  thereafter,  appoint  one  or  more  road  •fpouu^^  by 
supervisors  for  their  respective  counties,  who  shall  holdoommission- 
office  for  one  year,  and  until  their  successors  are  ap-  *"' 
pointed  and  qualified,  unless  sooner  removed,  as  herein-  Teimofoflace. 
after  provided. 

Sec.  2.  It  shall  be  the  duty  of  the  road  supervisors,  D^tj^ofroad 
under  the  direction  of  the  county  commissioners,  to  keep«upenrteo». 
in  proper  repair  all  public  roads  of  the  district  or  districts 
for  which  he  is  appointed,  to  lay  out  and  construct  new 
roads,  and  perform  such  other  duties  as  commonly  per- 
tain to  road  supervisors.  Each  shall  receive  the  sum  of 
three  dollars  per  day  while  engaged  in  discharging  his 
duties  under  the  provisions  of  this  act. 

Sec.  3.     Whenever  the  board  of  commissioners  shall 
instruct  or  direct  any  road  supervisor  to  repair  any  pub- 
lic road  in  his  district,  or  construct  any  new  road  therein,    ^^^  ©mpioy 
it  shall  be  the  duty  of  the  road  supervisor  to  proceed, J^w»  »nd 
without  unnecessary  delay,  to  repair  or  construct  said 
road.     For  this  purpose  he  shall  be  empowered  to  em- 
ploy suitable  laborers  and  teams,  and  stipulate  as  to  the 
price  to  be  paid  therefor,  which  in  no  case  shall  exceed  ^oompgMation 
the  sum  of  two  dollars  and  fifty  cents  per  day  for  each  teams  umitad. 
man,  and  two  dollars  and  fifty  cents  per  day  for  each 
span  of  animals  thus  employed.     He  shall  keep  a  cor- 
rect account  of  all  such  labor,  and  give  to  the  person 
performing   it,  or  furnishing  any  animals,  a  certificate, 
stating  the  number  of  days' work  performed,  and  theuS.T?^'^ 
price  agreed  upon  therefor,  and   the  number  of  days*^'**®- 
any  animals  have  been  used,  and  the  price  to  be  paid 
therefor,   not  exceeding    the   limits  above    prescribed.    To  me  state- 
The   supervisor  shall  also  make  out  and   file  with  the  SJuiSyciefk*.** 
county  clerk,  on  or  before  each  quarterly  meeting  of  the 
commissioners,  or  monthly,  if  required  by  them,  a  de- 
tailed statement,  showing — 

First.     The  names  of  all  persons  employed  to  work  on    what  oertifl. 
the  public  roads,  and  the  number  of  days  each  person ®|JJj^  ahau 
has  worked,  and  the  place  or  places  where  the  work  was 
done,  and  the  price  to  be  paid  therefor. 

Second.  The  number  of  teams  used,  and  of  whom 
employed,  and  the  place  or  places  where  they  worked, 
and  the  price  of  hire. 
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Third.  The  number  of  days  the  supervisor  himself 
has  been  employed  in  attending  to  the  duties  of  his 
office. 

^^     ^     The  above  statement  shall  be  sworn  to  by  the  super- 
be  sworn  to.     visor,  and  filed  with  the  county  clerk,  with  the  account 
for  his  services  rendered. 

Sec.  4.    The  county  commissioners,  at  the  first  quar- 
terly meeting,  or  at  any  special  meeting,  held  after  filing 
m2^«»**^the  statement  mentioned  in  the  last  section,  shall  exam- 
JJJJjJ^^  y^ine  the  same,  and,  if  found  correct,  shall  cause  an  order 
supeiTiflon.     to  be  drawn  on  the  county  treasurer,  against  the  road 
fund,  for  the  amount  due  any  road  supervisor  for  his  ser- 
vices.    Upon  the  presentation  of  any  certificate  issued  by 
How  the  BO-  ^^^^  supervisors,  as  provided  in  section  3  of  this  act,  and 
oovmt  shAii  be  a  verification  by  the  owners  thereof  as  in  other  cases  of 
claims  against  the  county,  the  commissioners  shall  cause 
to  be  issued  to  the  owner  or  holder  of  such  claim  an 
order  for  the  amount  thereof,  drawn  on  the  county  treas- 
urer, against  the  road  fund. 

Sec.  5.    Any  road  supervisor  who  shall  issue  any  felse 
or  fraudulent  certificate  for  labor  or  animals  employed, 
Penalty   for  or  who  shall  issue  a  certificate  for  any  greater  number  of 
oom?*by  roiS  days'  labor  than  was  actually  performed,  or  for  any  greater 
saperrieoxfl.     price  than  was  actually  agreed  to  be  paid  for  such  labor 
or  the  use  of  such  animals,  or  who  shall  coUusively  or 
fraudulently  make  any  agreement  or  stipulation  whereby  . 

he  is  to  receive  any  part  of  the  money  which  shall  or  may  ' 

be  paid  upon  any  certificate,  or  who  shall  make  any  islse  ^ 

statement  as  to  the  time  which  he  has  been  engaged  in 
attention  to  his  duties  as  road  supervisor,  shall,  upon 
conviction  thereof,  be  fined  in  any  sum  not  less  than  one 
hundred  dollars  nor  more  than  five  hundred  dollars,  or 
by  imprisonment  in  the  county  jail  not  less  than  thirty 
Penalty  or  days  nor  more  than  six  months,  or  by  both  such  fine  and 
u^ofthteaoT  in^prisonment,  in  the  discretion  of  the  court,  and  shall  be 
removed  from  the  office  of  road  supervisor.  Any  person 
knowingly  receiving  from  any  road  supervisor  any  false 
or  fraudulent  certificate,  such  as  that  above  named,  or 
who  shall  stipulate  or  agree  to  pay  to  the  road  supervisor 
any  part  of  the  money  received  thereon,  shall,  upon  con- 
viction, be  fined  in  a  sum  not  less  than  twenty-five  dol- 
lars nor  more  than  one  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  not  less  than  ten  days  nor  more 
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than  thirty  days,  or  by  both  such  fine  and  imprisonment, 
in  the  discretion  of  the  court,  and  shall  forfeit  the  amount 
of  money  called  for  by  such  fraudulent  certificate. 

Sec  6.    Upon  the  neglect  or  failure  of  any  person  „,J^SJ5JSSS 
appointed  roeud  supervisor  to  perform  the  duties  required  may    appoint 
under  this  act,  or  upon  the  death,  resignation,  removal,  ^"■""^**'^^ 
or  other  disability,  of  any  road  supervisor,  the  county 
commissioners,  at  their  next  regular  meeting  after  such 
disability  occurs,  shall  appoint  a  road  supervisor,  who 
shall  hold  the  office  for  the  unexpired  term  of  the  person 
in  whose  stead  he  was  appointed. 

Sec.  7.  The  provisions  of  this  act  shall  extend  to  and 
be  applicable  to  the  road  supervisors  now  elected  and  in 
office. 

Sec  8.    An  act  entitled  "An  act  concerning  road 
supervisors,"  approved  February  21, 188 1,  an  act  entitled       Bepeaiing 
"An  act  concerning  the  official  terms  of  road  supervis-  oiauae. 
ors,*'  approved  February  22,  1881,  and  all  other  acts  and 
parts  of   acts,  in    conflict  with    this   act,   are    hereby 
repealed. 

Sec.  9.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  March  12,  1885. 


BOAD  TAXB3. 

AN  ACT  in  relation  to  road  taxes,  and  to  repeal  seotiona  1070  to  1076,  inclusive, 
and  seotion  1078,  of  the  fifth  division  of  the  reviaed  statutes. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

Sec  I.     There  shall  hereafter  be  levied  and  collected,   ^^^q,„^^    ^£ 
annually,  on  all  taxable  property  in  each  county  of  the  pou  tax  lavy 
territory,  not  less  than  one  nor  more  than  two  mills  on  the  "'*"*"5^- 
dollar,  also  a  tax  of  three  dollars  on  each  able-bodied 
man  between  the  ages  of  twenty-one  and  forty-five  years,  levied   ^  ^^ 
which  shall  be  known  as  a  road  tax,  and  which  shall  be 
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expended,  under  the  direction  of  the  county  commission- 
ers, on  the  public  roads  of  the  several  counties :  Provided^ 
that  nothing  herein  shall  be  deemed  or  construed  to  con- 
flict with  or  repeal  an  act  entitled  "An  act  to  provide  for 
the  levy  and  collection  of  street  taxes  in  incorporated 
towns  and  cities,"  approved  March  7, 1883. 

Sec.  2.  If  any  person  required  to  pay  the  poll  tax 
of  mentioned  in  the  preceding  section  has  no  property  sub- 
ject to  taxation,  it  shall  be  the  duty  of  the  county  asses- 
sor to  collect  the  poll  tax  at  the  time  of  making  the 
assessment,  and  if  it  be  not  paid  at  the  time,  if  the  per- 
son owing  the  same  is  in  the  employ  of  any  other  per- 
son, company,  or  corporation,  it  shall  be  the  duty  of  the 
assessor  to  deliver  to  the  person,  company,  or  corpora- 
tion employing  such  person  or  persons  a  written  notice, 
stating  the  amount  of  the  tax  owing  by  any  employe  or 
employes,  and  from  the  time  of  receiving  said  notice  the 
person,  company,  or  corporation  employing  such  delin- 
quent shall  be  liable  to  pay  said  tax,  and  the  tax  so  paid 
may  be  deducted  by  such  employer  from  the  amount 
then  due  or  to  become  due  to  such  employe. 


Sec.  3.     Any  person,  company,  or  corporation,  having 
DuUeaofem-in  his  or  their  employ  any  person  liable  to  pay  the  tax  of 
pioyen.  three   dollars   mentioned   in   section  one,  shall,  at   the 

request  of  the  assessor,  give  to  him  a  complete  list  of  all 
the  persons  so  employed,  and  if  any  person,  company,  or 
the  superintendent  or  managing  agent  of  any  corporation, 
shall  neglect  or  refuse  to  furnish  said  list  for  five  days 
gifter  demand  made  to  furnish  it,  the  person,  company,  or 
corporation  so  neglecting  or  refusing  shall  be  liable  for 
the  tax,  and  the  assessor  shall  proceed  to  levy  the  same 
as  in  cases  where  persons  neglect  or  refuse  to  list  their 
property,  as  defined  in  section  10 15  of  the  fifth  division 
of  the  revised  statutes. 


Sec.  4.     The  assessor  shall  pay  over  to  the  county 

Dntiea  of  a»-  treasurer  all  moneys  collected  as  a  special  tax,  and  take 

a  receipt  therefor,  and  shall  also  deliver  to  the  treasurer 

a  list  of  the  persons  who  have  paid  the  same,  or  for 

ooun^^*^x«J^  whom  it  has  been  paid,  and  also  a  list  of  all  the  persons 

urew.  liable   to  pay  said  tax,  but  who  are  delinquent.     The 

treasurer  shall  thereafter  collect  the  tax  from  such  as  are 

delinquent,  if  in  his  power,  and  if  not,  he  shall  return  a 
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list  of  all  persons  who  have  failed  to  pay  to  the  board  of 
county  commissioners  with  his  annual  report  of  taxes 
collected.  The  assessor  shall  also  return  a  list  of  the 
persons,  company,  or  corporations  mentioned  in  section 
three,  which  have  neglected  or  refused  to  return  a  list  of 
the  persons  in  their  employ,  and  the  amount  for  which 
each  has  been  assessed,  and  the  treasurer  shall  collect 
the  amount  thereof  as  in  other  cases  of  assessment  and 
levy. 

Sec.  5.     Sections  107 1,  1072,  1073,  I074.  1075,  1076,       Repealing 
and  1078,  of  the  fifth  division  of  the  revised  statutes  oH*^»«- 
Montana,  and  all  acts,  and  parts  of  acts,  in  conflict  with 
this  act,  are  hereby  repealed. 

Sec.  6.     This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  March  12,  1885. 


SAW-  MILLS— SAW-DUST. 

AN  ACT  to  amend  section  1  of  an  act  approved  February  21, 1881,  relating  to 

the  protection  of  fish. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Tetnio^y 
of  Montana  : 

That  section  i  of  an  act  approved  February  21,  1 881, 
relating  to  the  protection  of  fish,  be  amended  to  read  as 
follows : 

Sec.  I.  That  all  persons  having  in  operation,  and  all 
persons  who  may  hereafter  construct  and  put  in  opera-  ^*i**owiic« 
tion,  in  the  territory  of  Montana,  either  in  person  or  by  and  operators, 
agent,  any  saw-mill  on  any  stream  containing  fish,  are 
hereby  required  to  so  care  for  any  saw-dust  that  may 
eminate  from  any  such  saw-mill  or  saw-mills,  as  to  pre- 
vent the  same  from  mingling  with  the  waters  of  any  such 
stream.  And  all  persons  owning  [or]  operating,  or  who  penalty  for 
may  hereafter  own,  construct,  or  operate  any  saw-mill  on  \^^  o  m  pu^ 
any  stream  containing  fish,  who  shall  drop,  dump,  or 
cart,  or  cause  to  be  deposited  in  such  stream  any  such 
quantity  of  saw-dust,  bark,  or  debris,  shall  be   deemed 


saw- 
owners 
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guilty  of  a  misdemeanor,  and,  upon   conviction  thereof 
before  any  court  of  competent  jurisdiction,  shall  be  fined 
in  any  sum  not  exceeding  fifty  dollars  for  each  and  every 
oflense. 

Approved  March  12,  1885. 


BCHOOL  DIBTBICr  BONDS. 

AN  ACT  to  amend  an  ad  entitled  **An  met  to  authorise  aehool  tmatoee  to  f«De 

bonde  to  Imildor  pioride  sohool  honeee." 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Sec.  I.  That  section  one  of  an  act  entitled  "An  act  to 
authorize  school  trustees  to  issue  bonds  to  build  or  pro- 
vide school  houses,"  approved  March  2,  1883,  be,  and 
the  same  is  hereby  amended  as  follows : 

That  said  section  shall  not  be  so  construed  as  to 
bonds^tote  la- authorize  any  such  board  of  school  trustees  to  submit 
aned  limited,    g^^jj  question  of  issuing  bonds  to  the  electors  of  any 

school  district  more  than  one  time ;  nor  shall  the  entire 
levy  for  such  purpose  exceed  two  per  cent  on  the  taxa- 
ble property  ol  the  district;  and  whenever  the  bonds  of 
Qneation  oi^'^Y  school  district,  for  such  purpose,  shall  have  been 
toi^tubmuted  "^sued  to  such  an  amount,  such  question  shall  not  be 
bat  onoe.        again  submitted,  nor  shall  any  additional  bonds  be  issued, 
until  the  entire  outstanding  bonds  be  paid. 

Sec  2.  This  act  shall  not  apply  to  an  act  entitled  "An 
act  to  authorize  the  school  trustees  of  school  district  No. 
I,  of  Deer  Lodge  county,  to  issue  additional  bonds  for 
certain  purposes,"  approved  February  13,  1885. 

Approved  March  12,  1885. 


SCHOOL  TEXT  BOOKS. 

AN  ACT  to  amend  an  act  entitled  "An  aot  to  eatabliah  a  series  of  text  books  for 
the  publio  schools,"  approved  February  23, 1881. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

That  an  act  entitled  "An  act  to  establish  a  series  of 
text  books  for  the  public  schools,"  approved  February 
23,  1 88 1,  be  amended  to  read  as  follows : 
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Sec.  I.  The  text  books  in  the  several  branches  re-  ,p^^  y^^^^ 
quired  by  law  to  be  taught  in  the  public  schools  of  Mon-g^  *»  «»*- 
tana  shall  be  uniform  throughout  the  territory. 

Sec  :^  School  text  books  shall  be  adopted  for  peri- 
ods of  four  years,  and  such  text  books,  when  adopted,  timo**of^the^r 
shall  be  the  only  text  books  for  the  several  branches  Jjjf  **^°  ^"*" 
used  in  the  public  schools  of  the  territory,  except  as  here- 
inafter provided:  Provided,  that  nothing^  in  this  act  shall 
be  construed  to  prevent  school  trustees  from  authorizing 
the  use  of  such  text  books  supplementary  to,  but  not  to 
the  exclusion  of,  the  text  books  adopted  for  the  territory, 
as  the  special  needs  of  their  schools  may  require. 

Sec.  3.    That  the  text  books  hereinafter  named  are 
hereby  adopted  for  exclusive  use  in  the  public  schools  of  Forwhatperi- 
this  territory  for  the  term  of  four  years  from  the  first  day  **^  adopted 
of  July,  A.  D.  1885,  or  until  changed  in  pursuance  of  law: 
Provided,  that  this  section  shall  take  effect  only  when  the 
publishers  of  the  books  hereby  adopted  shall  have  filed 
with  the  territorial  secretary  their  bonds  with  at  least  two    Pubiiabersto 
sufficient  sureties,  to  be  approved  by  the  governor,  in  the«*^®^"*^- 
penal  sum  of  ten  thousand  dollars  for  each  publishing 
house,  conditioned  that  they  shall,  for  the  period  of  this 
adoption,  keep  the  said  books,  and  each  of  them,  for  sale 
at  wholesale  in  the  city  of  San  Francisco,  Cal.,  to  all 
merchants  in  this  territory,  or  to  school  trustees  desiring    ^^  ^  ^ 
to  purchase  the  same  from  time  to  time,  in  such  quanti-forsaieiii  this 
ties  as  may  be  requisite  to  supply  their  schools,  at  prices  **"**®^- 
not  exceeding  the  wholesale  prices  hereinafter  named; 
and  they  shall  also  keep,  or  cause  to  be  kept  at  all  times 
during  said  period,  the  said  books  at  retail  in  sufficient 
quantities  in  at  least  one  town  in  each  county  of  this  ter- 
ritory at  prices  not  exceeding  the  retail  prices  hereinafter 
named.     That  in  case  the  current  wholesale  market  rates 
of  said  books  shall  ever  hereafter  be  reduced  below  the 
said  wholesale  prices  hereinafter  named,  then  all  mer- 
chants and  all  school  trustees  desiring  to  purchase  books 
for  the  supply  of  their  schools  shall  have  the  benefit  of  ^^^^^^  ^^^^^ 
such  reduction,  and  a  corresponding  reduction  shall  be  en,  &c.i  to  re- 
forthwith  made  in  the  retail  prices  guaranteed  to  the  peo-  SS*^of*any*r©^ 
pie  of  this  territory ;  that  for  the  period  of  one  year  from  J^f^  *  1  ©  n  in 
the  first  day  of  July,  A.  D.  1885,  they  will  cause  the  said 
books  to  be  sold  at  retail  in  at  least  one  town  in  each 
county  in  this   territory,  and  on   the  aplication   of  any 
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school  officer,  they  will  forward  the  same  by  mail  or  ex- 
press, carriage  free,  from  San  Francisco  at  the  prices 
hereinafter  named,  set  opposite  the  names  of  said  books 
in  the  column  headed  "introduction  ;"  that  they  will  for 
a  period  of  six  months  from  the  said  first  day  of  July,  A. 
D.  1885,  ^^  2it  l^«^st  one  town  in  each  county  of  the  ter- 
ritory exchange  copies  of  the  books  hereby  adopted 
grade  for  grade,  for  old  books  of  other  series  now  in  the 
hands  of  pupils  upon  the  payment  in  cash  at  the  time  of 
Terms  of  ex- surrendering  the  old  books,  of  the  price  hereinafter  set 

^**"***  opposite  the  names  of  said  books  in  the  column  headed 

"exchange,"  except  the  Bancroft  series  of  readers,  which 
shall  be  exchanged  free  by  giving  a  new  book  of  any 
grade  required  for  an  old  book  of  any  grade  surrendered ; 
in  any  other  series  that  they  will  prepare  for  Harper's 
school  geography,  a  full  page  map  of  Montana,  from  lat- 
est compilations,  engraved  in  the  best  style,  together 
with  such  a  reasonable  and  proper  amount  of  special 

^^pof  Mon-  geography  of  Montana  as  shall  be  satisfactory  to  the  ter- 
ritorial superintendent  of  public  instruction,  and  will 
cause  the  same  to  be  included  in  all  copies  of  said 
geography  supplied  by  them  to  the  people  of  this  terri- 
tory ;  that  they  shall  maintain  the  mechanical  excellence 
of  said  books  at  least  equal  to  their  present  standard,  in 
respect  to  binding,  printing,  quality  of  paper  and  all 
standud  of  Other  essential   features;  and  that  any   of  said   books 

pi5w*to*'be  which  require  revision  from  time  to  time,  and  that  those 

maintained,     g^j  j  ^^  ^j^^  people  of  this  territory,  shall  always  be  of  the 
latest  revised  edition. 

Sec.  4.     In  case  the  publishers  of  the  books  hereby 

adopted  shall  not  on  or  before  the  first  day  of  July,  A. 

e^m  iuMe^'  1 885,  file  with  the  secretary  their  bonds  as  hereinbe- 

of  failure  to  fore  provided,  or  in  case  they  shall  not,  on  or  before  the 

SttoMby  put  first  day  of  July,  1 886,  have  performed  all  of  the  obligations 

nshen.  Qf  their  bond,  in  respect  to  the  introduction  and  exchange 

of  books,  and  the  preparation  and  supply  of  the  special 

map   and   geography   of  Montana  for  Harper's  school 

geography,  or  in  case  they  shall,  at  any  time  thereafter, 

violate  or  fail  to  perform  any  of  the  conditions  specified 

in  their  bonds  as  hereinbefore  provided,  and  shall  fail, 

within  a  reasonable  time  after  due  notice,  mailed  to  them 

by  the  territorial  superintendent  of  public  instruction,  to 

make  good  their  guarantee  in  any  respect  in  which  they 

may  have  failed,  then  this  adoption  shall  become  null 

and  void,  and  the  series  of  text  books  now  in  use  in  the 
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schools  shall  remain  the  legal  text  books  until  changed 
by  law;  and  the  said  book^  hereby  adopted,  upon  com- 
pliance with  the  conditions  aforesaid,  shall  be  continued 
in  use  until  otherwise  provided  by  statute.  It  shall  be 
the  duty  of  the  superintendent  of  public  instruction  to 
proceed  by  suit  in  the  name  of  the  territory,  to  enforce 
and  collect  the  bond  of  the  publishers  so  failing,  for  the 
benefit  of  the  common  schools  of  the  territory. 

Sec.  5.  The  following  are  the  titles  of  the  text  books 
adopted  by  this  act,  with  the  introductory  and  exchange 
prices  which  the  publishers  shall  be  bound  to  maintain  Tiues  of  text 
as  hereinbefore  provided :  to-wit,  the  introductory  prices  pSSj*.'  *  "*  ** 
for  one  year  from  and  after  the  first  day  of  July,  1885, 
and  the  exchange  prices  from  said  first  day  of  July,  1885, 
to  the  first  day  of  January,  1886,  and  the  wholesale  and 
retail  prices  which  they  shall  be  bound  to  maintain 
thereafter: 


NAME  OP  BOOK. 


Bancroft's  First  Reader, 
Bancroft's  Second  Reader, 
Bancroft's  Third  Reader, 
Bancroft's  Fourth  Reader, 
Bancroft's  Fifth  Reader, 
Harper's  Introductory  . 

Geography, 

Harper's  School  Geogra- 
phy,   

Swinton's  Language  Prim- 
mer,   

Swinton's  Language  Les- 
sons,       


$0  18 

to   25 

to   IS 

32 

40 

25 

45 

55 

35 

55 

65 

45 

75 

90 

55 

55 

75 

35 

I  10 

I  40 

80 

28 

35 

21 

38 

45 

28 

25 
60 

15 

30 


Sec.  6.    Whenever  the  publishers  of  the  books  hereby   ^^  ^^  ^ 
adopted  shall  have  filed  their  bond,  as  hereinafter  pro-  to  be  puui^ 
vided,  it  shall  be  the  duty  of  the  territorial  superintendent ''*"***■ 
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of  public  instruction  to  cause  all  prices  of  the  text  books, 
as  guaranteed  by  the  publishers,  to  be  properly  printed 
and  distributed,  through  the  county  superintendents,  to  the 
trustees  of  the  several  school  districts,  who  shall  cause  the 
same  to  be  kept  constantly  posted  in  a  conspicuous  place  in 
each  school  room  in  their  district,  and  it  shall  be  the  duty 
of  the  several  county  superintendents  to  keep  themselves 
informed  as  to  whether  such  prices  are  actually  main- 
tained by  the  said  publishers;  and  in  case  of  &ilure,  to 
at  once  notify  the  territorial  superintendent,  who  shall 
then  proceed  as  hereinbefore  provided. 

Sec.  7.  Any  school  district  which  shall,  after  the  first 
utina^therday  of  July,  A.  D.  1886,  use  other  text  books  than  those 
text  booka.  herein  adopted  for  the  same  studies,  shall  forfeit  twenty- 
five  per  centum  of  the  county  fund  apportioned  to  it,  and 
the  sum  so  forfeited  shall  be  reapportioned  among  the 
other  school  districts  of  the  county  which  shall  have 
complied  with  this  act. 

Sec.  8.  All  school  officers  and  teachers  are  charged  with 

i>aty  of  nhooi  the  execution  of  this  law,  and  the  county  school  superinten- 

offloen.  jgj^^  g  jj^jj  require  the  trustees  of  the  several  school  districts, 

or  the  clerks  thereof,  to  report  annually  whether  the 

authorized  text  books  are  used  in  their  schools. 

Sec  9.     The  publishing  houses  with  which  contract  is 
other  books  "^^i^^  f^r  fumishing  the  school  books  herein  adopted, 
tobeAiniished.  shall  furnish  at  the  same  discount  from  the  wholesale 
ntes.      ^     list  of  prices,  all  supplementary  and  high  school  books 
which  may  be  required  by  trustees  and  other  school 
officers  throughout  the  territory,  and  which  are  pub- 
lished by  said  houses  or  either  of  them. 

Sec.  10.     The  legislature  may  at  any  time  alter  or 
repeal  this  act 

Approved  March  12,  1885. 


SCHOOL  TEXT  BOOK  COMBflSSION. 
AN  ACT  to  oreate  a  sohool  text  book  oommiwioii. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territoty 
of  Montana: 

t  Sec  I.  There  is  hereby  created  a  commission,  to  be 
book  ^mmffl.  known  as  the  school  text  book  commission.  Said  com- 
Do£t^.***  ***■  mission  shall  consist  of  the  territorial  superintendent  of 
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public  instruction,  and  two  other  persons,  one  of  whom 
shall  be  a  practical  teacher,  to  be  appointed  by  the  gov-  ^^^       ^^ 
emor,  by  and  with  the  advice  and  consent  of  the  legisla-ed.  ^*^^ 
tive  council.     They  shall  hold  office  till  the  end  of  the 
session  of  the  next  legislative  assembly. 

Sec.  2.  It  shall  be  the  duty  of  the  school  text  book  DaUes. 
commission,  during  the  ensuing  two  years,  to  carefully 
examine  the  school  text  books  now  in  use,  and  to  report 
to  the  next  legislature  what  changes,  if  any,  should  be 
made  in  the  present  series,  with  their  reasons  in  full 
therefor,  and,  in  case  any  changes  are  recommended,  the 
terms  on  which  the  books  recommended  can  be  obtained, 
and  such  other  information  as,  in  their  judgment,  may  be 
useful  to  the  legislature. 


DutT  of  sn- 


Sec.  3.  It  shall  be  the  duty  of  the  territorial  superin- 
tendent of  public  instruction,  in  behalf  of  the  commis- 
sion, to  correspond  with  firms  known  as  school-book  p^tendentof 
publishers,  inviting  them  to  send  samples  of  school  text  f^^  *Mtouo- 
books,  with  the  prices  at  which  they  will  be  supplied  at 
wholesale.  The  members  of  the  commission  shall  be 
repaid  their  actual  expenses  in  traveling  to  and  from  the 
capital  of  the  territory,  on  or  before  the  assembly  of  the  o»«p««^o»- 
next  legislative  assembly,  for  the  purpose  of  making  the 
report  contemplated  in  die  second  section  of  this  act,  and 
shall  also  be  paid  five  dollars  per  day  while  engaged  in 
preparing  said  report,  provided  that  not  more  than  three 
days'  time  shall  be  thus  employed  and  paid  for. 

Sec.  4«    This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  March  12,  1885. 


SWINB. 


AN  ACT  to  amend  sections  U93  and  IIM,  llfth  division,  revised  statutes  of 

Montana. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

That  sections  1 193  and  1 194,  revised  statutes  of  Mon- 
tana, be  amended  to  read  as  follows : 
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Prohibited     ^EC.  1 1 93.    That  the  owner  or  owners  of  swine  are 

frcwn  running  hereby  prohibited  from  letting:  the  same  run  at  large,  at 

tain  counties,  any  season  of  the  year,  m  the  counties  of  I^wis  and 

Clarke,  Gallatin,  Missoula,  Yellowstone,  and  Choteau,  or 

in  any  town  or  village  in  any  county  of  this   territory 

having  a  population  of  over  ten  inhabitants. 

Sec.  1 1 94.  Any  person  or  persons  violating^  tbe  pro- 
^^^^jj^»^nt  visions  of  this  chapter  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  fined  in 
the  sum  of  ten  dollars  for  the  first  offense,  and  in  the  sum 
of  twenty  dollars  for  each  subsequent  offense,  and  shall 
be  liable  in  damage  to  any  party  injured  thereby,  to  be 
recovered  in  any  court  having  competent  jurisdiction, 

LThe  foregoinar  ftct,  havinfr  been  presented  to  the  governor  of  Montana  tcni- 
tory  on  the  eighteenth  day  of  February,  1885.  for  vp^itov^y.  end  not  having 
been  returned  by  him  to  that  house  of  the  legislailTe  assembly  in  which  ft 
originated  within  the  time  prescribed  by  secUon  1842,  chapter  1,  tiUe  XXIII, 
rerised  statutesof  the  United  States,  has  become  a  law  without  his  approval.  J 


TAX  LEVY,  TBRRITORIAJL. 
AN  ACT  to  authorise  the  levy  of  an  additional  miU  for  territorial  purposes. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Territorial     Sec.  I.    There  shall  be  levied,  annually,  by  the  board 

Solfn?' ^*^  of  county  commissioners  of  each  county  of  this  territory, 

and  collected  by  the  county  treasurer  of  such  counties, 

an  ad  valorem  tax  on  each  dollar  of  assessed  valuation, 

on  all  property  in  this  territory  subject  to  taxation,  for 

Amount  to  be  territorial  purposes,   on  each   dollar,  two   mills.    The 

levied  in  18W.  board  of  county  commissioners  of  the  several  counties  of 

this  territory  are  hereby  authorized  and  required,  at  their 

next  regular  session  thereof,  to  levy  one  mill  in  addition 

to  the  levy  already  made  for  the  year  1885. 

Sec.  2.  All  acts  and  parts  of  acts,  in  conflict  with  this 
act,  are  hereby  repealed. 

Approved  March  12,  1885. 
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TBSRITOBIAL  AUDITOB. 

AS  ACT  to  amend  Motion  62  of  the  fifth  dlrislon  of  the  levlie^  ■tatntes  of 
Montana,  anthorlsinc  the  territorial  anditor  to  nae  an  engraTod  fao  tknUe 
slffnatnie  in  iaraincfloeneee  and  tax  receipCe. 


Be  it  enacted  by  the  Legislative  Assembly  of  the  Tenitary 
of  Montana: 

Sec.  I.  That  section  62  of  the  fifth  division  of  the 
revised  statutes  of  Montana  be  and  the  same  is  hereby 
amended  to  read  as  follows : 

Sec.  62.  The  territorial  auditor  shall  furnish  the  col- audiS?to^f£ 
lector  of  each  county  with  blank  licenses  and  receipts  for  Jjj^^jjjj  "- 
money  collected  or  to  be  collected,  subscribed  by  him- 
self or  his  engraved  fac-simile  signature,  taking  the  col-  Auditor  mar 
lectors*  receipt  of  the  counties  [collectors  of  the  counties'  Siui^^^^ 
receipt]  for  the  same. 

Sec  2.    Whoever,  with  intent  to  defraud,  uses,  utters,   p^  .^^ 
or  publishes,  or  attempts  to  use,  utter,  or  publish,  anyiuegaiiy  vjoSl 
license  or  tax  receipt  authorized  to  be  signed  by  the  ter-S£5J**  "**' 
ritorial  auditor  by  means  of  a  stamp  or  press  engraved 
with  and   imprinting  a  facsimile    of  his  sign-manual, 
knowing  such  signature  to  have  been  affixed  thereto 
falsely,  and  without  the  authority  of  the  territorial  audi- 
tor, shall  be  deemed  guilty  of  forgery,  and  punished 
accordingly. 

Approved  March  12,  1885. 


TOWN-8ITB  PLATS. 

AN  ACT  to  amend  section  1319  of  chapter  67  of  the  fifth  dirlslon  of  the  revised 

■tatntes. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana  : 

Sec  I.  That  section  1219  of  chapter  67  of  the  fifth 
division  of  the  revised  statutes  be  amended  to  read  as 
follows: 

Sec.  1219.  For  the  purpose  of  raising  funds  to  defray 
the  expense  incurred  in  entering,  surveying,  and  platting 


130  GENERAL  LAWS  OF  MONTANA. 

oort  of  SOT-  ^^  town  site,  the  citizens  petitioning  for  the  same,  as 

^J»^j^  provided  in  section  1205  of  this  chapter,  shall  deposit 

ooant7teMaar-with  the  county  treasurer,  prior  to  the  time  of  filing  of 

^'  such  petition,  a  sum  of  money  sufficient  to  defray  die 

pk>vi».       expenses  thereof:  Provided^  that,  after  a  sufficient  sum  of 

money  has  been  realized  out  of  the  sale  of  any  lots  sold 

by  the  probate  judge  or  corporate  authorities  to  defray 

such  expenses,  tibe  money  so  deposited  with  the  coun^ 

treasurer  shall  be  by  him  refunded  to  such  petitioners. 

Approved  March  5,  1885. 


VErSBINABY  8UROB0N9. 

AN  ACT  to  amend  aeoUon  11  of  an  aot  enUtled  "An  act  to  aappreaa  and 
l^rerent  the  diMemlnation  of  oontafloua  and  infeetious  rtieeaeee  among 
.  .  domeatio  animals  and  Texas  oattle,"  approyed  Maroh  10, 188S. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

Quauiioations  Sec.  I.  That  section  1 1  of  an  act  entitled  ''An  act  to 
8urgo2ttfc*****^  suppress  and  prevent  the  disseminaHon  of  contagious 
and  infectious  diseases  among  domestic  animals  and 
Texas  cattle,"  approved  March  lo,  1885,  be  amended  by 
adding  thereto  the  following :  Provided,  that  the  first  ter- 
ritorial veterinary  surgeon  appointed  in  accordance  with 
the  provisions  of  this  act  need  not  necessarily  be  a  grad- 
uate in  good  standing  of  a  recognized  college  of  veteri- 
nary surgeons,  either  in  the  United  States,  Canada,  or 
Europe,  or  of  any  veterinary  college  whatsoever. 

Approved  March  12,  1885. 


WATER  RIGHTS. 
AN  ACT  relatiTe  to  water  rights. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory 
of  Montana: 

*«^«i.^u-.     Sec.  I.     That  right  to  the  use  of  running  watet  flow- 

Aoqulred  bjr .  .       ^,  .  °^  ,       ^ .  c  ^x.- 

Appropriation,  mg  in  the  rivers,  streams,  canyons,  and  ravines  of  this 
territory,  may  be  acquired  by  appropriation. 
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Sec.  2.  The  appropriation  must  be  for  some  useful  or 
beneficial  purpose,  and  when  the  appropriator  or  his  suc- 
cessor in  interest  abandons  and  ceases  to  use  the  water  For  wh»tpur- 
for  such  purpose  the  right  ceases;  but  questions  of  aban- 
donment shall  be  questions  of  fact,  and  shall  be  deter- 
mined as  other  questions  of  fact. 

Sec.  3.  The  person  entitled  to  the  use  of  water  may  wh*t  dumigs 
change  the  place  of  diversion,  if  others  are  not  thereby  in  location, 
injured,  and  may  extend  the  ditch,  flume,  pipe,  or  aque- 
duct, by  which  the  diversion  is  made,  to  any  place  other 
than  where  the  first  use  was  made,  and  may  use  the  water 
for  other  purposes  than  that  for  which  it  was  originally 
appropriated. 

Sec.  4-     The  water  appropriated  may  be  turned  into 
the  channel  of  another  stream  and  mingled  with  its  wa-  ^w  ^^^ 
ters,  and  then  [be]  reclaimed ;  but,  in  reclaiming  it,  water"*  "* 
already  appropriated  by  another  must  not  be  diminished 
in  quantity,  or  deteriorated  in  quality. 

Sec  5.     As  between  appropriators,  the  one  first  in 
time  is  first  in  right. 

Sec  6.  Any  person  hereafter  desiring  to  appropriate  prooeecUnK 
water  must  post  a  notice  in  writing  in  a  conspicuous  "JjJ^»«t  to 
place  at  the  point  of  intended  diversion,  stating  therein : 
First,  the  number  of  inches  claimed,  measured  as  herein- 
after provided ;  second,  the  purpose  for  which  it  is  claimed 
and  place  of  intended  use ;  third,  the  means  of  diversion, 
with  size  of  flume,  ditch,  pipe,  or  aqueduct,  in  which  he 
intends  to  divert  it;  fourth,  the  date  of  appropriation; 
fifth,  the  name  of  the  appropriator.  Within  twenty  days 
after  the  date  of  appropriation  the  appropriator  shall  file 
with  the  county  recorder  of  the  county  in  which  such 
appropriation  is  made  a  notice  of  appropriation,  which, 
in  addition  to  the  facts  required  to  be  stated  in  the  posted 
notice,  as  hereinbefore  prescribed,  shall  contain  the  name 
of  the  stream  from  which  the  diversion  is  made,  if  such 
stream  have  a  name,  and  if  it  have  not,  such  a  descrip- 
tion of  the  stream  as  will  identify  it,  and  an  accurate  de- 
scription of  the  point  of  diversion  on  such  stream  with 
reference  to  some  natural  object  or  permanent  monu- 
ment. The  recorded  notice  shall  be  verified  by  the  affi- 
davit of  the  appropriator,  or  some  one  in  his  behalf,  which 
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affidavit  must  state  that  the  matters  and  things  contained 
in  the  notice  are  true. 

Sec.  7.  Within  forty  days  after  posting  such  notice 
DutiM  of  ap.  ^^^  appropriator  must  proceed  to  prosecute  the  excava- 
mopriAtor.  tion  or  construction  of  the  work  by  which  the  water 
appropriated  is  to  be  diverted,  and  must  prosecute  the 
same  with  reasonable  diligence  to  completion. '  If  the 
ditch  or  flume,  when  constructed,  is  inadequate  to  con- 
vey the  amount  of  water  claimed  in  the  notice  aforesaid, 
the  excess  claime(l  above  the  capacity  of  the  ditch  or 
flume  shall  be  subject  to  appropriation  by  any  other  per- 
son, in  accordance  with  the  provisions  of  this  act. 

Sec.  8.    A  failure  to  comply  with  the  provisions  of 

Bights  for-  this  act  deprives  the  appropriator  of  the  right  to  the  use 

feitad,  wh«n.    Qf  water  as  against  a  subsequent  claimant  who  complies 

therewith,  but  by  complying  with  the  provisions  of  this 

act,  the  right  to  the  use  of  the  water  shall  relate  back  to 

the  date  of  posting  the  notice. 

Sec.  9.  Persons  who  have  heretofore  acquired  rights 
Righto  ai-to  the  use  of  water  shall,  within  six  months  after  the  pub- 
how  pJSliJed.  hcation  of  this  act,  file  in  the  office  of  the  recorder  of  the 
county  in  which  the  water  right  is  situated  a  declaration 
in  writing,  except  notice  be  already  given  of  record  as 
required  by  this  act,  the  same  facts  as  required  in  the  notice 
provided  for  record  in  section  6  of  this  act,  such  declara- 
tion shall  be  verified  as  required  in  section  6  of  this  act, 
in  cases  of  notice  of  appropriation  of  water :  Provided^ 
that  a  failure  to  comply  with  the  requirements  of  this 
section  may  in  nowise  work  a  forfeiture  of  such  hereto- 
fore acquired  rights,  nor  prevent  any  such  claimant  from 
establishing  such  rights  in  the  courts. 

Sec  10.    The  record  provided  for  in  sections  6  and  9 
Records  tobe  of  this  act,  whcn  duly  made,  shall  be  taken  and  received 
oourta *  ^  ***  *"  in  all  the  courts  of  this  territory  as  pfitna  facie  evidence 
of  the  statements  therein  contained. 

Sec.  II.  In  any  suit  hereafter  commenced  for  the  pro- 
in£w*^»ttSttection  of  rights  acquired  to  water  under  the  laws  of  this 
of  law.  territory,  the  plaintifl^may  make  any  or  all  persons  who 

have  diverted  water  from  the  same  stream  or  source  par- 
ties to  such  action,  and  the  court  may  in  one  decree  set- 
tle the  relative  priorities  and  rights  of  all  th*^  parties  to 
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such  suit  When  damages  are  claimed  for  the  wrongful 
diversion  of  water  in  any  such  suit,  the  same  may  be 
assessed  and  apportioned  by  the  jury  in  their  verdicts, 
and  judgment  thereon  may  be  entered  for  or  against  one 
or  more  of  several  plaintiffs,  or  for  or  against  one  or  more 
of  several  defendants,  and  may  determine  the  ultimate 
rights  of  the  parties  between  themselves. 

Sec.  12.  In  any  action  concerning  joint  water  rights, 
or  joint  rights  in  water  ditches,  unless  partition  of  the 
same  is  asked  by  parties  to  the  action,  the  court  shall 
hear  and  determine  such  controversy  as  if  the  same  were 
several  as  well  as  joint. 

Sec  13.    The  recorder  of  each  county  must  keep  a 
well-bound  book,  in  which  he  must  record  the  notices  pny^ofooun- 
and  declarations  provided  for  in  this  act.  and  he  shall  be  ty  leoorder. 
entitled  to  have  and  receive  the  same  fees  as  are  now  or 
hereafter  may  be  allowed  by  law  for  recording  instru- 
ments entitled  to  be  recorded. 

Sec.  14.  The  measurement  of  water  appropriated 
under  this  act  shall  be  conducted  in  the  following  man- 
ner :  A  box  or  flume  shall  be  constructed  with  a  head- 
gate  placed  so  as  to  leave  an  opening  of  six  inches  be-  •  ^^^^^  ^^^ 
tween  the  bottom  of  tlie  box  or  flume  and  lower  edge  of  «ne««^»wA- 
the  head-gate,  with  a  slide  to  enter  at  one  side  of  and  of 
sufficient  width  to  close  the  opening  left  by  the  head- 
gate,  by  means  of  which  the  dimensions  of  the  opening 
are  to  be  adjusted.  The  box  or  flume  shall  be  placed 
level,  and  so  arranged  that  the  stream  in  passing  through 
the  aperture  is  not  obstructed  by  back-water,  or  an  eddy 
below  the  gate ;  but  before  entering  the  opening  to  be 
measured  the  stream  shall  be  brought  to  an  eddy,  and 
shall  stand  three  inches  on  the  head-gate,  and  above  the 
top  of  the  opening.  The  number  of  square  inches  con- 
tained io  the  opening  shall  be  the  measure  of  inches  of 
water. 

Approved  March  12,  1885. 


134  SPECIAL   LAWS  OF   MONTANA. 


SPECIAL  LAWS. 


AN  ACr  to  enable  the  board  of  ooanty  ooramiMlonera  of  Custer  county  to  ftind  the  county 

mdebiedneas. 

Be  it  enacted  by  the  Legislative  Assembly  of  the    Tenitofy  of 
Montana  : 

Sec.  I.  •  The  board  of  county  commissioners  of  Custer  county  are 
hereby  authorized  to  issue  the  bonds  of  said  county  in  an  amount 
not  exceeding  two  hundred  and  forty-five  thousand  dollars,  said 
bonds  to  be  used  for  the  redemption  of  the  outstanding  orders, 
allowed  accounts,  and  warrants  of  said  county,  and  to  pay  off  any 
judgments  against  said  county. 

Sec.  2.  The  bonds  issued  under  the  provisions  of  this  act  shall 
be  in  denominations  of  one  hundred  dollars,  five  hundred  dollars, 
and  one  thousand  dollars,  and  no  other  denominations,  and  shall  be 
payable  to  the  ownei;  at  the  fiscal  agency  of  Custer  county,  in  the 
city  of  New  York,  and  shall  run  not  less  than  six  nor  more  than 
twenty  years  from  the  date  thereof,  and  shall  bear  interest  at  a  rate 
not  exceeding  seven  per  cent  per  annum,  payable  semi-annually,  for 
which  interest  coupons  shall  be  attached  to  said  bonds,  each  coupon 
bearing  the  same  number  as  the  bond,  payable  to  bearer,  at  the  fis- 
cal agency  of  Custer  county,  in  the  city  of  New  York,  on  the  first 
days  of  January  and  July  of  each  year;  and  each  of  said  bonds  and 
coupons  shall  be  signed  by  the  chairman  of  the  board  of  county 
commissioners  of  said  county,  and  countersigned  by  the  county 
clerk,  and  the  bonds  shall  each  have  the  seal  of  said  county  affixed 
thereto  ;  and  said  bonds  shall  be  registered  by  the  county  treasurer 
in  a  book  to  be  kept  by  him  for  such  purpose  :    Provided,  that  the 
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bonds  herein  provided  for  may,  at  the  option  of  the  board  of  county 
commissioners,  be  made  redeemable  at  any  time  after  six  years. 
The  coupons  for  interest  on  said  bonds  shall,  when  due,  be  received 
at  par  by  the  county  treasurer  for  all  county  taxes. 

Sec.  3.  The  bonds  may  be  exchanged  by  the  board  of  county 
commissioners,  at  any  regular  session  of  said  board,  for  orders, 
allowed  accounts,  or  warrants,  of  said  county,  issued  prior  to  the  first 
day  of  June,  1885,  with  accrued  interest  thereon,  dollar  for  dolIar,and 
the  orders,  allowed  accounts,  or  warrants,  so  received,  shall  be  cancelled 
as  provided  by  law  in  other  cases ;  and  in  case  the  holder  or  holders 
of  any  such  county  warrants  shall  refuse  to  accept  the  bonds  issued 
under  the  provisions  of  this  act,  then  it  shall  be  the  duty  of  the 
board  of  county  commissioners  to  sell  for  cash,  for  not  less  than  par, 
a  sufficient  number  of  said  bonds  issued  under  the  provisions  of 
this  act,  to  pay  off  and  redeem  the  aforesaid  indebtedness  of  said 
county ;  and  the  moneys  derived  from  such  sale  shall  be  paid  over 
to  the  county  treasurer,  to  be  by  him  disbursed  in  payment  of  the 
outstanding  orders,  allowed  accounts,  or  warrants  aforesaid,  or  any 
judgments  obtained  thereon,  but  for  no  other  purpose.  No  com- 
missions or  draw-backs  shall  be  allowed  for  negotiating  said  bonds. 

Sec.  4.  The  board  of  county  commissioners  of  said  county  shall 
levy  annually,  upon  the  taxable  property  of  said  county,  in  addition 
to  the  levies  authorized  for  other  purposes,  a  sum  sufficient  to  pay 
the  interest  on  all  the  bonds  issued  under  the  provisions  of  this  act, 
and  shall  also  levy  a  sufficient  sum,  in  addition  to  all  other  levies, 
to  provide  a.sinking  fund  for  the  redemption  of  the  same  at  matur- 
ity: Provided,  that  no  levy  shall  be  made  to  provide  a  sinking  fund 
for  the  redemption  of  any  of  said  bonds  until  at  least  six  years  of 
the  time  for  which  said  bonds  are  to  run  have  expired. 

Sec.  5.  The  county  of  Custer  shall  never  increase  its  indebted- 
ness beyond  the  sum  of  three  hundred  thousand  dollars,  until  bonds 
issued  under  the  provisions  of  this  act  are  paid  or  liquidated  ;  and 
any  bonds  that  may  be  issued,  or  indebtedness  created,  greater  than 
said  sum  of  three  hundred  thousand  dollars,  shall  be  absolutely  null 
and  void. 

Sec  6.  The  board  of  county  commissioners  of  Custer  county 
are  hereby  authorized  to  appoint  some  bank  in  the  city  of  New  York 
a  fiscal  agency  of  said  county,  and  to  change  the  same  at  any  time, 
and  shall  require  from  said  fiscal  agency  a  bond  in  double  the 
amount  of  moneys  of  said  county  which  said  agency  may  have  in  its 
custody  at  any  time.     The  bonds  issued  under  the  provisions  of  this 
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act  may  be  transferred  by  presentation  for  that  purpose  to  [by]  the 
county  treasurer  to  the  fiscal  agency  of  said  county  in  New  York 
city ;  and  said  fiscal  agency  is  required  to  keep  a  duplicate  register 
of  said  bonds,  to  indorse  and  note  trs^isfers  thereof,  and  to  notify  the 
county  treasurer  of  each  transfer  of  ownership. 

Sec.  7.  From  and  after  the  first  day  of  June,  A.  D.  1885,  it  shall 
not  be  lawful  for  the  county  treasurer  of  Custer  county  to  redeem 
any  warrants  drawn  for  indebtedness  accruing  prior  to  said  first  day 
of  June,  A.  D.  1885,  excepting  with  the  funds  he  may  then  have  on 
hand,  or  which  may  be  by  him  received  after  that  date,  properly 
belonging  to  the  revenue  of  the  county  previous  to  said  date. 

Sec.  8.  The  board  of  county  commissioners  of  Custer  county 
shall  hereafter  levy  the  taxes  required  by  chapter  LIII,  as  amended, 
of  the  fifth  division  of  the  revised  statutes  of  Montana,  and  the  taxes 
required  by  law  to  pay  the  bonded  indebtedness  of  said  county,  and 
the  interest  thereon,  and  no  other  tax. 

Sec  9.  The  board  of  county  commissioners  of  said  county  shall 
not,  after  the  first  day  of  June,  A.  D.  1885,  issue  any  warrant  or  war- 
rants, unless  there  be  at  the  time  sufficient  money  to  pay  the  same, 
in  the  county  treasury,  to  the  credit  of  the  fund  upon  which  the 
same  is  drawn. 

Sec  10.  The  county  of  Custer  and  its  officers  are  hereby  ex- 
empted from  the  provisions  of  any  and  all  acts  of  this  territory  in 
conflict  with  this  act 

Sec  1 1.  This  act  shall  take  effect  and  be  in  force  fi'om  and  after 
its  passage. 

Approved  March  10,  1885. 


AN  ACT  supplementary  [to]  an  act  entitled  *'An  aot  t«  enable  the  board  oi  ooonty  eominis- 
elonen  of  Custer  county  to  fund  the  county  indebtednew/'  approved  March  10, 1885. 

Be  it   enacted  by  the  Legislative  Assembly  of  the   Territory  of 
Montana : 

Sec  I.    That  in  case  the  issue  of  bonds  authorized  by  an  act 
entitled  "An  act  to  enable  the  board  of  county  commissioners  of 
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« 

Custer  county  to  fund  the  county  indebtedness/'  approved  March 
lO,  1885,  shall  not  prove  sufficient  to  redeem  all  legally  issued  war- 
rants of  said  county  outstanding  on  the  first  day  of  June,  1885,  the 
board  of  county  commissioners  of  Custer  county  are  further  empow- 
ered to  issue  bonds,  as  provided  in  the  above-mentioned  act,  for  the 
reden^ption  of  such  excess  of  outstanding  warrants,  together  with 
accrued  interest  thereon :  Provided,  that  nothing  in  this  act  shall  be 
construed  to  authorize  the  board  of  county  commissioners  of  Custer 
county  to  exceed  the  amount  of  indebtedness  allowed  by  the  pro- 
visions of  the  above-mentioned  act,  together  with  the  amount  of  the 
bonds  authorized  by  the  provisions  of  this  act 

Sec  2.  The  board  of  county  commissioners  of  Custer  county  are 
further  empowered  to  levy  a  sufficient  tax  on  the  property  of  said 
county,  at  their  regular  session  in  June,  1885,  in  addition  to  what 
may  have  been  already  levied,  to  pay  the  interest  on  the  bonds  issued 
under  the  provisions  of  this  act,  and  the  act  hereinbefore  mentioned, 
due  and  payable  on  the  first  days  of  January  and  July,  1886. 

Approved  March  12,  1885. 


AN  ACT  to  authorize  the  oounty  of  Dawson  to  isnie  boncUi  for  certain  purposes. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of 
Montana  : 

Sec.  I.  The  county  commissioners  of  Dawson  county  are  hereby 
authorized  and  empowered,  in  their  discretion,  to  issue  the  bonds  of 
Dawson  county,  not  to  exceed  the  sum  of  fifty  thousand  dollars, 
under  the  provisions  of  an  act  entitled  "An  act  to  authorize  county 
commissioners  to  issue  bonds  to  redeem  outstanding  indebtedness," 
approved  March  6,  1883. 

Sec  2.  Such  bonds,  when  so  issued,  may  be  exchanged  by  the 
county  commissioners  for  the  outstanding  warrants  of  Dawson 
county:  Provided,  that  such  bonds  shall  not  be  exchanged  for  less 
than  the  like  amount  of  warrants,  dollar  for  dollar,  and  if  so  ex- 
changed, the  provisions  of  sections  3  and  4  of  the  above-recited  act 
shall  not  apply  to  such  bonds ;  otherwise,  all  of  the  provisions  of 
such  act  shall  be  in  full  force  and  effect. 

Approved  March  12,  1885. 


140  SPECIAL   LAWS  OF  MONTANA. 

payable   in   the   city  of  New  York ;    otherwise   said    bonds  and 
coupons  shall  be  payable  at  the  office  of  said  county  treasurer. 

Sec.  6.  The  proceeds  of  the  sale  of  said  bonds  shall  be  paid  into 
the  county  treasury  of  said  county  of  Lewis  and  Clarke,  to  the  credit 
of  the  court  house  fund,  and  shall  immediately  become  available  for 
the  purpose  of  carrying  into  effect  the  provisions  of  this  act 

Sec  7.  The  county  treasurer  shall  register  in  a  book  to  be  kept 
for  that  purpose  all  bonds  redeemed  by  him,  which  shall  show  the 
amount  of  the  bonds,  their  numbers  and  dates,  when  and  to  whom 
issued,  and  when  and  from  whom  redeemed.  Said  treasurer  shall 
also  write  across  the  face  of  each  bond,  when  paid,  in  red  ink,  the 
word  "Redeemed,"  with  the  date  of  such  redemption,  and  shall  sub- 
scribe his  name  thereto :  he  shall  also  cancel  such  bonds  with  a  can- 
celing  stamp,  in  the  presence  of  the  county  commissioners. 

Sec  8.  No  pay  or  commission  shall  be  allowed  any  jjerson  for 
negotiating  the  sale  of  the  bonds  issued  under  this  act.  TTie  count)' 
commissioners  shall  superintend  the  work  of  constructing  said  court 
house,  see  that  all  work  is  done  and  material  is  furnished,  according 
to  the  contracts,  plan,  and  specifications,  and  shall  certify  to  the  cor- 
rectness of  all  bills  and  accounts  presented  therefor,  and  shall  each 
receive  for  his  services  while  actually  engaged  in  such  superintend- 
ency  the  sum  of  five  dollars  per  day,  which  shall  be  paid  out  of  said 
court  hou.se  fund,  on  the  allowance  of  the  county  commissioners, 
subject  to  the  limitations  hereof 

Sec  9.  The  said  county  commissioners  shall  cause  suitable 
plans  and  specifications  to  be  made,  and  shall  let  contracts 
for  the  material,  and  for  the  construction  of  the  court  house  pro- 
vided for  in  this  act,  and  may  let  the  several  classes  of  work  to  be 
done  to  separate  contractors,  as  in  their  judgment  shall  be  for  the 
best  interests  of  the  county.  The  contract  or  contracts  shall  be 
awarded  to  the  lowest  responsible  bidder  or  bidders,  and  said  con- 
tractor or  contractors,  to  whom  bids  shall  be  awarded,  shall  g^ve 
bonds,  with  sureties  to  be  approved  by  the  board  of  county  commis- 
sioners, for  the  completion  of  their  contracts  according  to  the  plans 
and  specifications  upon  which  the  bid  or  bids  shall  be  awarded. 

Sec  10.  It  may  and  shall  be  lawful  for  the  board  of  county  com- 
missioners to  advertise  for  plans  and  specifications  for  the  said  court 
house  in  some  suitable  newspaper  in  this  territory,  and  if  they  shall 
so  elect,  in  one  suitable  newspaper,  most  likely  to  reach  the  atten- 
tion of  architects,  in  St.  Louis,  Chicago,  or  Jfew  York,  in  which 
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advertisements  they  shall  designate  the  amount  that  the  court  house  is 
to  cost,  as  herein  provided,  with  such  information  as  to  the  site  and 
costs  of  material  as  they  may  deem  useful  in  preparing  said  plans 
and  specifications. 

Sec.  II.  It  shall  be  the  duty  of  the  county  commissioners  to 
employ  a  suitable  architect,  in  no  way  interested  as  contractor  or 
furnisher  of  materials,  who,  under  said  board  of  county  commission- 
ers, shall  supervise  and  direct  the  construction  of  said  court  housC; 
according  to  the  plans  and  specifications  adopted ;  and  they  may 
discharge'  him,  and  employ  another,  whenever  in  their  judgment 
the  interests  of  the  public  require  it. 


Sec.  1 2.  It  may  and  shall  be  lawful  for  the  said  board  of  county 
commissioners,  if  in  their  judgment  the  tract  of  land  upon  which 
the  court  house  now  stands  is  not  sufficiently  spacious,  to  condemn 
adjacent  or  other  lands,  and  to  occupy  a  portion  of  the  streets  sur- 
rounding the  present  court  house  with  said  building:  Provided^  that 
sufficient  space  shall  be  condemned  to  constitute  a  thoroughfare 
around  the  said  court  house  for  the  public  use:  Provided fuftker, 
that  the  county  commissioners  are  hereby  authorized,  and  it  shall 
be  lawful  for  them  to  purchase  such  lands  as  they  in  their  good 
judgment  may  deem  proper. 

Sec.  13.  The  said  court  house  shall  be  constructed  of  brick,  and 
trimmed  with  stone,  unless  in  the  judgment  of  the  board  of  county 
commissioners  and  the  supervising  architect,  or  a  majority  of  them, 
some  other  material  will  be  better ;  and  said  building  shall  be  con- 
structed in  every  respect  in  a  first-class  manner  for  a  court  house  of 
the  value  prescribed  in  this  act,  and  according  to  the  most  approved 
plans  therefor. 

Sec.  14.  No  money  shall  be  paid  any  county  commissioner  for 
services  rendered  by  him  in  supervising  and  attending  to  the  con- 
struction of  said  court  house,  and  other  services  in  connection  there- 
with, exceeding  five  hundred  dollars  per  annum,  which  may  be 
allowed ;  nor  shall  any  money  be  allowed  therefor  until  the  gov- 
ernor, secretary,  and  one  of  the  justices  of  the  supreme  court  shall 
be  satisfied  that  the  services  for  which  compensation  is  claimed  have 
been  actually  rendered,  and  that  the  prices  charged  therefor  are  rea« 
sonable,  and  are  within  the  limitations  prescribed  by  this  act,  nor 
until  said  governor,  secretary,  and  justice  shall  have  certified  to  the 
amount  in  writing. 
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Sec.  15.  It  may  and^hall  be  lawful  for  the  said  board  of  county 
commissioners  to  temporarily  lease  rooms  or  buildings  for  the  pub- 
lic officers  of  the  county,  if  the  same  shall  be  required,  while  the 
new  court  house  is  in  process  of  construction,  including  a  court 
room  and  jury  rooms  for  the  courts  held  in  Lewis  and  Clarke 
county. 

Sec  16.  This  act  shall  take  effect  and  be  in  force  from  and  after 
the  sixteenth  day  of  March,  A.  D.  1885. 

Approved  March  12,  1885, 


AN  ACT  to  ntiiy  And  validate  oeitain  bonds iMoed  by  the  oonnty  of  Choteaa  to  ereotaooort 

hotue  and  Jail. 

Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory  of 
Montana : 

Sec  I.  All  those  certain  coupon  bonds  issued  and  sold  by  the 
board  of  county  commissioners  of  Choteau  county,  by  virtue  of  and 
pursuant  to  the  authority  conferred  in  that  certain  act  entitled  "An 
act  to  enable  the  county  of  Choteau  to  erect  a  court  house,"  ap- 
proved March  3,  1883,  and  in  that  certain  act  entitled  "An  act  sup- 
plemental to  an  act  entitled  'An  act  to  enable  the  county  of  Choteau 
to  erect  a  jail,'  approved  February  22,  A.  D.  1 88 1,"  approved  March 
2,  1883,  shall  not  be  invalid  by  reason  of  any  neglect,  failure,  or 
omission  to  advertise  and  give  notice  of  the  time  and  place  of  sale 
of  any  such  bonds,  as  required  by  law,  and  all  such  bonds  are 
hereby  ratified  and  declared  valid. 

Approved  February  5,  1885. 


AN  ACT  to  enable  the  county  of  Ohotean  to  pay  a  balance  due  for  the  erection  of  a 

court  bouse. 

Be  it  enacted  by  the  Legislative  Assembly  of  the    Tertitory  of 
Montana : 

Sec  I.  The  board  of  county  commissioners  of  Choteau  county 
is  hereby  authorized  and  empowered  to  issue,  on  the  credit  of  said 
county,  coupon  bonds  to  an  amount  not  exceeding  the  sum  of  eight 
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thousand  five  hundred  dollars,  or  so  much  thereof  as  may  be  neces- 
sary, to  enable  said  board  to  pay  any  balance  due  upon  the  contract 
price  for  the  erection  and  completion  of  the  court  house  in  said 
county,  and  to  deliver  such  bonds  to  any  person  or  persons  to  whom 
any  such  balance  may  be  due  and  owing  by  said  county  in  settle- 
ment of  any  such  indebtedness,  which  said  bonds  shall  be  dated  on 
the  day  of  their  issue,  shall  be  redeemable  at  the  pleasure  of  said 
county  after  ten  years,  and  shall  become  due  and  payable  after  fifteen 
years  from  the  date  of  their  issue. 

Sec.  2.  Said  bonds  shall  be  of  the  denominations  of  one  hundred 
and  five  hundred  dollars  each,  and  shall  bear  interest  at  a  rate  not 
exceeding  seven  per  cent  per  annum.  Said  bonds,  and  the  coupons 
thereto  attached,  shall  be  signed  by  the  chairman  of  the  board  of 
county  commissioners  and  the  clerk  of  said  county,  and  shall  be  in 
such  form  as  said  board  of  commissioners  may  direct.  Each  bond 
issued  shall,  at  the  date  of  its  issue,  be  registered  by  the  county 
clerk  on  the  left  hand  pages  of  a  book  prepared  for  that  purpose, 
which  said  book  shall  show  on  the  left  hand  pages  the  number,  date, 
and  amount  of  each  bond,  and  to  whom  issued ;  and  on  the  right 
hand  pages,  the  date  of  redemption,  the  amount  of  the  bond  redeemed, 
the  amount  of  interest  paid  thereon,  and  the  name  of  the  person  from 
whom  redeemed. 

Sec  3.  For  the  purpose  of  carrying  into  effect  the  provisions  of 
this  act  the  said  board  of  county  commissioners  is  hereby  authorized 
to  cause  to  be  engraved  or  lithographed,  at  the  lowest  practicable 
rates,  suitable  blank  bonds,  with  coupons  attached,  and  shall  pay 
therefor  out  of  any  moneys  in  the  treasury  of  said  county,  not  other- 
wise appropriated. 

Sec.  4.  The  treasurer  of  said  county  shall  pay  in  lawful  money 
of  the  United  States,  semi-annually,  on  the  first  days  of  January  and 
July  of  each  year,  the  interest  due  on  said  bonds,  upon  the  presenta- 
tion at  his  office  of  the  proper  coupon,  which  shall  show  the  amount 
due  and  the  number  of  the  bond  to  which  it  belonged.  All  coupons 
so  paid  shall  be  returned  to  the  board  of  county  commissioners  at 
the  first  regular  meeting  thereof  after  such  payment.  Should  the 
holders  of  such  bonds  to  an  amount  not  less  than  one  thousand  dol- 
lars give  the  treasurer  notice  in  writing  that  they  desire  the  bonds 
so  held  by  them,  and  tlie  interest  accruing  thereon,  to  be  paid  at  a 
designated  bank  in  the  city  of  New  York,  then  the  said  bonds  and 
coupons  so  held  by  such  person  or  persons  shall  be  payable  at  such 
bank  in  the  city  of  New  York. 

Sec.  5.  The  county  clerk  shall  enter  on  the  right  hand  pages  of 
the  book  provided  for  in  section  2  of  this  act,  and  opposite  to  its 
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appropriate  number,  all  bonds  returned  to  the  board  of  county  com- 
missioners, redeemed,  and  such  entry  shall  show  the  amount  of  each 
bond  redeemed,  its  number,  date  of  redemption,  the  amount  of 
interest  paid  thereon,  and  from  whom  redeemed. 

Sec.  6.  The  tounty  clerk  shall  be  entitled  to  receive  the  sum  of 
fifty  cents  for  each  bond  issued,  as  full  compensation  for  all  services 
required  of  him  by  this  act. 

Sec.  7.  The  faith  of  Choteau  county  is  solemnly  pledged  for  the 
payment  of  the  interest  and  the  redemption  of  the  principal  of  every 
bond  which  shall  be  issued  under  the  provisions  of  this  act. 

Sec  8.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  March  10,  1885. 


Ax7  ACT  (o  enable  the  ooanty  of  Jeffbnon  to  erect  a  JaU. 

Be  it  enacted  by  the  Legislative  Assembly  oj  the   Territory  of 
Montana  : 

Sec  I.  That  the  board  of  county  commissioners  of  the  county 
of  Jefferson  be  and  they  are  hereby  authorized  and  directed  to 
issue,  on  the  credit  of  said  county,  coupon  bonds  to  the  amount  of 
seven  thousand  dollars,  or  so  much  thereof  as  may  be  necessary  to 
enable  said  board  to  erect  and  finish  a  jail  at  the  county  seat  of  said 
county,  which  said  bonds  shall  be  dated  on  the  day  of  their  issue, 
and  shall  be  redeemable  at  the  pleasure  of  said  county  after  ten 
years,  and  due  and  payable  twenty  years  from  the  date  thereof. 

« 

Sec  2.  The  bonds  above  provided  for  shall  be  of  the  denomina- 
tions of  one  hundred  and  five  hundred  dollars  each,  and  shall  bear 
interest  at  the  rate  of  seven  per  cent  per  annum.  Said  bonds,  with 
the  coupons  thereto  attached,  shall  be  signed  by  the  chairman  of 
the  board  of  county  commissioners  and  the  treasurer  of  said  county, 
and  countersigned  by  the  county  clerk,  and  sealed  with  the  county 
seal,  and  shall  be  ia  such  form  as  shall  be  prescribed  by  said  board 
of  county  commissioners.  Each  bond  issued  shall,  at  the  date  of  its 
issue,  be  registered  by  the  county  treasurer  in  a  book  provided  for 
such  purpose,  which  said  entry  shall  show  the  number,  date,  and 
amount  of  each  bond,  and  to  whom  issued,  the  date  of  redemption. 
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the  amount  of  the  bond  redeemed,  the  amount  of  interest  paid  upon 
the  same,  and  the  person  from  whom  the  redemption  was  made. 

Sec.  3.  For  the  purpose  of  carrying  into  effect  the  provisions  of 
this  act,  the  said  board  of  county  commissioners  are  hereby  author- 
ized and  directed  to  cause  to  be  engraved  or  lithographed,  at  the 
lowest  practicable  rate,  suitable  blank  bonds,  with  coupons  attached, 
and  shall  pay  therefor  out  of  any  moneys  in  the  trc^ury  of  said 
county  not  otherwise  appropriated. 

Sec.  4.  The  said  board  of  county  commissioners  shall,  at  the 
earliest  practicable  period,  procure  the  blank  bonds  and  coupons 
aforesaid,  and  order  a  sale  thereof,  which  shall  be  at  private  [sale] 
or  public  auction,  for  cash,  at  not  less  than  ninety-eight  cents  on  the 
dollar  of  their  face  value,  at  the  court  house  of  the  county  seat  of 
said  county.  Notice  of  the  time  and  place  of  such  sale,  describing 
said  coupon  bonds  to  be  sold,  shall  be  given  by  advertisement  in 
two  newspapers  published  in  Montana  territory,  one  of  which  shall 
be  in  Jefferson  county,  if  any  newspaper  be  published  in  said  county, 
and  also  one  in  the  city  of  New  York,  state  of  New  York,  at  least 
once  a  week,  for  four  consecutive  weeks  prior  to  the  day  fixed  for 
said  sale,  the  last  insertion  thereof  to  be  at  least  ten  days  before 
such  sale. 

Sec;  5.  The  proceeds  of  the  sale  of  said  bonds  shall  be  paid  into 
the  county  treasury  of  said  county  to  the  credit  of  the  jail  fund,  and 
shall  immediately  thereafter  become  available  for  the  purpose  of 
erecting  and  finishing  said  jail,  and  shall  be  drawn  from  time  to  time 
and  in  such  sum  or  sums  as  may  be  necessary  to  carry  out  and  ful* 
fill  any  contract  or  contracts  made  by  said  board  of  county  commis- 
sioners, tn  and  about  the  erection  and  finishing  said  jail.  Bids  for 
such  contract  or  contracts  shall  be  advertised  and  let  upon  such 
plans  and  specifications  and  to  such  person  or  persons  as  to  said 
board  of  county  commissioners  shall  seem  to  the  best  interest  of 
said  county. 

Sec.  6.  The  treasurer  of  said  county  shall  pay  the  interest  on 
said  bonds  semi-annually,  on  the  first  day  of  January  and  first  day 
of  July  of  each  year,  upon  the  presentation  at  his  office  of  the  proper 
coupons,  which  shall  show  the  amount  due  and  number  of  the  bond 
to  which  the  same  belonged.  All  coupons  so  paid  shall  be  duly 
entered  by  said  treasurer,  and  returned  to  the  board  of  county  com- 
missioners at  its  next  regular  meeting  thereafter.  Should  the 
holder  or  holders  of  said  bonds,  or  any  portion  thereof  amounting 
to  the  sum  nf  *»«-  •'^•ousand  dollars,  give  notice  to  said  treasurer  in 
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writing  that  he  or  they  desire  said  bonds  and  interest  thereon,  or 
the  portion  thereof  so  held  by  him  or  them,  paid  at  some  bank,  to 
be  designated  in  said  notice,  in  the  city  of  New  York,  and  state  of 
New  York,  then  the  said  bonds  and  coupons  shall  be  payable  at 
the  bank  so  designated ;  and  said  treasurer  shall  deposit  therein  the 
interest  necessary  to  take  up  said  coupons,  and,  when  so  taken  up, 
shall  return  the  same  to  the  said  board  of  county  commissioners  as 
hereinbefore  provided. 

Sec  7.  The  county  treasurer  shall,  upon  the  receipt  of  the  pur- 
chase money  therefor,  execute  and  deliver  to  the  purchaser  or  pur- 
chasers the  coupon  bonds  so  purchased  by  him  or  them.  And  the 
county  treasurer  shall  receive  as  a  compensation  for  receiving,  keep- 
ing, and  disbursing  the  moneys  arising  from  said  sale  the  sum  of 
one-half  of  one  per  cent  of  the  amount  in  full  for  his  services;  and 
said  county  clerk  shall  receive  the  sum  of  fifty  cents  for  each  bond 
issued  and  entered  by  him,  which  said  sum  shall  be  in  full  compen- 
sation for  all  services  rendered  by  him  under  the  provisions  of 
this  act. 

Sec.  8.  This  act  to  take  effect  and  be  in  force  from  and  after  its 
passage. 

Approved  March  10,  1885. 


AN  ACT  oonoeming  the  meeting  of  the  county  oommlasionera  of  Yellowstone  county. 

Be  it  enacted  by  the   Legislative  Assembly  of  the    Tertitory  of 
Montana  : 

Sec  I.  The  regular  meeting  of  the  board  of  county  commission- 
ers, in  and  for  the  county  of  Yellowstone,  for  March,  1885,  pay  and 
?  hall  be  held  on  the  23rd  day  of  March,  1885,  instead  of  as  now 
provided  by  law;  but  diereafter,  all  regular  meetings  of  said  board 
'  hall  be  held  as  provided  by  the  general  laws  of  the  territory  of 
Montana. 

Approved  February  28,  1885. 


AN  ACT  to  apply  certain  money  to  the  payment  of  the  bonds  of  Deer  Lodge  and  Silver  Bow 

counties. 

Be  it  enacted  by  the  Legislative   Assembly  of  the    Territory  of 
Montana  : 

Sec  I.     That  the  boards  of  commissioners  of  the  counties  of 
Deer  Lodge  and  Silver  Bow  are  hereby  authorized  and  empowered 
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to  use  and  apply  any  surplus  money  now  or  which  may  hereafter 
be  in  the  general  fund  of  said  counties  to  the  payment  of  the  out- 
standing bonded  indebtedness  of  said  counties,  respectively,  to  the 
holders  of  such  said  bonds  as  may  be  willing  to  surrender  die  same 
before  their  maturity. 

Sec.  2.  That  whenever  said  commissioners  shall  deem  it  expe- 
dient so  to  do,  and  there  shall  be  a  surplus  of  money  in  the  general 
fund  of  said  county  over  and  above  what  may  be  required  for  the 
purpose  for  which  it  was  created,  to  the  amount  of  one  thousand 
dollars,  said  commissioners  shall  give  notice  in  a  newspaper  pub- 
lished in  said  county,  for  four  weeks,  of  such  feet;  and  at  any  time 
thereafter,  the  county  treasurer  shall  pay  such  surplus  fund,  to  such 
an  amount  as  may  be  ordered  at  any  meeting  of  said  board,  to  such 
persons  who  are  willing  to  surrender  said  bonds  before  their 
maturity,  and  preference  shall  be  given,  in  the  order  of  payment,  in 
the  order  in  which  they  fall  due. 

Approved  March  12,  1885. 


AN  ACT  to  inoorporate  the  dty  of  Billinca. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of 
Montana : 

Article  I. — Boundaries. 

Sec.  I.  That  the  inhabitants  in  [of]  the  city  of  Billings,  in  Yel- 
lowstone county,  territory  of  Montana,  be  and  they  are  hereby  con- 
stituted a  body  politic  and  corporate,  by  the  name  and  style  of  "The 
City  of  Billings,"  and  by  that  name  shall  have  perpetual  succession, 
may  sue  and  be  sued,  plead  and  be  impleaded,  in  all  courts  of  law 
and  equity,  and  may  nave  and  use  a  common  seal,  and  alter  the 
same  at  pleasure. 

Sec  2.  That  the  following  described  territory  shall,  for  the  pres- 
ent, compose  the  said  city,  to-wit:  The  south  half  of  section  33, 
township  I  north,  range  26  east,  and  the  south-east  quarter  of  the 
south-east  quarter  of  section  32,  township  i  north,  range  26  east, 
and  section  3,  in  township  i  south,  range  26  east,  containing  an  area 
of  1,000  acres. 

Sec  3.  Whenever  any  additional  tract  of  land  adjoining  the  city 
of  Billings  shall,  after  the  passage  of  thin  act,  be  laid  off  into  town 
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lots,  and  duly  recorded  as  may  be  required  by  law,  the  same  may  by 
the  city  council  be  annexed  and  become  part  of  the  city  of  Billings. 

Sec.  4.  The  inhabitants  of  said  city,  by  the  name  and  style  afore- 
said, shall  have  power  to  purchase,  receive  and  hold  property,  both 
real  and  personal,  or  mixed,  either  in  or  beyond  the  city  for  burial 
grounds,  and  for  other  purposes,  for  the  use  of  the  inhabitants  of 
said  city. 

Article  II. — City  Council. 

Sec.  I.  There  shall  be  a  city  council,  to  consist  of  a  mayor  and 
a  board  of  aldermen. 

Sec.  2.  The  board  of  aldermen  shall  consist  of  two  members 
from  each  ward,  to  be  chosen  by  the  qualified  voters,  for  two  years, 
and  until  others  shall  be  legally  qualified. 

Sec.  3.  No  person  shall  be  an  alderman,  unless  at  the  time  of 
his  election  he  shall  be  a  tax  paying  real  estate  holder,  and  have 
resided  within  the  limits  of  the  city  one  year  immediately  preceding 
election,  and  shall  have  the  requisite  qualifications  to  vote  for  mem- 
bers of  the  legislature,  and  be  a  resident  of  the  ward  for  which  he  is 
elected. 

Sec.  4.  If  any  alderman,  afler  his  election,  remove  from  the 
ward  for  which  he  was  elected,  his  office  shall  be  declared  vacant; 
the  mayor  and  aldermen  shall  serve  without  any  compensation 
whatever  until  the  population  of  the  city  may  be  4,000,  when  the 
mayor  shall  receive  such  compensation  as  the  city  council  may 
determine. 

Sec.  5.  At  the  first  meeting  of  tlie  city  council  the  aldermen 
shall  be  divided  by  lot  into  two  classes.  The  seats  of  those  of  the 
first  class  shall  be  vacated  at  the  expiration  of  the  first  year;  and  of 
the  second  class  at  the  expiration  of  the  second  year;  so  that  one- 
half  of  the  board  shall  be  elected  annually. 

Sec  6.  The  city  council  shall  judge  of  the  qualifications  and 
returns  of  their  own  members,  and  shall  determine  all  contested 
elections  under  this  act. 

Sec.  7.  A  majority  of  the  city  council  shall  constitute  a  quorum 
to  do  business,  but  a  smaller  number  may  adjourn  from  day  to  day, 
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and  compel  the  attendance  of  absent  members,  under  such  penalties 
as  may  be  prescribed  by  ordinance. 

Sec.  8.  The  city  council  shall  have  the  power  to  determine  the 
rules  of  its  proceedings,  punish  its  members  for  disorderly  conduct, 
and,  with  the  concurrence  of  two-thirds  of  the  members  elected, 
expel  any  member. 

Sec  9.  No  aldermen  shall  be  appointed  to  any  office  under  the 
authority  of  the  city,  nor  for  one  year  after  the  termination  of  his 
office. 

Sec.  id.  All  vacancies  that  shall  occur  in  the  board  of  aldermen 
shall  be  filled  by  election. 

Sec.  II.  The  mayor  and  aldermen,  before  entering  upon  the 
duties  of  their  respective  offices,  shall  each  take  and  subscribe  an 
oath  or  make  affirmation  that  he  will  suppoit  the  constitution  of  the 
United  States  and  the  organic  act  of  this  territory,  and  that  he  will 
well  and  truly  perform  the  duties  of  his  office  to  the  best  of  his  skill 
and  ability. 

Sec  12.  Whenever  there  shall  be  a  tie  in  the  election  of  alder- 
men the  judges  of  the  election  shall  certify  the  fact  to  the  mayor, 
who  shall  determine  the  same  by  lot,  in  such  manner  as  shall  be 
prescribed  by  ordinance. 

Sec  13.  There  shall  be  twelve  stated  meetings  of  the  city  coun- 
cil in  each  year,  at  such  times  and  places  as  may  be  prescribed  by 
the  city  council. 

Article  III. — Executive  Officers. 

Sec  I.  The  chief  executive  officer  shall  be  a  mayor,  whose  name 
appears  upon  the  tax  list  in  said  city,  and  who  shall  be  elected  by 
the  qualified  voters  of  the  city,  and  shall  hold  his  office  for  one 
year,  and  until  his  successor  shall  be  elected  and  qualified. 

Sec  2.  No  person  shall  be  eligible  to  the  office  of  mayor  who 
shall  not  haver  been  a  resident  (4  the  city  for  one  year  next  preced- 
ing his  election,  or  who  .%ball  l>c  iinrlcr  twenty-five  years  of  age,  or 
who  shall  m>t,  at  the  Wmc  (A  Hk  frlf-ction,  be  an  elector, 
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Sec.  3.  If  any  mayor,  during  the  term  for  which  he  shall  have 
been  elected,  remove  from  the  city,  or  shall  be  absent  from  the  city 
for  the  space  of  four  months,  his  office  shall  be  vacated. 

Sec.  4.  When  two  or  more  persons  shall  have  an  equal  number 
of  votes  for  mayor,  the  judges  of  election  shall  certify  the  same  to 
the  city  council,  who  shall  proceed  to  determine  the  same  by  lot,  in 
such  manner  as  may  be  provided  by  ordinance. 

Sec  5.  Whenever  any  election  for  mayor  shall  be  contested, 
the  city  council  shall  determine  the  same  as  may  be  prescribed  by 
ordinance. 

Sec.  6.  Whenever  any  vacancy  shall  happen  in  the  office  ol 
mayor,  it  shall  be  filled  by  election. 

Article  IV. 

Sec  I.  On  the  first  Monday  in  April,  A.  D.  1885,  ^  election 
shall  be  held  in  said  city  for  one  mayor  for  the  city  and  two  alder- 
men for  each  ward,  and  forever  thereafter,  on  the  first  Monday  in 
April,  of  each  year,  there  shall  be  an  election  of  one  mayor  for  said 
city  and  one  alderman  for  each  ward. 

Sec  2.  All  citizens  of  the  United  States,  and  those  who  have 
declared  their  intention  to  become  such,  of  twenty-one  years  of  age, 
who  are  actual  tax  payers,  either  as  firms,  individuals,  or  stock- 
holders in  incorporations,  the  same  to  be  evidenced  either  by  their 
names  being  on  the  county  tax  list  for  the  preceding  year,  or  by 
the  production  of  their  receipts  therefor,  and  who  shall  have  been 
actual  residents  of  said  city  six  months  preceding  said  election, 
shall  be  entitled  to  vote  for  city  officers  and  the  adoption  of  the 
charter:  Provided,  that  said  voters  shall  give  their  votes  in  the  ward 
in  which  they  respectively  reside. 

Article  V. — Powers  of  the  City  Council. 

Sec  i.  The  city  council  shall  have  power  and  authority  to  \^yy 
and  collect  ad  valorem  taxes  for  city  purposes  upon  taxable  prop- 
erty, real,  mixed,  and  personal,  except  as  herein  excepted,  within 
the  limits  of  the  city,  not  exceeding  three-tenths  of  one  per  cent  per 
annum  upon  the  assessed  valuation  thereof,  and  may  enforce  the 
payment  of  the  same  in  any  manner  that  may  be  prescribed  by  ordi- 
nance, not  repugnant  to  the  constitution  of  the  United  States,  or  the 
organic  act  of  this  territory. 
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csmmdL^  j^mMwiiBB  alLl  offioefs,  eaaxpt  dSy  4ttoiney,  viio  diaO  atdt  as 
dtf  dLork,  caSv  assessor,  mho  shaHl  act  as  du*  treasurer  and  ooflecbor. 
and  cSj  noaisliai,  vho  shall  be  dedbed  at  tJhe  first  i^ciieral  dxy  dec- 
ttB<3«i,  and  cimy  year  thereaficr,  and  whose  tenn  ofoffioe  shall  be  for 
•Goeyear,  and  unt£]  didr  snooesscws  are  dedted  and  qnalified. 

Sec.  3.  The  dty  council  shall  have  power  to  require  of  all  o8h 
ccfs,  ^ipointed  or  elected  in  pursuance  of  this  act.  bonds,  widi  pen- 
alty- and  security,  for  the  bithfiil  peiibrmance  of  their  reflective 
duties,  as  may  be  deemed  expedient,  also  require  of  all  officers 
appointed  or  elected,  as  aforesaid,  to  take  such  oaths  or  make  such 
affinnation  as  the  city  council  may  prescribe  for  die  fiuthfiil  per* 
formance  of  the  duties  of  their  respective  offices,  before  enterii^ 
upon  the  discharge  of  the  same. 

Sec  4.  To  appropriate  money  and  funds  for  the  payment  of  the 
expenses  of  the  city. 

Sec  5.  To  make  regulations  to  prevent  the  introduction  of  con- 
tagious diseases  into  the  city,  to  make  quarantine  laws  for  that  pur- 
pose, and  to  enforce  the  same  within  five  miles  of  the  city,  to  estab- 
lish hospitals  and  make  regulations  for  the  government  of  the  same. 

Sec.  6.  To  make  regulations  to  secure  the  general  health  of  the 
inhabitants ;  to  declare  what  Nhall  be  a  nuisance,  and  to  prevent  and 
remove  the  same. 

Sec  7.  To  provide  the  city  with  water,  erect  hydrants  and 
pumps,  build  cistern*  and  dl((  wclU  In  the  streets  for  the  supply  of 
engines  and  buckets, 

Sec  8.  To  open,  alter,  liboli^h,  widen,  rxtcnd.  establish,  grade, 
pave,  or  otherwise  improve  and  ketp In  rapuir  streets, avenues,  lanes, 
alleys,  sidewalks,  drams,  and  sewertj, 

Sec  9.    To  establish,  erect,  and  ket^p  In  repair  bridges. 

Sec  10.  To  divide  the  city  Jnti^  wur<N,  alter  the  boundaries 
thereof,  and  create  additional  wards,  im  thr  (Kxanicm  may  require. 

Sec  1 1.    To  establish,  supjxjrt,  and  rrytiltttc  night  watches. 

Sec  12.  To  provide  for  lighting  the  utrrcts,  and  to  erect  lamp 
posts. 
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Sec.  13.  To  provide  for  all  needful  buildings  for  the  use  of  the 
city. 

Sec.  14.  To  provide  for  theenclosing,  improving,  and  regulating 
all  public  grounds  belonging  to  the  city,  to  erect  market  houses,  to 
establish  markets  and  market  places,  and  to  provide  for  the  govern- 
ment and  regulation  thereof. 

Sec.  15.  It  shall  have  the  power  to  provide  for  the  prevention 
and  extinguishment  of  fires ;  to  organize  and  establish  fire  compa- 
nies, and,  at  discretion,  prohibit  or  regulate  the  erection  of  wooden 
buildings. 

Sec  16.  To  regulate  the  building  and  fixing  of  chimneys,  and 
to  fix  the  flues  thereof 

Sec.  17.  To  regulate  the  storage  of  powder,  tar,  pitch  and  rosin, 
coal  oil,  and  other  combustible  or  dangerous  materials. 

Sec  18.  To  regulate  parapets,  walls,  and  partition  fences,  and 
restrain  cattle,  hogs,  horses,  sheep,  and  dogs,  or  other  animals,  from 
running  at  large,  and  prohibit  reckless  driving  or  riding  on  the 
streets. 

Sec  19.  To  establish  standard  weights  and  measures,  and  regu- 
late the  weights  and  measures  to  be  used  in  the  city  in  all  cases  not 
otherwise  provided  for  by  law,  and  to  order  all  laws  on  the  subject 
to  be  enforced,  and  to  fix  and  enforce  payment  of  fines  (oY  non-com- 
pliance with  any  such  order. 

Sec  20.     To  provide  for  taking  the  enumeration  of  the  city. 

Sec  21.  To  regulate  the  election  of  city  officers,  and  to  provide 
for  the  removing  from  office  any  person  holding  an  office  created 
by  ordinance. 

Sec  22.  To  fix  the  compensation  of  city  policemen,  who  shall 
be  night  watchmen:  ProTnded,  that  such  compensation  shall  not 
exceed  the  sum  paid  by  law  in  this  territory  to  other  officers  for 
like  services;  and  regulate  fees  for  jurors,  witnesses  and  others  for 
services  rendered  under  this  act,  or  any  ordinance  made  in  pursu- 
ance thereof 

Sec  23.  To  regulate  the  police  of  the  city ;  to  enforce  fines,  for- 
feitures, and  penalties  for  the  breach  of  any  ordinance,  and  to  pro- 
vide for  the  receiving  and  appropriation  of  such  fines  and  forfeitures 
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and  the  enforcement  of  such  penalties;  and  all  moneys  collected 
under  or  by  authority  of  any  city  ordinance  shall  be  deemed  to  be 
taken  to  belong  to  said  city  for  the  general  use  and  benefit  of  the 
inhabitants  thereof,  for  the  purpose  herein  provided. 

Sec.  24.  The  city  council  shall  have  power  to  make  all  ordi- 
nances which  shall  be  necessary  and  proper  for  carrying  into  exe- 
cution the  powers  specified  in  this  act,  so  that  such  ordinances  incur 
no  indebtedness  whatever,  except  as  provided  by  this  instrument, 
and  necessitate  no  levying  of  taxes  exceeding  three  mills  on  each 
dollar,  except  as  provided  in  sections  seven  and  eight,  in  article 
seven,  and  be  not  repugnant  to  nor  inconsistent  with  the  constitu- 
tion of  the  United  States  or  the  organic  act  of  this  territory :  Pro- 
vided, that  no  ordinance  shall  take  effect  until  it  has  first  been  pre- 
sented to  the  mayor  for  his  approval.  If  he  approve,  he  shall  sign 
it;  but  if  not,  he  shall  return  it  to  the  council,  or  to  the  city  clerk,  if 
the  council  be  not  in  session,  with  his  objections  thereto,  in  writing. 
The  council  shall,  at  its  next  meeting  after  the  return  of  any  such 
ordinance,  cause  the  objections  of  the  mayor  thereto  to  be  spread 
at  length  upon  its  journal,  and  shall  proceed  to  reconsider  it  If, 
after  such  reconsideration,  three-fourths  of  the  council  shall  vote  to 
pass  such  ordinance,  the  same  shall  take  effect  and  be  in  force,  the 
mayor's  objections  thereto  notwithstanding;  but  in  all  such  cases 
the  vote  shall  be  by  yeas  and  nays,  and  the  names  of  the  persons 
voting  for  or  against  the  ordinance  shall  be  entered  upon  the  jour- 
nal. If  any  ordinance  is  not  returned  by  the  mayor,  or  filed  with 
the  city  clerk  within  two  days,  Sundays  excluded,  after  he  shall 
have  received  it,  the  said  ordinance  shall  take  effect  and  be  in  force 
in  like  manner  as  if  he  had  signed  it.  If  an  ordinance  contain  sev- 
eral appropriations  of  money  the  mayor  may  approve  as  to  some  of 
the  items  thereof,  and  disapprove  as  to  others. 

Sec.  25.  To  license,  tax,  and  regulate  auctioneers,  merchants, 
peddlers,  retailers,  taverns,  hotels,  bakeries,  restaurants,  drinking 
saloons,  billiard  halls,  hawkers,  brokers,  pawnbrokers,  gambling 
houses,  bankers,  assay  ofHces,  professional  men,  barber  shops,  livery 
stables,  wash  houses  or  laundries,  insurance  agencies,  photograph 
galleries,  and  theatrical  and  other  exhibitions,  and  other  amuse- 
ments, and  all  branches  of  business :  Provided,  no  license  levied  or 
imposed  by  the  city  council  shall  exceed  in  amount  one-fourth  of 
the  license  required  to  be  paid  by  the  statutes  of  this  territory  for 
like  business. 

Sec  26.  The  city  shall  have  no  power  to  incur  or  make  any  city 
indebtedness,  for  any  purpose  whatever,  to  exceed  the  sum  of  ;^S,ooo : 
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but  if  the  sum  of  any  indebtedness  shall  exceed  55»ooo  the  question 
of  incurrence  thereof  shall  be  submitted  to  the  duly  qualified  voters 
of  said  city,  as  provided  in  sections  7  and  8  of  article  7  hereof 

Sec.  27.  The  style  of  the  ordinances  shall  be  "Be  it  ordained  by 
the  city  council  of  the  city  of  Billings." 

Sec  28.  All  ordinances  of  the  city  council  shall,  within  ten  days 
after  they  have  been  passed,  be  posted  in  three  public  places  in  said 
city,  and  shall  not  be  in  force  until  they  have  been  posted  as 
aforesaid. 

Sec  29.  All  ordinances  of  the  city  council  may  be  proven  by 
the  seal  of  the  corporation,  and  when  printed  in  book  form,  or 
pamphlet  form,  and  purported  to  be  printed  and  published  by  author- 
ity of  the  corporation,  the  same  shall  be  received  in  evidence  in  all 
courts  and  places  without  further  proof. 

Article  VI. — The  Mayor. 

Sec  I.  The  mayor  shall  preside  at  all  meetings  of  the  city 
council,  and,  in  case  of  a  tie,  he  shall  have  the  casting  vote,  and  in 
no  other;  in  case  of  the  non-attendance  of  the  mayor  at  any  meet- 
ing, the  board  of  aldermen  shall  appoint  one  of  their  number  as 
chairman,  who  shall  preside  at  the  meeting,  but  shall  not  thereby 
lose  his  right  to  vote  on  any  question  before  the  board ;  and  in  the 
discretion  of  the  city  council  during  the  temporary  absence  or  inca- 
pacity of  the  mayor,  it  may  appoint  one  of  its  members  to  act  as 
Tmy or  pfo  tent  during  the  interim,  with  all  the  powers  of  mayor,and 
subject  to  all  his  limitations  provided  by  this  act. 

Sec  2.  The  mayor,  or  any  two  aldermen,  may  call  a  special 
meeting  of  the  city  council,  the  city  clerk,  on  their  requisition,  giv- 
ing reasonable  notice  in  writing  thereof  to  all  members  of  the  city 
council  present  in  the  city. 

Sec  3.  The  mayor  shall  at  all  times  be  vigilant  and  active  in 
enforcing  the  laws  and  ordinances  of  the  government  of  the  city. 
He  shall  inspect  the  conduct  of  all  subordinate  officers  of  said  city, 
and  cause  negligence  or  positive  violation  to  be  prosecuted  and  pun- 
ished. He  shall  from  time  to  time  communicate  to  the  aldermen 
such  information,  and  recommend  such  measures,  as  in  his  opinion 
may  tend  to  the  improvement  of  the  finances,  police,  the  health, 
security,  and  comfort  of  the  city. 
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Sec.  4.  He  is  hereby  authorized  to  call  on  every  male  citizen  of 
said  city,  over  the  age  of  eighteen  years,  to  aid  in  the  enforcement 
of  the  laws  and  ordinances,  and,  in  case  of  riots,  to  call  out  the 
militia  to  aid  in  suppressing  the  same,  or  other  disorderly  conduct, 
preventing  and  extinguishing  fires,  for  securing  the  peace  and  safety 
of  the  city,  or  of  carrying  into  effect  any  law  or  ordinance ;  and  any 
person  who  shall  not  obey  such  call  shall  forfeit  to  said  city  a  fine 
not  exceeding  twenty-five  dollars. 

Sec.  5.  He  shall  have  power,  whenever  he  shall  deem  it  neces- 
sary, to  require  of  any  of  the  officers  of  said  city  an  exhibit  of  his 
books  and  papers. 

Sec  6.  He  shall  have  power  to  execute  all  acts  that  may  be 
required  of  him  by  any  ordinance  made  in  pursuance  of  this  act. 

Sec.  7.  He  shall  also  have  such  power  as  may  be  vested  in  him 
by  ordinance  of  the  city  in  and  over  all  places  within  five  miles  of 
the  boundaries  of  the  city,  for  the  purpose  of  enforcing  the  health 
and  quarantine  ordinances  and  regulations  thereof. 

Sec.  8.  In  case  the  maybr  shall  be  guilty  of  a  palpable  omission 
of  duty,  or  shall  willfully  and  corruptly  be  guilty  of  oppression, 
malconduct,  or  partiality  in  the  discharge  of  the  duties  of  his  office, 
he  shall  be  liable  to  be  indicted  in  the  district  court  of  the  proper 
county,  and,  on  conviction,  he  shall  be  fined  not  more  than  five 
hundred  dollars,  and  the  court  shall  have  the  power,  upon  the 
recommendation  of  the  jury,  to  add  to  the  judgment  of  the  court  tliat 
he  be  removed  from  office,  and  forever  thereafter  be  disqualified  from 
holding  office  under  this  act,  or  any  ordinances  of  said  city. 

Article  VH. — Miscellaneous  Provisions. 

Sec  I.  The  city  council  shall  have  the  power,  for  the  purpose 
of  keeping  the  streets,  lanes,  avenues,  and  alleys  in  repair,  to  require 
every  able-bodied  male  inhabitant  in  said  city,  over  the  age  of  twen- 
ty-one and  under  forty-five  years,  to  labor  on  said  streets,  lanes, 
avenues  and  alleys,  not  exceeding  one  day  in  each  and  every  year; 
and  every  person  failing  to  perform  such  labor,  when  duly  notified 
by  the  street  commissioners,  shall  forfeit  and  pay  two  dollars  for 
said  day  so  neglected  or  refused  to  be  used  in  improving  the  public 
streets. 

Sec  2.  The  members  of  the  city  council  and  firemen  shall,  dur- 
ing their  term  of  office  as  such,  be  exempt  from  working  out  any 


156  SPECIAL  LAWS  OF  MONTANA. 

road  or  street  tax,  and  shall  likewise  be  exempt  from  serving  in  the 
militia  of  the  territory,  or  on  any  jury. 

Sec.  3.  The  council  shall  have  power  to  provide  for  the  punish- 
ment of  offenders  by  imprisonment  and  hard  labor  in  all  cases 
where  such  offenders  shall  fail  or  refuse  to  pay  the  fine  and  forfeit- 
ure which  may  be  recovered  against  them  according  to  the  laws  of 
this  territory. 

Sec.  4.  The  city  council  shall  have  power,  by  ordinance,  subject 
to  the  restrictions  of  sections  5  and  6  of  this  article,  to  levy  and  col- 
lect a  special  tax  on  holders  of  lots  on  any  street,  lane,  avenue,  or 
alley,  according  to  their  respective  fronts,  for  the  purpose  of  paving, 
grading,  or  planking  sidewalks,  and  lighting  such  street,  lane,  ave- 
nue, or  alley :  Provided,  such  tax  shall  not  exceed  the  actual  cost  of 
such  sidewalks  and  lighting,  respectively,  which  tax  shall  be  col- 
lected in  the  same  manner  as  other  city  taxes. 

Sec.  5.  That  no  special  tax  for  the  purposes  specified  in  section  4 
shall  be  levied  on  the  holders  of  any  lots  in  any  block  situated  within 
the  limits  of  such  portion  of  the  south-east  quarter  of  section  32, 
township  I  north,  range  26  east,  as  may  now  or  hereafter  be  included 
within  the  corporate  limits  of  the  city,  until  the  improvement  for 
which  such  tax  is  proposed  to  be  levied  be  first  petitioned  for  by  the 
holders  of  at  least  two-thirds  of  such  lots. 

Sec  6.  That  no  such  special  tax  shall  be  levied  on  the  holders 
of  any  lots  in  any  block  not  specified  in  section  5.  unless  such  block 
fronts  on  Minnesota  or  Montana  avenue,  until  the  owners  of  at  least  • 
two-thirds  of  such  lots  as  are  owned  by  residents  of  the  city,  and 
upon  which  lots  in  said  block  such  special  tax  is  proposed  to  be 
levied,  first  petition  for  said  levy. 

Sec.  7.  That  no  levy  or  assessment  of  taxes  or  incurrence  of  a 
debt  beyond  ;^500,  not  heretofore  provided  for,  shall  be  made  by 
said  city  council,  except  upon  a  vote  of  two-thirds  of  the  members 
thereof,  and  every  levy  of  taxes  or  issue  of  bonds  for  each  purpose 
shall  be  set  forth  in  a  section  of  an  ordinance  by  itself. 

Sec  8.  After  the  passage  of  said  ordinance  by  such  vote  the 
same  shall  be  published  in  at  least  one  city  newspaper  for  at  least 
one  week  if  daily,  and  two  weeks  if  weekly,  together  with  a  notice 
that  the  same  will  be  submitted  to  a  vote  of  the  tax-paying  real 
estate  holders  of  said  city,  on  a  day  and  at  a  place  in  each  of  the 
wards  to  be  named,  which  election  shall  be  conducted  as  is  provided 
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in  other  cases,  and  the  ballots  shall  be  "For  section  ( )  of  an 

ordinance  entitled  (giving  title),"  or  "Against  section  ( )  of  an 

ordinance  entitled  (giving  title) ;"  and  if  two-thirds  of  said  voters 
shall  approve  the  same  the  said  ordinance  shall  be  in  full  force;  but 
if  not  approved  the  same  shall  be  void. 

Sec.  9.  The  city  council  shall  provide  the  detailed  method  of  con- 
ducting such  elections;  not  inconsistent  with  this  act/ but  nothing  in 
this  and  the  two  preceding  sections  shall  affect  the  passage  of  ordi- 
nances levying  taxes  for  the  maintenance  of  the  city  police  fnot 
exceeding  two  in  number),  the  payment  of  the  night  watchmen  (not 
exceeding  two  in  number),,  paraphernalia  for  extinguishing  fires, 
cleaning  streets,  enclosing  and  protecting  cemeteries,  maintaining 
and  keeping  in  repair  the  property  of  the  fire  department,  and  neces- 
sary notices  in  all  of  the  city  newspapers. 

Sec.  id.  That  the  city  shall  not  be  liable  for  any  costs  in  any  suit 
prosecuted  in  its  name  in  its  own  courts,  nor  shall  any  fees  taxed 
exceed  in  amount  the  items  of  fees  allowed  for  similar  services  to 
other  officers  in  this  territory. 

Sec.  II.  All  fines  and  forfeitures  collected  for  offenses  commit- 
ted, or  penalties  incurred,  within  the  incorporation  limits  of  the  city 
of  Billings,  shall  be  paid  into  the  treasury  of  the  said  city  by  the 
officer  collecting  the  same,  with  details  of  sources  and  on  what 
account  paid  out. 

Sec.  12.  The  city  council  shall  cause  to  be  published,  quarterly, 
in  all  newspapers  of  said  city,  a  general  statement  of  the  finances  of 
said  city,  showing  in  condensed  form  what  moneys  have  been 
received,  and  from  what  source,  and  the  amount  and  purpose  for 
which  moneys  have  been  paid  out  or  expended.  The  books  of  the 
city  assessor  and  treasurer  shall  be  open,  at  all  proper  hours,  to  the 
inspection  of  any  tax  payer  of  said  city,  or  other  person. 

Sec.  13.  All  suits,  actions,  and  prosecutions  instituted,  com- 
menced, or  brought  by  the  coqjoration  hereby  created  shall  be 
prosecuted  in  the  name  of  the  city  of  Billings. 

Sec.  14.  Appeals  shall  be  allowed  from  decisions  in  all  cases 
arising  under  the  provisions  of  this  act,  or  any  ordinance  passed  in 
pursuance  thereof,  to  the  district  court,  and  every  such  appeal  shall 
be  granted  in  the  same  manner,  and  with  like  effect,  as  appeals  are 
taken  from  and  granted  from  justices  of  the  peace  under  the  laws  of 
this  territory. 
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lots,  and  duly  recorded  as  may  be  required  by  law,  the  same  may  by 
the  city  council  be  annexed  and  become  part  of  the  city  of  Billings. 

Sec.  4.  The  inhabitants  of  said  city,  by  the  name  and  style  afore- 
said, shall  have  power  to  purchase,  receive  and  hold  property,  both 
real  and  personal,  or  mixed,  either  in  or  beyond  the  city  for  burial 
grounds,  and  for  other  purposes,  for  the  use  of  the  inhabitants  of 
said  city. 

Article  II. — City  Council. 

Sec.  I.  There  shall  be  a  city  council,  to  consist  of  a  mayor  and 
a  board  of  aldermen. 

Sec.  2.  The  board  of  aldermen  shall  consist  of  two  members 
from  each  ward,  to  be  chosen  by  the  qualified  voters,  for  two  years, 
and  until  others  shall  be  legally  qualified. 

Sec.  3.  No  person  shall  be  an  alderman,  unless  at  the  time  of 
his  election  he  shall  be  a  tax  paying  real  estate  holder,  and  have 
resided  within  the  limits  of  the  city  one  year  immediately  preceding 
election,  and  shall  have  the  requisite  qualifications  to  vote  for  mem- 
bers of  the  legislature,  and  be  a  resident  of  the  ward  for  which  he  is 
elected. 

Sec.  4.  If  any  alderman,  afler  his  election,  remove  from  the 
ward  for  which  he  was  elected,  his  office  shall  be  declared  vacant; 
the  mayor  and  aldermen  shall  serve  without  any  compensation 
whatever  until  the  population  of  the  city  may  be  4,000,  when  the 
mayor  shall  receive  such  compensation  as  the  city  council  may 
determine. 

Sec.  5.  At  the  first  meeting  of  the  city  council  the  aldermen 
shall  be  divided  by  lot  into  two  classes.  The  seats  of  those  of  the 
first  class  shall  be  vacated  at  the  expiration  of  the  first  year;  and  of 
the  second  class  at  the  expiration  of  the  second  year;  so  that  one- 
half  of  the  board  shall  be  elected  annually. 

Sec.  6.  The  city  council  shall  judge  of  the  qualifications  and 
returns  of  their  own  members,  and  shall  determine  all  contested 
elections  under  this  act. 

Sec.  7.  A  majority  of  the  city  council  shall  constitute  a  quorum 
to  do  business,  but  a  smaller  number  may  adjourn  from  day  to  day, 
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and  compel  the  attendance  of  absent  members,  under  such  penalties 
as  may  be  prescribed  by  ordinance. 

Sec.  8.  The  city  council  shall  have  the  power  to  determine  the 
rules  of  its  proceedings,  punish  its  members  for  disorderly  conduct, 
and,  with  the  concurrence  of  two-thirds  of  the  members  elected, 
expel  any  member. 

Sec.  9.  No  aldermen  shall  be  appointed  to  any  office  under  the 
authority  of  the  city,  nor  for  one  year  after  the  termination  of  his 
office. 

Sec  id.  All  vacancies  that  shall  occur  in  the  board  of  aldermen 
shall  be  filled  by  election. 

Sec.  II.  The  mayor  and  aldermen,  before  entering  upon  the 
duties  of  their  respective  offices,  shall  each  take  and  subscribe  an 
oath  or  make  affirmation  that  he  will  support  the  constitution  of  the 
United  States  and  the  organic  act  of  this  territory,  and  that  he  will 
well  and  truly  perform  the  duties  of  his  office  to  the  best  of  his  skill 
and  ability. 

Sec.  12.  Whenever  there  shall  be  a  tie  in  the  election  of  alder- 
men the  judges  of  the  election  shall  certify  the  fact  to  the  mayor, 
who  shall  determine  the  same  by  lot,  in  such  manner  as  shall  be 
prescribed  by  ordinance. 

Sec  13.  There  shall  be  twelve  stated  meetings  of  the  city  coun- 
cil in  each  year,  at  such  times  and  places  as  may  be  prescribed  by 
the  city  council. 

Article  III. — Executive  Officers. 

Sec  I.  The  chief  executive  officer  shall  be  a  mayor,  whose  name 
appears  upon  the  tax  list  in  said  city,  and  who  shall  be  elected  by 
the  qualified  voters  of  the  city,  and  shall  hold  his  office  for  one 
year,  and  until  his  successor  shall  be  elected  and  qualified. 

Sec  2.  No  person  shall  be  eligible  to  the  office  of  mayor  who 
shall  not  have  been  a  resident  of  the  city  for  one  year  next  preced- 
ing his  election,  or  who  shall  be  under  twenty-five  years  of  age,  or 
who  shall  not,  at  the  time  of  his  election,  be  an  elector. 
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Sec.  3.  If  any  mayor,  during  the  term  for  which  he  shall  have 
been  elected,  remove  from  the  city,  or  shall  be  absent  from  the  city 
for  the  space  of  four  months,  his  office  shall  be  vacated. 

Sec.  4.  When  two  or  more  persons  shall  have  an  equal  number 
of  votes  for  mayor,  the  judges  of  election  shall  certify  the  same  to 
the  city  council,  who  shall  proceed  to  determine  the  same  by  lot,  in 
such  manner  as  may  be  provided  by  ordinance. 

Sec.  5.  Whenever  any  election  for  mayor  shall  be  contested, 
the  city  council  shall  determine  the  same  as  may  be  prescribed  by 
ordinance. 

Sec  6.  Whenever  any  vacancy  shall  happen  in  the  office  oi 
mayor,  it  shall  be  filled  by  election. 

Article  IV. 

Sec  I.  On  the  first  Monday  in  April,  A.  D.  1885,  am  election 
shall  be  held  in  said  city  for  one  mayor  for  the  city  and  two  alder- 
men for  each  ward,  and  forever  thereafter,  on  the  first  Monday  in 
April,  of  each  year,  there  shall  be  an  election  of  one  mayor  for  said 
city  and  one  alderman  for  each  ward. 

Sec  2.  All  citizens  of  the  United  States,  and  those  who  have 
declared  their  intention  to  become  such,  of  twenty-one  years  of  age, 
who  are  actual  tax  payers,  either  as  firms,  individuals,  or  stock- 
holders in  incorporations,  the  same  to  be  evidenced  either  by  their 
names  being  on  the  county  tax  list  for  the  preceding  year,  or  by 
the  production  of  their  receipts  therefor,  and  who  shall  have  been 
actual  residents  of  said  city  six  months  preceding  said  election, 
shall  be  entitled  to  vote  for  city  officers  and  the  adoption  of  the 
charter:  Provided^  that  said  voters  shall  give  their  votes  in  the  ward 
in  which  they  respectively  reside. 

Article  V. — Powers  of  the  City  Council. 

Sec  I.  The  city  council  shall  have  power  and  authority  to  levy 
and  collect  ad  valorem  taxes  for  city  purposes  upon  taxable  prop- 
erty, real,  mixed,  and  personal,  except  as  herein  excepted,  within 
the  limits  of  the  city,  not  exceeding  three-tenths  of  one  per  cent  per 
annum  upon  the  assessed  valuation  thereof,  and  may  enforce  the 
payment  of  the  same  in  any  manner  that  may  be  prescribed  by  ordi- 
nance, not  repugnant  to  the  constitution  of  the  United  States,  or  the 
organic  act  of  this  territory. 
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Sec.  2.  The  mayor  shall  nominate  and,  with  the  consent  of  the 
council,  appoint  all  officers,  except  city  attorney,  who  shall  act  as 
city  clerk,  city  assessor,  who  shall  act  as  city  treasurer  and  collector, 
and  city  marshal,  who  shall  be  elected  at  the  first  general  city  elec- 
tion, and  every  year  thereafter,  and  whose  term  of  office  shall  be  for 
one  year,  and  until  their  successors  are  elected  and  qualified. 

Sec  3.  The  city  council  shall  have  power  to  require  of  all  offi- 
cers, appointed  or  elected  in  pursuance  of  this  act,  bonds,  with  pen- 
alty and  security,  for  the  faithful  performance  of  their  respective 
duties)  as  may  be  deemed  expedient,  also  require  of  all  officers 
appointed  or  elected,  as  aforesaid,  to  take  such  oaths  or  make  such 
affirmation  as  the  city  council  may  prescribe  for  the  faithful  per- 
formance of  the  duties  of  their  respective  offices,  before  entering 
upon  the  discharge  of  the  same. 

Sec.  4.  To  appropriate  money  and  funds  for  the  payment  of  the 
expenses  of  the  city. 

Sec  5.  To  make  regulations  to  prevent  the  introduction  of  con- 
tagious diseases  into  the  city,  to  make  quarantine  laws  for  that  pur- 
pose, and  to  enforce  the  same  within  five  miles  of  the  city,  to  estab- 
lish hospitals  and  make  regulations  for  the  government  of  the  same. 

Sec  6.  To  make  regulations  to  secure  the  general  health  of  the 
inhabitants ;  to  declare  what  shall  be  a  nuisance,  and  to  prevent  and 
remove  the  same. 

Sec  7.  To  provide  the  city  with  water,  erect  hydrants  and 
pumps,  build  cisterns  and  dig  wells  in  the  streets  for  the  supply  of 
engines  and  buckets. 

Sec  8.  To  open,  alter,  abolish,  widen,  extend,  establish,  grade, 
pave,  or  otherwise  improve  and  keep  in  repair  streets,  avenues,  lanes, 
alleys,  sidewalks,  drains,  and  sewers. 

Sec  9.     To  establish,  erect,  and  keep  in  repair  bridges. 

Sec  id.  To  divide  the  city  into  wards,  alter  the  boundaries 
thereof,  and  create  additional  wards,  as  the  occasion  may  require. 

Sec  II.     To  establish,  support,  and  regulate  night  watches. 

Sec  12.  To  provide  for  lighting  the  streets,  and  to  erect  lamp 
posts. 
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Sec.  13.  To  provide  for  all  needful  buildings  for  the  use  of  the 
city. 

Sec.  14.  To  provide  for  the  enclosing,  improving,  and  regulating 
all  public  grounds  belonging  to  the  city,  to  erect  market  houses,  to 
establish  markets  and  market  places,  and  to  provide  for  the  govern- 
ment and  regulation  thereof. 

m 

Sec  15.  It  shall  have  the  power  to  provide  for  the  prevention 
and  extinguishment  of  fires ;  to  organize  and  establish  fire  compa- 
nies, and,  at  discretion,  prohibit  or  regulate  the  erection  of  wooden 
buildings. 

Sec.  16.  To  regulate  the  building  and  fixing  of  chimneys,  and 
to  fix  the  flues  thereof 

Sec  17.  To  regulate  the  storage  of  powder,  tar,  pitch  and  rosin, 
coal  oil,  and  other  combustible  or  dangerous  materials. 

Sec  18.  To  regulate  parapets,  walls,  and  partition  fences,  and 
restrain  cattle,  hogs,  horses, sheep,  and  dogs,  or  other  animals,  from 
running  at  large,  and  prohibit  reckless  driving  or  riding  on  the 
streets. 

Sec  19.  To  establish  standard  weights  and  measures,  and  regu- 
late the  weights  and  measures  to  be  used  in  the  city  in  all  cases  not 
otherwise  provided  for  by  law,  and  to  order  all  laws  on  the  subject 
to  be  enforced,  and  to  fix  and  enforce  payment  of  fines  fdt  non-com- 
pliance with  any  such  order. 

Sec  20.    To  provide  for  taking  the  enumeration  of  the  city. 

Sec  21.  To  regulate  the  election  of  city  officers,  and  to  provide 
for  the  removing  from  office  any  person  holding  an  office  created 
by  ordinance. 

Sec  22.  To  fix  the  compensation  of  city  policemen,  who  shall 
be  night  watchmen:  Provided,  that  such  compensation  shall  not 
exceed  the  sum  paid  by  law  in  this  territory  to  other  officers  for 
like  services;  and  regulate  fees  for  jurors,  witnesses  and  others  for 
services  rendered  under  this  act,  or  any  ordinance  made  in  pursu- 
ance thereof 

Sec  23.  To  regulate  the  police  of  the  city ;  to  enforce  fines,  for- 
feitures, and  penalties  for  the  breach  of  any  ordinance,  and  to  pro- 
vide for  the  receiving  and  appropriation  of  such  fines  and  forfeitures 
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and  the  enforcement  of  such  penalties;  and  all  moneys  collected 
under  or  by  authority  of  any  city  ordinance  shall  be  deemed  to  be 
taken  to  belong  to  said  city  for  the  general  use  and  benefit  of  the 
inhabitants  thereof,  for  the  purpose  herein  provided. 

Sec.  24.  The  city  council  shall  have  power  to  make  all  ordi- 
nances which  shall  be  necessary  and  proper  for  carrying  into  exe- 
cution the  powers  specified  in  this  act,  so  that  such  ordinances  incur 
no  indebtedness  whatever,  except  as  provided  by  this  instrument, 
and  necessitate  no  levying  of  taxes  exceeding  three  mills  on  each 
dollar,  except  as  provided  in  sections  seven  and  eight,  in  article 
seven,  and  be  not  repugnant  to  nor  inconsistent  with  the  constitu- 
tion of  the  United  States  or  the  organic  act  of  this  territory :  Pro- 
videdy  that  no  ordinance  shall  take  effect  until  it  has  first  been  pre- 
sented to  the  mayor  for  his  approval.  If  he  approve,  he  shall  sign 
it;  but  if  not,  he  shall  return  it  to  the  council,  or  to  the  city  clerk,  if 
the  council  be  not  in  session,  with  his  objections  thereto,  in  writing. 
The  council  shall,  at  its  next  meeting  after  the  return  of  any  such 
ordinance,  cause  the  objections  of  the  mayor  thereto  to  be  spread 
at  length  upon  its  journal,  and  shall  proceed  to  reconsider  it.  If, 
after  such  reconsideration,  three-fourths  of  the  council  shall  vote  to 
pass  such  ordinance,  the  same  shall  take  effect  and  be  in  force,  the 
mayor's  objections  thereto  notwithstanding;  but  in  all  such  cases 
the  vote  shall  be  by  yeas  and  nays,  and  the  names  of  the  persons 
voting  for  or  against  the  ordinance  shall  be  entered  upon  the  jour- 
nal. If  any  ordinance  is  not  returned  by  the  mayor,  or  filed  with 
the  city  clerk  within  two  days,  Sundays  excluded,  after  he  shall 
have  received  it,  the  said  ordinance  shall  take  effect  and  be  in  force 
in  like  manner  as  if  he  had  signed  it.  If  an  ordinance  contain  sev- 
eral appropriations  of  money  the  mayor  may  approve  as  to  some  of 
the  items  thereof,  and  disapprove  as  to  others. 

Sec.  25.  To  license,  tax,  and  regulate  auctioneers,  merchants, 
peddlers,  retailers,  taverns,  hotels,  bakeries,  restaurants,  drinking 
saloons,  billiard  halls,  hawkers,  brokers,  pawnbrokers,  gambling 
houses,  bankers,  assay  offices,  professional  men,  barber  shops,  livery 
stables,  wash  houses  or  laundries,  insurance  agencies,  photograph 
galleries,  and  theatrical  and  other  exhibitions,  and  other  amuse- 
ments, and  all  branches  of  business :  Provided,  no  license  levied  or 
imposed  by  the  city  council  shall  exceed  in  amount  one-fourth  of 
the  license  required  to  be  paid  by  the  statutes  of  this  territory  for 
like  business. 

Sec.  26.  The  city  shall  have  no  power  to  incur  or  make  any  city 
indebtedness,  for  any  purpose  whatever,  to  exceed  the  sum  of  if  5,000 : 
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but  if  the  sum  of  any  indebtedness  shall  exceed  ^5,000  the  question 
of  incurrence  thereof  shall  be  submitted  to  the  duly  qualified  voters 
of  said  city,  as  provided  in  sections  7  and  8  of  article  7  hereof. 

Sec.  27.  The  style  of  the  ordinances  shall  be  "Be  it  ordained  by 
the  city  council  of  the  city  of  Billings." 

Sec  28.  All  ordinances  of  the  city  council  shall,  within  ten  days 
after  they  have  been  passed,  be  posted  in  three  public  places  in  said 
city,  and  shall  not  be  in  force  until  they  have  been  posted  as 
aforesaid. 

Sec.  29.  All  ordinances  of  the  city  council  may  be  proven  by 
the  seal  of  the  corporation,  and  when  printed  in  book  form,  or 
pamphlet  form,  and  purported  to  be  printed  and  published  by  author- 
ity of  the  corporation,  tfie  same  shall  be  received  in  evidence  in  all 
courts  and  places  without  further  proof. 

Article  VI. — ^The  Mayor. 

Sec.  I.  The  mayor  shall  preside  at  all  meetings  of  the  city 
council,  and,  in  case  of  a  tie,  he  shall  have  the  casting  vote,  and  in 
no  other;  in  case  of  the  non-attendance  of  the  mayor  at  any  meet- 
ing, the  board  of  aldermen  shall  appoint  one  of  their  number  as 
chairman,  who  shall  preside  at  the  meeting,  but  shall  not  thereby 
lose  his  right  to  vote  on  any  question  before  the  board ;  and  in  the 
discretion  of  the  city  council  during  the  temporary  absence  or  inca- 
pacity of  the  mayor,  it  may  appoint  one  of  its  members  to  act  as 
rmyor  /no  tent  during  the  interim,  with  all  the  powers  of  mayor,  and 
subject  to  all  his  limitations  provided  by  this  act. 

Sec  2.  The  mayor,  or  any  two  aldermen,  may  call  a  special 
meeting  of  the  city  council,  the  city  clerk,  on  their  requisition,  giv- 
ing reasonable  notice  in  writing  thereof  to  all  members  of  the  city 
council  present  in  the  city. 

Sec  3.  The  mayor  shall  at  all  times  be  vigilant  and  active  in 
enforcing  the  laws  and  ordinances  of  the  government  of  the  city. 
He  shall  inspect  the  conduct  of  all  subordinate  officers  of  said  city, 
and  cause  negligence  or  positive  violation  to  be  prosecuted  and  pun- 
ished. He  shall  from  time  to  time  communicate  to  the  aldermen 
such  information,  and  recommend  such  measures,  as  in  his  opinion 
may  tend  to  the  improvement  of  the  finances,  police,  the  health, 
security,  and  comfort  of  the  city. 
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Sec.  4.  He  is  hereby  authorized  to  call  on  every  male  citizen  of 
said  city,  over  the  age  of  eighteen  years,  to  aid  in  the  enforcement 
of  the  laws  and  ordinances,  and,  in  case  of  riots,  to  call  out  the 
militia  to  aid  in  suppressing  the  same,  or  other  disorderly  conduct, 
preventing  and  extinguishing  fires,  for  securing  the  peace  and  safety 
of  the  city,  or  of  carrying  into  effect  any  law  or  ordinance ;  and  any 
person  who  shall  not  obey  such  call  shall  forfeit  to  said  city  a  fine 
not  exceeding  twenty-five  dollars. 

Sec.  5.  He  shall  have  power,  whenever  he  shall  deem  it  neces- 
sary, to  require  of  any  of  the  officers  of  said  city  an  exhibit  of  his 
books  and  papers. 

Sec  6.  He  shall  have  power  to  execute  all  acts  that  may  be 
required  of  him  by  any  ordinance  made  in  pursuance  of  this  act. 

Sec.  7.  He  shall  also  have  such  power  as  may  be  vested  in  him 
by  ordinance  of  the  city  in  and  over  all  places  within  five  miles  of 
the  boundaries  of  the  city,  for  the  purpose  of  enforcing  the  health 
and  quarantine  ordinances  and  regulations  thereof. 

Sec  8.  In  case  the  maybr  shall  be  guilty  of  a  palpable  omission 
of  duty,  or  shall  willfully  and  corruptly  be  guilty  of  oppression, 
malconduct,  or  partiality  in  the  discharge  of  the  duties  of  his  office, 
he  shall  be  liable  to  be  indicted  in  the  district  court  of  the  proper 
county,  and,  on  conviction,  he  shall  be  fined  not  more  than  five 
hundred  dollars,  and  the  court  shall  have  the  power,  upon  the 
recommendation  of  the  jury,  to  add  to  the  judgment  of  the  court  that 
he  be  removed  from  office,  and  forever  thereafter  be  disqualified  from 
holding  office  under  this  act,  or  any  ordinances  of  said  city. 

Article  VII. — Miscellaneous  Provisions. 

Sec  I.  The  city  council  shall  have  the  power,  for  the  purpose 
of  keeping  the  streets,  lanes,  avenues,  and  alleys  in  repair,  to  require 
every  able-bodied  male  inhabitant  in  said  city,  over  the  age  of  twen- 
ty-one and  under  forty-five  years,  to  labor  on  said  streets,  lanes, 
avenues  and  alleys,  not  exceeding  one  day  in  each  and  every  year; 
and  every  person  failing  to  perform  such  labor,  when  duly  notified 
by  the  street  commissioners,  shall  forfeit  and  pay  two  dollars  for 
said  day  so  neglected  or  refused  to  be  used  in  improving  the  public 
streets. 

Sec  2.  The  members  of  the  city  council  and  firemen  shall,  dur- 
ing their  term  of  office  as  such,  be  exempt  from  ivorking  out  any 
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road  or  street  tax,  and  shall  likewise  be  exempt  from  serving  in  the 
militia  of  the  territory,  or  on  any  jury. 

Sec.  3.  The  council  shall  have  power  to  provide  for  the  punish- 
ment of  offenders  by  imprisonment  and  hard  labor  in  all  cases 
where  such  offenders  shall  fail  or  refuse  to  pay  the  fine  and  forfeit- 
ure which  may  be  recovered  against  them  according  to  the  laws  of 
this  territory. 

Sec.  4.  The  city  council  shall  have  power,  by  ordinance,  subject 
to  the  restrictions  of  sections  5  and  6  of  this  article,  to  levy  and  col- 
lect a  special  tax  on  holders  of  lots  on  any  street,  lane,  avenue,  or 
alley,  according  to  their  respective  fronts,  for  the  purpose  of  paving, 
grading,  or  planking  sidewalks,  and  lighting  such  street,  lane,  ave- 
nue, or  alley :  Provided,  such  tax  shall  not  exceed  the  actual  cost  of 
such  sidewalks  and  lighting,  respectively,  which  tax  shall  be  col- 
lected in  the  same  manner  as  other  city  taxes. 

Sec  5.  That  no  special  tax  for  the  purposes  specified  in  section  4 
shall  be  levied  on  the  holders  of  any  lots  in  any  block  situated  within 
the  limits  of  such  portion  of  the  south-east  quarter  of  section  32, 
township  I  north,  range  26  east,  as  may  now  or  hereafter  be  included 
within  the  corporate  limits  of  the  city,  until  the  improvement  for 
which  such  tax  is  proposed  to  be  levied  be  first  petitioned  for  by  the 
holders  of  at  least  two-thirds  of  such  lots. 

Sec.  6.  That  no  such  special  tax  shall  be  levied  on  the  holders 
of  any  lots  in  any  block  not  specified  in  section  5,  unless  such  block 
fronts  on  Minnesota  or  Montana  avenue,  until  the  owners  of  at  least 
two-thirds  of  such  lots  as  are  owned  by  residents  of  the  city,  and 
upon  which  lots  in  said  block  such  special  tax  is  proposed  to  be 
levied,  first  petition  for  said  levy. 

Sec.  7.  That  no  levy  or  assessment  of  taxes  or  incurrence  of  a 
debt  beyond  ;^5oo,  not  heretofore  provided  for,  shall  be  made  by 
said  city  council,  except  upon  a  vote  of  two-thirds  of  the  members 
thereof,  and  every  levy  of  taxes  or  issue  of  bonds  for  each  purpose 
shall  be  set  forth  in  a  section  of  an  ordinance  by  itself 

Sec  8.  After  the  passage  of  said  ordinance  by  such  vote  the 
same  shall  be  published  in  at  least  one  city  newspaper  for  at  least 
one  week  if  daily,  and  two  weeks  if  weekly,  together  with  a  notice 
that  the  same  will  be  submitted  to  a  vote  of  the  tax-paying  real 
estate  holders  of  said  city,  on  a  day  and  at  a  place  in  each  of  the 
wards  to  be  named,  which  election  shall  be  conducted  as  is  provided 
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in  other  cases,  and  the  ballots  shall  be  "For  section  ( )  of  an 

ordinance  entitled  (giving  title),"  or  "Against  section  ( )  of  an 

ordinance  entitled  (giving  title) ;"  and  if  two-thirds  of  said  voters 
shall  approve  the  same  the  said  ordinance  shall  be  in  full  force ;  but 
if  not  approved  the  same  shall  be  void. 

Sec.  9.  The  city  council  shall  provide  the  detailed  method  of  con- 
ducting such  elections,  not  inconsistent  with  this  act,  but  nothing  in 
this  and  the  two  preceding  sections  shall  affect  the  passage  of  ordi- 
nances levying  taxes  for  the  maintenance  of  the  city  police  fnot 
exceeding  two  in  number),  the  payment  of  the  night  watchmen  (not 
exceeding  two  in  number),  paraphernalia  for  extinguishing  fires, 
cleaning  streets,  enclosing  and  protecting  cemeteries,  maintaining 
and  keeping  in  repair  the  property  of  the  fire  department,  and  neces- 
sary notices  in  all  of  the  city  newspapers. 

Sec.  id.  That  the  city  shall  not  be  liable  for  any  costs  in  any  suit 
prosecuted  in  its  name  in  its  own  courts,  nor  shall  any  fees  taxed 
exceed  in  amount  the  items  of  fees  allowed  for  similar  services  to 
other  officers  in  this  territory. 

Sec.  II.  All  fines  and  forfeitures  collected  for  offenses  commit- 
ted, or  penalties  incurred,  within  the  incorporation  limits  of  the  city 
of  Billings,  shall  be  paid  into  the  treasury  of  the  said  city  by  the 
officer  collecting  the  same,  with  details  of  sources  and  on  ^yhat 
account  paid  out. 

Sec.  12.  The  city  council  shall  cause  to  be  published,  quarterly, 
in  all  newspapers  of  said  city,  a  general  statement  of  the  finances  of 
said  city,  showing  in  condensed  form  what  moneys  have  been 
received,  and  from  what  source,  and  the  amount  and  purpose  for 
which  moneys  have  been  paid  out  or  expended.  The  books  of  the 
city  assessor  and  treasurer  shall  be  open,  at  all  proper  hours,  to  tlie 
inspection  of  any  tax  payer  of  said  city,  or  other  person. 

Sec.  13.  All  suits,  actions,  and  prosecutions  instituted,  com- 
menced, or  brought  by  the  corporation  hereby  created  shall  be 
prosecuted  in  the  name  of  the  city  of  Billings. 

Sec.  14.  Appeals  shall  be  allowed  from  decisions  in  all  cases 
arising  under  the  provisions  of  this  act,  or  any  ordinance  passed  in 
pursuance  thereof,  to  the  district  court,  and  every  such  appeal  shall 
be  granted  in  the  same  manner,  and  with  like  effect,  as  appeals  are 
taken  from  and  granted  from  justices  of  the  peace  under  the  laws  of 
this  territory. 
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Sec,  15.  No  mayor  or  alderman  of  said  city  shall,  during  the 
period  for  which  he  is  elected,  be  directly  or  indirectly  pecuniarily 
interested  in  any  contract  let  or  to  be  let  under  the  authority  of  said 
city,  or  in  any  payment  to  be  made  thereon,  and  if  any  such  person 
shall  violate  the  provisions  of  this  section  he  shall  be  deemed  guilty 
of  a  misdemeanor  under  the  laws  of  this  territory,  and  shall  be  pros- 
ecuted therefor  in  the  district  court,  and,  on  conviction  thereof,  shall 
be  fined  not  less  than  two  hundred  and  fifty  dollars,  nor  more  than 
six  hundred  dollars,  or  imprisonment  three  months,  or  both  such 
fine  and  imprisonment ;  and  in  all  contracts  involving  the  expendi- 
ture of  one  hundred  dollars  or  more  the  city  council  shall  advertise 
the  same,  with  specifications,  for  a  period  to  be  prescribed  by  ordi- 
nance, and  award  the  same  to  the  lowest  responsible  bidder,  and  they 
shall  advertise  all  contracts. 

Sec.  16.  This  act  is  declared  to  be  a  public  act,  and  may  be  read 
in  evidence  in  all  courts  of  law  and  equity  within  this  territory  with- 
out proof. 

Sec  17.  Whenever  the  mayor  shall  absent  himself  from  the  city, 
or  resign,  or  die,  or  his  oflRce  shall  otherwise  become  vacated,  the 
board  of  aldermen  shall  immediately  proceed  to  elect  one  of  their 
number  president,  who  shall  be  mayor  pro  tern,  until  the  oflSce  shall 
be  filled  by  election  as  herein  provided,  and  any  vacancy  in  elective 
offices  Occurring  sixty  days  prior  to  any  regular  election  shall  be 
filled  within  twenty  days  from  the  date  of  occurrence  of  said  vacancy 
by  special  election  to  be  called  as  herein  provided,  the  oflRcer  so 
elected  to  serve  until  the  next  regular  election. 

Sec  18.  The  city  marshal  and  the  constables  within  said  city  of 
Billings  shall  be  authorized  to  have  power  to  execute  anywhere 
within  the  county  wherein  said  city  may  be  located  all  |)rocesses 
issued  by  the  police  magistrate  of  said  city,  or  other  city  magistrate 
within  said  city,  and  the  said  marshal  shall  have  power  to  do  all  the 
acts  that  a  constable  may  lawfully  do,  and  shall  receive  the  same  fees 
that  are  allowed  to  constables  in  similar  cases,  and  shall  give  bonds 
as  constables  are  required  by  law  to  give. 

Sec  19.  All  actions  brought  to  recover  any  penalty  or  forfeiture 
under  this  act,  or  any  ordinance,  by-law,  or  police  regulation  made 
in  pursuance  thereof,  shall  be  brought  in  the  corporate  name  of 
said  city. 

Sec  20.  In  all  prosecutions  for  any  violation  of  any  ordinance, 
by-law,  or  other  regulation,  the  first  process  shall  be  by  summons. 
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unless  oath  or  affirmation  shall  be  made  for  a  warrant  as  in  other 
cases. 

Sec.  21.  Upon  rendition  of  judgment,  the  officer  rendering  such 
judgment  may  require  the  defendant  to  be  confined  in  jail  for  a  term 
not  exceeding  three  months,  and  every  person  so  committed  shall 
be  confined  one  day  for  each  five  dollars  of  such  judgment  and  costs, 
unless  he  pay  the  same. 

Sec  22.  The  police  magistrate  shall  have  jurisdiction  in  all  cases 
of  violation  of  the  city  ordinances,  and  shall  have  the  same  jurisdic- 
tion in  all  civil  and  criminal  proceedings  as  is  now  or  shall  hereafter 
be  conferred  upon  other  justices  of  the  peace  of  this  territory,  and, 
in  all  courts  of  this  territory,  said  police  magistrate  shall  be  held  to 
be  and  he  is  hereby  constituted  a  justice  of  the  peace;  but  no 
change  of  venue  shall  be  allowed  from  said  police  magistrate  to  any 
justice  of  the  peace  for  the  hearing  or  determination  of  any  case 
when  proceedings  shall  be  commenced  against  any  person  or  per- 
sons for  the  violation  of  any  city  ordinance. 

Sec.  23.  The  duties  of  all  officers  mentioned  in  this  act,  not 
herein  prescribed,  shall  be  prescribed  by  ordinance. 

Sec.  24.  There  shall  be  a  city  attorney,  who  shall  also  act  as 
city  clerk,  city  assessor,  who  shall  also  act  as  city  treasurer  and 
collector,  and  city  marshal,  elected  as  hereinbefore  provided.  The 
police  magistrate  shall  be  a  justice  of  the  peace  in  said  county,  and 
he  shall  have  the  exclusive  jurisdiction  of  all  offenses  against  the 
ordinances  of  the  city.  The  city  attorney,  city  assessor,  and  city 
marshal  shall  severally  discharge  the  duties  usually  pertaining  to 
said  offices,  respectively,  and  the  manner  thereof  may  be  prescribed 
by  ordinance. 

Sec  25.  This  charter  shall  be  submitted  to  the  qualified  voters 
of  the  city  of  Billings  on  or  before  the  first  Monday  in  April,  1885, 
at  one  convenient  place  therein,  by  directions  of  the  commissioners 
appointed  in  this  act.  The  ballots  shall  have  printed  or  written 
thereon:  "For  the  Charter,"  or  "Against  the  Charter,"  and  if  a 
majority  of  the  votes  so  cast  at  this  election  shall  be  in  favor  of 
the  charter,  then  this  act  shall  be  in  full  force  and  eflfect ;  but  if  a 
majority  of  the  votes  so  cast  shall  be  against  the  charter,  then 
this  act  shall  remain  suspended,  unless  thereafter  enforced  as  herein 
set  forth. 

Sec  26.  Peter  Larson,  Albert  L.  Babcock,  and  Sidney  H,  Irwin, 
Louis  A.  Fenske,  and  John  W.  Ramsey  are  hereby  constituted  and 
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appointed  to  act  as  commissioners,  and  to  serve  in  such  capacity  until 
the  first  board  of  aldermen  of  said  city  shall  be  elected  and  duly 
qualified.  Such  commissioners,  or  any  three  of  them,  shall,  if  a 
majority  of  the  electors  of  the  said  city  vote  in  favor  of  this  charter, 
within  twenty  days  after  its  acceptance  as  aforesaid,  proceed  to  lay 
out  the  territory  embraced  within  the  city  limits  of  said  city  of  Bill- 
ings into  three  wards,  and  fix  the  boundaries  of  the  same;  and  shall 
also  provide  for  holding  the  first  election  herein  appointed  in  the 
several  wards  of  said  city ;  shall  fix  the  place  for  holding  said  elec- 
tion in  each  of  said  wards ;  shall  appoint  the  persons  to  act  as  judges 
of  election  in  each  of  said  wards,  who  shall  be  sworn,  and  whose 
places  may  be  filled,  in  case  they  do  not  serve,  as  provided  by  law 
in  other  elections.  Said  election  shall  be  held  and  returns  thereof 
made  and  certified  in  all  respects  as  provided  by  law  for  the  election 
of  members  of  the  legislative  assembly.  A  copy  of  said  returns  of 
said  election  shall  be  then  immediately  delivered  to  the  commis- 
sioners, who  shall  canvass  the  same  within  three  days  from  the 
time  received;  and  the  persons  receiving  the  highest  number  of 
votes  for  the  several  officers  to  be  elected  under  this  act,  and  the 
aldermen  of  each  ward,  shall  be  declared  by  said  commissioners,  or 
any  four  of  them,  duly  elected  to  said  offices.  If  two  or  more  per- 
sons shall,  at  said  election,  receive  the  same  number  of  votes  for  one 
of  said  offices,  the  commissioners  shall  determine  the  same  by  lot. 
Thereafter,  on  the  first  Monday  in  April,  each  annual  election  shall 
take  place. 

Sec.  27.  In  case  of  rejection  of  this  charter  by  a  majority  of  the 
voters  at  the  first  election,  or  at  any  time  or  times  thereafter  when 
sixty  of  the  qualified  voters  of  said  city  shall  petition  said  commis- 
sioners for  a  re-submission  of  said  charter,  then  it  shall  be  the  duty 
of  said  commissioners  to  again  submit  the  adoption  or  rejection  of 
this  charter  to  a  vote  of  the  qualified  voters  of  said  city,  and  if  upon 
said  second  submission  a  majority  shall  adopt  this  charter,  then  the 
same  shall  be  in  full  force  and  effect  from  the  time  of  its  adoption. 
Said  re-submission  shall  be  conducted  as  in  section  26  provided,  and 
whenever  said  commissioners,  or  a  majority  of  them  present  in  said 
city,  shall  be  of  the  opinion  that  an  incorporation  is  desired  they 
may  re-submit  said  charter  so  many  times  as  in  their  judgment 
shall  be  proper  for  adoption  or  rejection,  in  the  manner  in  said  sec- 
tion provided. 

Sec  28.  And  in  case  of  occurrence  of  any  vacancy,  from  any 
cause  whatever,  in  said  board  of  commissioners,  the  remaining  num- 
ber of  members  shall  appoint  others  to  fill  the  said  vacancy  or 
vacancies ;  and  shall  so  do  that  the  provisions  of  this  act  shall  not 
fail  at  any  time. 
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Sec.  29.    This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  March  10,  1885. 


AN  ACT  to  incorporate  the  dtj  of  DiUoa. 

Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory  of 
Montana  : 

Article  I. — Of  Boundaries. 

Sec  I.  That  the  inhabitants  of  the  town  of  Dillon,  in  Beaver- 
head county,  and  territory  of  Montana,  be  and  are  hereby  consti- 
tuted a  body  politic  and  corporate,  by  the  name  and  style  of  the 
city  of  Dillon,  and  by  that  name  shall  have  perpetual  succession ; 
and  the  inhabitants  of  said  city,  under  the  name  and  style  of  the 
city  of  Dillon,  may  sue  and  be  sued,  plead  and  be  impleaded,  defend 
and  be  defended,  in  all  courts  of  law  and  equity  and  in  all  actions 
whatsoever ;  and  may  keep  and  use  a  common  seal,  and  alter  the 
same  at  pleasure. 

Sec  2.  All  that  territory  embraced  within  the  following  limits, 
to-wit:  Beginning  at  the  point  of  intersection  of  the  center  of  Ban- 
nack  street  with  die  center  of  the  main  track  of  the  Utah  and  North- 
ern railroad ;  and  running  thence  with  said  railroad  south-westerly, 
one-half  of  a  mile,  to  a  point  in  the  center  of  said  railroad  track; 
thence  at  right  angle  with  the  main  railroad  track,  and  in  a  south- 
easterly direction,  one- half  mile ;  thence  on  a  line  parallel  with  the 
Utah  and  Northern  railroad,  in  a  north-easterly  direction,  one  mile ; 
thence  north-westerly,  and  at  right  angle  with  said  railroad,  one 
mile ;  thence  south-westerly,  and  parallel  with  said  road  where  it 
passes  through  the  city  of  Dillon,  one  mile;  thence  south-easterly, 
and  at  right  angle  with  said  railroad,  one-half  a  mile,  to  the  center 
of  said  railroad,  the  place  of  commencing  of  said  boundary. 

Sec  3.  Whenever  any  tract  of  land  adjoining  said  city  of  Dillon 
shall  be  laid  off"  into  town  lots,  and  duly  recorded,  as  may  be 
required  by  law,  the  same  shall  be  annexed  to  and  become  a  part  of 
the  city  of  Dillon. 

Sec  4.  The  inhabitants  of  the  city  of  Dillon,  in  the  name  of  the 
city  of  Dillon,  shall  have  power  to  purchase,  hold,  and  receive  prop- 
erty, both  real,  personal,  and  mixed,  either  in  or  beyond  the  limits 
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of  said  city,  for  burial  grounds,  and  for  other  purposes,  for  the  use 
of  the  inhabitants  of  said  city. 

Article  II. — Of  the  City  Council. 

Sec.  I.  There  shall  be  a  city  council,  to  consist  of  a  mayor  and 
board  of  aldermen. 

Sec.  2.  The  board  of  aldermen  shall  consist  of  two  members 
from  each  ward,  to  be  chosen  by  the  qualified  voters,  for  two  years, 
and  until  their  successors  shall  be  elected  or  appointed  and  qualified. 

Sec  3.  No  person  shall  be  an  alderman,  unless  at  the  time  of 
his  election  he  shall  have  resided  within  the  limits  of  the  city  six 
months  next  preceding  his  election,  and  shall  have  the  requisite 
qualifications  to  vote  for  members  of  the  legislature,  be  a  resident  of 
the  ward  for  which  he  is  elected,  and  a  citizen  of  the  United  States. 

Sec  4.  If  any  alderman,  after  his  election,  die,  resign,  or  remove 
from  the  ward  for  which  he  was  elected,  or  fail  to  qualify  within  30 
days  after  his  election,  his  office  shall  be  declared  vacant 

Sec  5.  The  mayor  and  alderman  shall  serve  without  compensa- 
tion from  the  city  government  or  funds  of  the  city,  until  there  shall 
be  three  thousand  inhabitants  in  said  city ;  and  when  the  population 
shall  exceed  three  thousand  the  mayor  shall  receive  such  compen- 
sation as  the  city  council  shall  determine. 

Sec  6.  At  the  first  meeting  of  the  city  council  the  aldermen 
shall  be  divided  by  lot  into  two  classes.  The  seats  of  those  of  the 
first  class  shall  [become]  vacant  at  the  expiration  of  one  year  from 
the  first  election ;  and  the  seats  of  the  second  class  at  the  expiration 
of  two  years ;  so  that  one-half  shall  be  elected  annually. 

Sec  7.  The  city  council  shall  be  the  j  udge  of  the  qualifications  and 
returns  of  their  [its]  own  members,  and  shall  decide  all  contested 
elections  under  this  act. 

Sec  8.  A  majority  of  the  city  council  shall  constitute  a  quorum 
to  do  business,  but  a  smaller  number  may  adjourn  from  day  to  day, 
and  compel  the  attendance  of  absent  members,  under  such  penalties 
as  may  be  prescribed  by  ordinance. 

Sec  9.  The  city  council  shall  have  power  to  make  the 
rules  of  its  proceedings,  punish  members   for  disorderly  conduct. 
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and,  with  a  concurrence  of  two-thirds  of  the  members  elect,  expel 
a  member. 

Sec  id.  The  city  council  shall  keep  a  journal  of  its  proceedings, 
and,  from  time  to  time,  publish  the  same ;  and  the  yeas  and  nays, 
when  demanded  by  any  member  present,  shall  be  entered  upon  the 
journal. 

Sec  II.  No  alderman  shall  be  appointed  to  any  office  under  the 
authority  of  the  city  which  shall  have  been  created,  or  the  emolu- 
ments of  which  shall  have  been  increased,  during  the  time  for 
which  he  shall  have  been  elected. 

Sec  12.  All  vacancies  that  may  occur  in  the  offices  of  the  city 
government  shall  be  filled  by  appointment  by  the  mayor,  and  con- 
firmed by  the  council,  until  the  next  regular  election,  except  the 
office  of  police  justice,  which  shall  only  be  filled  by  an  election 
called  for  that  purpose. 

Sec  13.  The  mayor  and  aldermen,  before  entering  upon  the 
duties  of  their  offices  respectively,  shall  take  and  subscribe  an 
oath  to  support  the  constitution  of  the  United  States  and  the  organic 
act  of  the  territory,  and  that  he  will  well  and  truly  perform  the 
duties  of  his  office  to  the  best  of  his  skill  and  ability. 

Sec.  14.  Whenever  there  shall  be  a  tie  in  the  election  of  an 
alderman  the  judges  of  election  shall  certify  the  fact  to  the  mayor, 
who  shall  determine  the  same  by  lot,  in  such  manner  as  may  be 
prescribed  by  ordinance. 

Sec  15.  There  shall  be  at  least  twelve  stated  meetings  of  the  city 
council  each  year,  at  such  times  and  places  as  may  be  prescribed  by 
the  city  council. 

Article  III. — Of  the  Executive  Office. 

Sec  I.  The  chief  executive  officer  shall  be  a  mayor,  who  shall 
be  elected  by  the  qualified  electors  of  the  city,  who  shall  hold  his 
office  for  the  period  of  one  year,  and  until  his  successor  shall  be 
elected  or  appointed  and  qualify :  Provided,  that  if  said  office  shall 
become  vacant  by  death,  resignation,  or  removal  from  the  city,  the 
city  council  shall  appoint  a  suitable  person  to  fill  out  the  unexpired 
term  of  such  mayor. 

Sec  2.  No  person  shall  be  eligible  to  the  office  of  mayor  who 
has  not  resided  in  said  city  for  one  year  next  preceding  his  election. 


1 64  SPECIAL  LAWS   OF   MONTANA. 

or  appointment,  or  who  shall  be  under  twenty-five  years  of  age,  and 
who  shall  not,  at  the  time  of  his  election,  be  a  citizen  of  the  United 
States. 

Sec.  3.  If  two  or  more  persons  have  an  equal  number  of  votes 
for  mayor,  the  judges  of  election  shall  certify  the  same  to  the  city 
council,  who  shall  proceed  by  lot  to  determine  the  result 

Sec  4.  Whenever  any  election  for  mayor  shall  be  contested, 
the  city  council  shall  determine  the  same  as  may  be  prescribed  by 
ordinance. 

Article  IV. — Of  Elections. 

Sec  I.  On  the  first  Monday  in  June,  A.  D.  1885,  an  election 
shall  be  held  in  said  city  of  Dillon  for  one  mayor,  one  justice  of  the 
peace,  to  be  denominated  police  magistrate  for  the  city  of  Dillon, 
one  marshal  for  the  city,  one  city  attorney,  one  city  clerk,  and  one 
city  treasurer,  who  shall  be  ex  officio  assessor  for  the  city,  and  one 
street  commissioner,  and  for  six  aldermen ;  and  forever  thereafter, 
on  the  first  Monday  in  June  of  each  year,  said  officers  shall  be 
elected :  Provided^  that  only  one-half  of  the  aldermen  for  said  city 
shall  be  annually  elected  thereafter. 

Sec  2.  All  male  inhabitants  of  the  city  who  are  entitled  to  vote 
for  members  of  the  territorial  legislature,  and  who  shall  have  been 
bona  fide  residents  of  the  city  ninety  days  preceding  said  election, 
shall  be  entitled  to  vote,  provided  that  all  voters  shall  vote  in  the 
wards  in  which  they  live. 

Article  V. — Powers  of  the  City  Council. 

Sec  i.  The  city  council  shall  have  power  and  authority  to  levy 
and  collect  taxes  for  city  purposes  upon  taxable  property,  real, 
mixed,  and  personal,  except  as  hereinafter  excepted,  within  the  city 
limits,  not  exceeding  one-half  of  one  per  cent  per  annum  upon  the 
assessed  value  thereof,  and  may  enforce  the  payment  of  the  same  in 
any  manner  that  may  be  prescribed  by  ordinance,  not  repugnant  to 
the  constitution  of  the  United  States,  or  the  organic  act  of  the  terri- 
tory; and  may  levy  a  poll  tax,  not  exceeding  one  dollar,  upon  each 
male  citizen  over  twenty-one  years  of  age. 

Sec  2.  The  city  council  shall  have  power  to  require  all  officers 
to  give  bonds,  with  penalty  and  security,  for  faithful  performance 
of  their  duties;  to  establish,  support,  and  regulate  common  schools; 
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and  to  borrow  money  on  the  credit  of  the  city :  Provided,  that  no 
sum  of  money  shall  be  borrowed  at  a  greater  rate  of  interest  than 
ten  per  cent  per  annum,  nor  shall  any  sum  be  borrowed  as  aforesaid 
until  after  the  subject  shall  have  been  submitted  to  the  legal  voters 
of  said  city,  for  which  purpose  a  special  election  shall  be  called  by 
the  mayor,  after  giving  twenty  days'  notice  thereof;  and  if  a  majority 
of  the  legal  voters  of  said  city  shall  vote  in  favor  of  such  loan  the 
same  may  be  negotiated,  and  not  otherwise :  And  provided  futther, 
that  the  annual  interest  on  the  loan  shall  never  exceed  one-half  the 
revenue  annually  derived  from  the  tax  levied  upon  the  real  estate 
within  the  limits  of  said  city. 

Sec.  3.  To  appropriate  money  and  funds  for  the  payment  of  the 
debts  and  expenses  of  the  city. 

Sec.  4.  To  make  regulations  and  quarantine  laws  to  prevent  the 
introduction  of  contagious,  diseases,  and  to  enforce  said  laws  within 
five  miles  of  the  limits  of  the  city. 

Sec.  5.  To  establish  hospitals  and  regulate  the  government  of 
the  same. 

Sec.  6.  To  make  regulations  to  secure  the  general  health  of  the 
inhabitants ;  to  declare  what  shall  be  a  nuisance,  and  to  prevent  and 
remove  the  same.  * 

Sec.  7.  To  provide  the  city  with  water;  to  erect  hydrants  and 
pumps,  build  cisterns,  dig  wells  in  the  streets  for  the  supply  of 
engines  and  buckets:  Prmnded,  that  nothing  in  said  section  shall  be 
so  construed  as  to  deprive  private  individuals  of  vested  or  acquired 
rights  without  just  compensation  being  made  therefor  by  the  city 
government. 

Sec.  8.  To  open,  alter,  abolish,  widen,  lay  out,  extend,  establish, 
grade,  pave,  or  otherwise  improve  and  keep  in  repair  streets, 
avenues,  lanes,  and  alleys,  sidewalks,  drains,  and  sewers. 

Sec.  9.     To  establish,  erect,  and  keep  in  repair  bridges. 

Sec.  id.  To  divide  the  city  into  wards,  alter  the  boundaries 
thereof,  and  create  additional  wards,  as  occasion  may  require. 

Sec.  II.    To  establish,  support,  and  regulate  watches. 


1 66  SPECIAL  LAWS  OF   MONTANA. 

Sec.  1 2.  To  provide  for  lighting  the  streets,  and  to  erect  1  amp 
posts. 

Sec.  13.  To  establish  markets,  market  places,  and  regulate  the 
government  of  the  same. 

Sec.  14.  To  provide  all  needful  buildings  for  the  use  of  the 
city. 

Sec.  15.  To  provide  for  improving  and  regulating  all  public 
grounds  belonging  to  the  city. 

Sec.  16.  To  license,  tax,  and  regulate  auctioneers,  merchants, 
peddlers,  retailers,  grocers,  taverns,  ordinaries,  hawkers,  brokers, 
pawnbrokers,  and  money  changers. 

Sec.  17.  To  license,  tax,  and  regulate  Jiackney  carriages,  wagons, 
carts,  and  drays,  and  fix  the  rates  to  be  charged  for  the  carriage  of 
persons,  and  cartage  or  drayage  of  property. 

Sec.  18.  To  license  and  tax,  and  regulate  theatrical  and  other 
exhibitions,  shows,  and  amusements. 

Sec.  19.  To  license,  restrain,  regulate,  prohibit  and  suppress  tip- 
pling houses,  dram  shops,  gambling  houses,  da|ice  houses,  hurdy 
houses,  and  other  disorderly  houses,  and  the  selling  and  giving 
away  of  intoxicating  or  malt  liquors  by  any  person  within  the  city 
except  by  persons  duly  licensed. 

Sec  20.  To  organize  and  establish  fire  companies,  and  to  pro- 
vide for  the  prevention  and  extinguishment  of  fires,  and  to  prohibit 
erecting  wooden  buildings. 

Sec.  21.  To  regulate  the  building  and  fixing  of  chimneys  and 
flues. 

Sec.  22.  To  regulate  the  storage  of  gunpowder,  tar,  pitch,  rosin, 
and  other  combustible  materials. 

Sec.  23.  To  restrain  cattle,  hogs,  horses,  sheep,  and  dogs,  from 
running  at  large. 

Sec.  24.  To  provide  for  taking  the  enumeration  of  the  inhabi- 
tants of  said  city.' 
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Sec.  25.  To  regulate  the  election  of  city  officers,  and  to  provide 
for  removing  from  office  any  person  holding  an  office  created  by 
ordinance. 

Sec.  26.  To  fix  the  compensation  of  city  officers,  and  regulate 
fees  of  jurors,  witnesses,  and  others  for  services  rendered  under 
this  act,  or  any  ordinance  made  in  pursuance  thereof 

Sec  27.  To  regulate  the  police  of  the  city ;  to  enforce  fines,  for- 
feitures, and  penalties  for  the  breach  of  any  ordinance,  and  to  pro- 
vide for  the  receiving  and  appropriation  of  such  fines  and  forfeitures 
and  the  enforcement  of  such  penalties;  and  all  moneys  collected 
under  or  by  authority  of  any  city  ordinance  shall  be  deemed  to  be 
taken  to  belong  to  said  city,  and  be  disposed  of  by  the  city  council, 
under  the  ordinances  of  said  city,  for  the  general  use  and  benefit  of 
the  inhabitants  thereof 

Sec.  28.  The  city  council  shall  have  exclusive  power  within  the 
city,  by  ordinance,  to  license,  suppress,  and  restrain  billiard  tables 
and  bowling  alleys. 

Sec  29.  The  city  council  shall  have  power  to  make  all  ordi- 
nances which  shall  be  necessary  and  proper  for  carrying  into  exe- 
cution the  powers  specified  in  this  act,  so  that  such  ordinances  be 
not  repugnant  to  nor  inconsistent  with  the  constitution  of  the  United 
States  nor  the  organic  act  of  this  territory. 

Sec  30.  The  style  of  the  ordinances  shall  be  "Be  it  ordained  by 
the  mayor  and  city  council  of  the  city  of  Dillon." 

Sec  31.  All  ordinances  of  the  city  council  shall,  within  ten  days 
after  they  shall  have  been  passed,  be  published  in  some  news- 
paper in  the  city,  or  posted  up  in  three  public  places  in  said  city, 
and  shall  not  be  in  force  until  they  have  been  published  as  aforesaid. 

Sec  32.  All  ordinances  of  the  city  council  may  be  proven  by 
the  seal  of  the  corporation,  and  when  printed  in  book  form,  or 
pamphlet  [form],  and  purporting  to  be  printed  and  published  by  au- 
thority of  the  corporation,  the  same  shall  be  received  in  evidence 
in  all  courts  and  places  without  further  proof 

Article  VI. — The  Mayor. 

Sec  I.  The  mayor  shall  preside  at  all  nfieetings  of  the  city 
council,  and,  in  case  of  a  tie,  shall  have  the  casting  vote,  and  in 
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no  Other;  in  case  of  the  non-attendance  of  the  mayor  at  any  meet- 
ing, the  board  of  aldermen  shall  appoint  one  of  their  number  as 
chairman,  who  shall  preside  at  the  meeting,  but  shall  not  thereby 
lose  his  right  to  vote  on  any  question  before  the  board. 

Sec  2.  The  mayor,  or  any  two  aldermen,  may  call  a  special 
meeting  of  the  city  council. 

Sec  3.  The  mayor  shall  at  all  times  be  vigilant  and  active  in 
enforcing  the  laws  and  ordinances  of  the  government  of  the  city. 
He  shall  inspect  the  conduct  of  all  subordinate  officers  of  said  city, 
and  cause  negligence  or  positive  violation  of  duty  to  be  prosecuted 
and  punished.  He  shall  from  time  to  time  communicate  to  the  alder- 
men such  information,  and  recommend  such  measures,  as  in  his  opin- 
ion may  tend  to  the  improvement  of  the  finances,  police,  the  headth, 
security,  and  comfort,  and  ornament  of  the  city. 

Sec.  4.  He  is  hereby  authorized  to  call  on  every  male  inhabitant 
of  said  city,  over  the  age  of  eighteen  years,  to  aid  in  the  enforcement 
of  the  laws  and  ordinances,  and,  in  case  of  riots,  to  call  out  the 
militia  to  aid  in  suppressing  the  same,  or  other  disorderly  [conduct, 
preventing  and  extinguishing  fires,  for  securing  the]  peace  and  safety 
of  the  city,  or  of  carrying  into  effect  any  law  or  ordinance;  and  any 
person  who  shall  not  obey  such  call  shall  forfeit  to  said  city  a  fine 
not  exceeding  twenty-five  dollars. 

Sec.  5.  He  shall  have  power,  whenever  he  shall  deem  it  neces* 
sary,  to  require  of  any  of  the  officers  of  said  city  an  exhibit  of  his 
books  and  papers. 

Sec.  6.  He  shall  have  power  to  execute  all  acts  that  may  be 
required  of  him  by  any  ordinance  made  in  pursuance  of  this  act. 

Sec  7.  He  shall  also  have  such  power  as  may  be  vested  in  him 
by  ordinance  of  the  city  in  and  over  all  places  within  five  miles  of 
the  boundaries  of  the  city,  for  the  purpose  of  enforcing  the  health 
and  quarantine  ordinances  of  the  city. 

Sec  8.  He  shall  receive  for  his  services,  outside  of  the  city,  such 
compensation  as  may  be  fixed  by  ordinance. 

Sec  9.  In  case  the  mayor  shall  at  any  time  be  guilty  of  palpable 
omission  of  duty,  or  shall  willfully  and  corruptly  be  guilty  of  oppres- 
sion, malconduct,  or  partiality  in  the  discharge  of  the  duties  of  his 
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office,  he  shall  be  liable  to  be  indicted  in  the  district  court  of  the 
proper  county,  and,  on  conviction,  he  shall  be  fined  not  exceeding 
five  hundred  dollars,  and  the  court  on  recommendation  of  the 
jury  may  add  to  the  judgment  that  he  be  removed  from  office. 

Article  VII. — Of  Proceedings  in  Special  Cases. 

Sec.  I.  When  it  shall  be  necessary  to  take  private  property  for 
opening,  widening,  or  altering  any  public  street,  lane,  avenue,  or 
alley,  the  corporation  shall  m^e  a  just  compensation  to  the  person 
whose  property  is  taken ;  and  when  the  amount  cannot  be  agreed 
upon,  the  mayor  shall  cause  the  same  to  be  ascertained  by  a  jury  of 
six  disinterested  persons,  freeholders  in  the  city. 

Sec  2.  When  the  owners  of  all  the  property  on  a  street,  lane, 
avenue,  or  alley,  proposed  to  be  opened,  widened,  or  altered,  shall 
petition  therefor,  the  city  council  may  open,  widen,  or  alter  such 
street,  lane,  avenue,  or  alley,  upon  conditions  to  be  prescribed  by 
ordinance ;  but  no  compensation  shall  in  such  case  be  made  to 
those  whose  property  shall  be  taken,  their  tenants,  or  others ;  nor 
shall  there  be  any  assessment  of  benefits  or  damages  that  may 
accrue  thereby  to  any  of  the  petitioners. 

Sec  3.  All  jurors  impaneled  to  inquire  into  the  amount  of  bene- 
fits or  damages  which  shall  happen  to  the  owners  of  property  pro- 
posed to  be  taken  for  opening,  widening,  or  altering  any  street,  lane, 
avenue,  or  alley,  shall  first  be  sworn  to  that  effect,  and  shall  return 
to  the  mayor,  their  iijquest  in  writing,  and  signed  by  the  jurors. 

Sec  4.  The  mayor  shall  have  power,  for  good  cause  shown, 
within  ten  days  after  inquest  shall  have  been  returned  to  him  as 
aforesaid,  to  set  aside  the  same  and  cause  a  new  inquest  to  be 
made. 

Sec  5.  The  city  council  shall  have  power,  by  ordinance,  to  levy 
and  collect  a  special  tax  on  holders  of  lots  on  any  street,  lane,  avenue, 
or  alley,  according  to  their  respective  fronts,  for  the  purpose  of  paving, 
grading,  or  planking  sidewalks,  and  lighting  such  street,  lane,  ave- 
nue, or  alley :  Provided,  such  tax  shall  not  exceed  the  actual  cost  of 
said  sidewalks  and  lighting,  respectively,  which  tax  shall  be  col- 
lected in  the  same  manner  as  other  city  taxes. 

Article  VIII. — Miscellaneous  Provisions. 

Sec  I.  The  city  council  shall  have  the  power,  for  the  purpose 
of  keeping  the  streets,  lanes,  avenues,  and  alleys  in  repair,  to  require 
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every  able-bodied  male  inhabitant  in  said  city,  over  the  age  of  twen- 
ty-one years,  to  work  and  labor  on  said  streets,  and  alleys,  not 
exceeding  one  day  in  each  year;  and  every  person  failing  to  work 
when  notified  by  the  street  commissioner,  shall  forfeit  to  the*  dty 
ten  dollars,  which  may  be  recovered  in  the  city  courts. 

Sec  2.  Members  of  the  city  council  and  firemen  shall,  during 
their  term  of  service  as  such,  be  exempt  from  working  out  any 
road  or  street  tax,  and  shall  likewise  be  exempt  from  serving  on 
juries  and  in  the  militia  of  this  territory. 

Sec.  3.  The  city  council  shall  have  power  to  provide  for  the  pun- 
ishment of  offenders  [who]  shall  fail  or  refuse  to  pay  the  fines  and  for- 
feitures which  may  be  recovered  against  them. 

Sec  4.  All  fines  and  forfeitures  collected  for  offenses  commit- 
ted, or  penalties  incurred,  within  the  incorporated  limits  of  the  city 
of  Dillon,  shall  be  paid  into  the  treasury  of  said  city  by  the  offi- 
cer collecting  the  same. 

Sec  5.  The  city  council  shall  cau«se  to  be  published,  annually, 
[an  account  of]  all  money  received  and  expended  by  the  corpora- 
tion during  the  year,  and  on  what  account  received  and  expended 

Sec  6.  The  city  council  shall,  at  their  first  meeting  after  their 
election,  proceed  to  elect  one  of  their  number  chairman  of  the 
board,  who  shall,  in  case  the  police  justice  shall  be  disqualified  from 
trying  any  case  arising  under  the  ordinances  of  the  city,  proceed  to 
try  said  cause  in  the  place  of  the  police  justice,  and  shall  render  his 
judgment  in  said  cause,  which  shall  have  all  the  force  and  virtue  as 
a  judgment  of  the  police  magistrate  of  the  city  of  Dillon. 

Sec  7.  All  suits,  actions,  and  prosecutions  instituted,  com- 
menced, or  brought  by  the  corporation  hereby  created  shall  be 
prosecuted  in  the  name  of  the  city  of  Dillon. 

Sec  8.  Appeals  shall  be  allowed  from  decisions  in  all  cases 
arising  under  the  provisions  of  this  act,  or  any  ordinance  passed  in 
pursuance  thereof,  to  the  district  court,  and  every  such  appeal  shall 
be  granted  in  the  same  manner,  and  with  like  effect,  as  appeals  are 
taken  from  and  granted  by  justices  of  the  peace  under  the  laws  of 
this  territory. 

Sec  9.  This  act  is  hereby  declared  to  be  a  public  act,  and  may 
be  read  in  evidence  in  all  courts  of  law  and  equity  within  this  terri- 
tory, without  proof. 
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Sec.  10.  The  city  mkrshal,  and  the  constable  within  said  city  of 
Dillon,  shall  be  authorized  and  have  power  to  execute,  anywhere 
within  the  county  wherein  said  city  may  be  located,  all  processes 
issued  by  the  police  magistrate  within  said  city ;  and  the  said  mar- 
shal shall  have  power  to  do  all  the  acts  that  a  constable  may  law- 
fully do. 

Sec  1 1.  All  actions  brought  to  recover  any  penalty  or  forfeiture 
under  this  act,  or  any  ordinance,  by-law,  or  regulation  of  police, 
made  in  pursuance  thereof,  shall  be  brought  in  the  corporate  name. 

Sec.  12.  In  all  prosecutions  for  any  violation  of  any  ordinance 
or  by-law  of  the  city  council,  the  procedure  shall  be  the  same  as 
governs  in  the  courts  of  the  territory,  so  far  as  [the]  same  may  be 
applicable. 

Sec  13.  Execution  may  issue  immediately  upon  rendition  of 
judgment,  and  if  the  defendant  have  no  goods  or  chattels  or  real 
estate  widiin  the  county  whereof  the  judgment  can  be  collected  the 
officers  rendering  such  judgment  may  require  the  defendant  to  be 
confined  in  jail  for  a  term  not  exceeding  three  months,  and  all  per- 
sons so  committed  shall  be  confined  one  day  for  each  five  dollars  of 
such  judgment  and  costs ;  or  the  judge  may  order  that  they  be  put 
to  work  upon  the  streets  of  the  city  until  the  fine  and  costs  be  paid, 
allowing  two  dollars  and  fifty  cents  per  day. 

Sec  14.  The  police  magistrate  shall  have  jurisdiction  in  all  cases 
of  violation  of  the  city  ordinances,  and  shall  have  the  same  jurisdic- 
tion in  all  civil  and  criminal  proceedings  as  is  now  or  shall  hereafter 
be  conferred  upon  other  justices  of  the  peace  of  this  territory,  and 
in  all  courts  of  this  territory;  said  police  magistrate  shall  be  held  to 
be  a  justice  of  the  peace;  but  for  violation  of  the  city  ordinances 
no  change  of  venue  shall  be  had  to  any  other  justice  of  the  peace, 
but  such  change  of  venue  may  be  had  to  the  chairman  of  the  board 
of  councilmen. 

Sec  15.  The  duties  of  all  officers  mentioned  in  this  act,  not 
herein  prescribed,  shall  be  as  prescribed  by  ordinance. 

Sec  16.  All  ordinances  passed  by  the  city  council  shall  be 
signed  by  the  mayor  and  attested  by  the  city  clerk ;  and  the  mayor 
shall  have  the  power  to  veto  any  ordinance  passed  by  the  council, 
if  in  his  opinion  such  ordinance  should  not  become  a  law ;  and  in 
case  the  mayor  veto  any  ordinance,  it  shall  not  become  a  law  until 
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the  same  shall   have  been  passed  by  a  two-third   vote   of  the 
council. 

Sec.  17.  The  mayor  of  the  city,  the  city  clerk,  and  one  council- 
man shall  constitute  the  canvassing  board  of  the  city,  and  whose 
duty  it  shall  be  to  receive  and  canvass  the  votes  cast  at  any  city 
election  held  under  this  charter ;  but  no  person  shall  canvass  the 
votes  or  returns  of  election  if  said  person  shall  have  been  a  candi- 
date at  said  election;  and  if  any  or  all  of  said  board  shall  be  so  dis- 
qualified from  acting  other  councilmen  shall  be  called  to  fill  such 
vacancy  in  [the]  board. 

Sec.  19.  This  charter  shall  be  submitted  to  the  qualified  voters 
of  the  city  of  Dillon  on  the  first  Monday  in  May,  A.  D.  1885,  at  one 
convenient  place  in  said  city,  by  directions  of  the  commissioners 
appointed  in  this  act  The  ballots  shall  have  written  or  printed  thereon 
the  words:  "For  the  Charter,"  or  "Against  the  Charter,"  and  if  a 
majority  of  the  votes  so  cast  at  this  election  shall  be  in  &vor  of 
the  charter,  then  this  act  shall  be  in  full  force  and  effect ;  but  if  a 
majority  of  the  votes  so  cast  be  against  the  charter,  then  this  act 
shall  remain  suspended,  unless  thereafter  enforced  as  herein  provided. 


Sec.  20.  Joseph  B.  Crow,  Benjamin  F.  White,  William  C.  Orr, 
Louis  C.  Fyhrie,  George  W.  Dart,  Leonard  Eliel,  and  Charles  L. 
Thamsen  are  hereby  constituted  and  appointed  a  committee  to  act 
as  commissioners,  and  to  serve  in  such  capacity  until  the  first  board 
of  aldermen  are  duly  elected  and  qualified.  Such  commissioners, 
or  any  three  of  them,  shall,  if  a  majority  of  the  voters  in  said  city 
vote  in  favor  of  this  charter,  within  twenty  days  proceed  to  lay  out 
said  city  into  three  wards,  and  to  fix  the  boundaries  of  the  same; 
and  shall  also,  within  said  time,  provide  for  holding  the  first  elec- 
tion, and  fix  the  place  for  holding  [the]  same  in  each  of  said  wards, 
and  shall  appoint  persons  to  act  as  judges  and  clerks  of  said  elec- 
tion, who  shall  be  sworn,  knd  whose  places  may  be  filled,  in  case 
they  do  not  serve,  as  judges  and  clerks  in  other  elections.  Said 
election  shall  be  held  and  returns  thereof  made  and  certified  in  all 
respects  as  provided  by  law  for  members  of  the  legislative  assembly. 
A  copy  of  said  returns  shall  be  immediately  delivered  to  said  com- 
missioners, who  shall  canvass  [the]  same  witliin  three  days  after  the 
receipt  of  [the]  same;  and  the  persons  receiving  the  highest  num- 
ber of  votes  for  any  office,  and  the  two  aldermen  from  [for]  each 
ward  receiving  the  highest  number,  shall  be  declared  by  any  four 
of  said  commissioners  duly  elected  under  this  act.  If  two  or  more 
persons  receive  the  same  number  of  votes  for  the  same  office  the 
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commissioners  shall  determine  the  same  by  lot ;  and  thereafter  on 
the  first  Monday  in  June  the  annual  election  shall  be  held. 

Sec.  21.  In  case  of  rejection  of  this  charter  on  the  first  Monday 
in  May,  1885,  by  a  majority  of  the  voters  of  said  city,  at  any  time  or 
times  thereafter,  on  petition  of  fifty  freeholders  of  said  city,  the  com- 
missioners may  again  call  an  election,  and  submit  said  charter  as 
provided  in  section  19  of  this  act;  and  if  the  same  shall  then  be 
accepted  by  a  majority  of  the  voters,  then  the  said  commissioners 
shall  proceed  as  set  forth  in  section  20,  to  call  an  election  of  city 
officers,  who  shall  hold  their  offices  until  the  first  Monday  in  June 
immediately  following  said  election. 

Sec.  22.  In  case  of  a  vacancy  or  vacancies  occurring  in  said  board 
of  commissioners  from  any  cause,  the  remaining  members  of  said 
board  shall  appoint  others  to  fill  such  vacancy,  and  shall  so  do  that 
the  provisions  of  this  act  shall  not  fail  at  any  time. 

Sec.  23.  This  act  to  be  in  force  and  take  effect  from  and  after  its 
passage. 

Approved  March  12,  1885. 


AN  AOT  to  amend  an  act  entitled  *'An  act  to  inoorporate  the  city  of  Port  Benton." 

Be  it  enacted  by  the  Legislative  Assembly  of  the   Tenitary  of 
Montana  : 

Sec  I.  That  the  following  section  be  added  to  article  I,  of  an 
act  entitled  "An  act  to  incorporate  the  city  of  Fort  Benton :" 

Sec  2,  a.  That  the  following  described  territory  be  and  the  same 
is  hereby  added  to  and  made  a  part  of  the  city  of  Fort  Benton, 
to-wit:  The  E.  ^  ofS.  W.  J^,  in  section  number  23,  in  township 
24  north,  of  range  8  east,  in  Choteau  county,  Montana  territory. 

Sec  2.  That  sections  j  and  4,  of  article  II,  of  said  act  be  amended 
so  as  to  read  as  follows  : 

Sec  3.  No  person  shall  be  an  alderman  unless  at  the  time 
of  his  election  he  be  a  freeholder  in  said  city,  and  shall  have 
resided  within  the  limits  of  the  city  one  year  immediately  preceding 
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his  election,  and  shall  have  the  requisite  qualifications  to  vote  for 
members  of  the  legislature,  and  be  a  resident  of  the  ward  for  which 
he  is  elected. 

Sec.  4.  If  any  alderman,  after  his  election,  remove  from  the  ward 
for  which  he  was  elected,  his  office  shall  be  declared  vacant  by  the 
city  council.  The  aldermen  shall  serve  without  any  compensation, 
and  the  mayor  shall  receive  such  compensation  as  the  city  council 
may  determine. 

Sec  3.  That  sections  i,  2,  and  3,  of  artitle  III,  of  said  act,  be 
amended  so  as  to  read  as  follows : 

Sec  I.  The  chief  executive  officer  shall  be  a  mayor,  who  shall 
be  elected  by  the  qualified  voters  of  the  city,  and  shall  hold  his 
office  for  one  year,  and  until  his  successor  is  elected  and  qualified. 

Sec.  2.  No  person  shall  be  eligible  to  the  office  of  mayor,  unless 
at  the  time  of  his  election  he  be  a  freeholder  in  said  city,  over  twen- 
ty-five years  of  age,  an  elector,  and  shall  have  been  a  resident  of  the 
city  for  one  year  next  preceding  his  election. 

Sec  3.  If  any  mayor,  during  the  term  for  which  he  shall  have 
been  elected,  remove  from  the  city,  or  shall  be  absent  from  the  city 
for  the  space  of  four  months,  his  office  shall  be  vacated,  and  shall  be 
so  declared  by  the  city  council. 

Sec  4.  That  sections  i  and  2  of  article  IV  of  said  act  be  amended 
so  as  to  read  as  follows: 

Sec  I.  On  the  first  Monday  in  April,  of  every  year,  there  shall 
be  an  election  of  one  mayor  for  said  city,  and  one  alderman  for  each 
ward  in  said  city. 

Sec  2.  All  male  citizens  of  the  United  States,  and  those  who 
have  declared  their  intention  to  become  such,  of  twenty-one  years 
of  age,  who  shall  have  been  actual  residents  of  said  city  for  six 
months  next  preceding  said  election,  shall  be  entitled  to  vote  for 
city  officers  to  be  elected :  Provided^  that  said  voters  shall  give  their 
votes  in  the  ward  in  which  they  shall  respectively  reside. 

Sec  5.  That  article  V  of  said  act  be  amended  so  as  to  read  as 
follows: 
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Article  V. — Powers  of  the  City  Council. 

Sec.  I.  The  city  council  shall  have  power  and  authority  to  levy 
and  collect  ad  valorem  taxes  for  city  purposes,  upon  taxable  prop- 
erty, real,  mixed,  and  personal,  except  as  herein  excepted,  within 
the  limits  of  the  city,  not  exceeding  three-tenths  of  one  percent  per 
annum,  upon  the  assessed  value  thereof,  and  may  enforce  the  pay- 
ment of  die  same  in  any  manner  that  may  be  prescribed  by  ordi- 
nance not  repugnant  to  the  constitution  of  the  United  States  or  the 
organic  act  of  this  territory ;  but  nothing  herein  contained  shall 
prevent  the  city  council  from  levying  and  collected  [collecting] 
street  taxes,  as  authorized  by  an  act  entitled  "An  act  to  provide  for 
the  levy  and  collection  of  street  taxes  in  incorporated  towns  and 
cities,"  approved  March  7,  1883. 

Sec.  2.  The  mayor  shall  nominate  and,  with  the  consent  of  the 
city  council,  appoint  all  city  officers,  and,  with  the  consent  of  the  city 
council,  he  may  remove  or  suspend  any  officer.  The  terms  of  all 
officers  shall  be  one  year,  unless  sooner  removed.  The  city  council 
shall  fix  the  fees  or  compensation  of  all  city  officers,  and  may 
require  such  oaths  and  bonds,  with  security  for  the  faithful  perform- 
ance of  their  duties,  of  all  officers,  as  the  council  may  deem 
necessary. 

Sec  3.  The  city  council  shall  have  power  to  regulate  the  mode 
of,  and  establish  rules  for,  its  proceedings. 

Sec  4.     To  adopt  a  corporate  seal,  and  alter  the  same  at  pleasure. 

Sec  5.  To  receive,  purchase,  and  hold,  for  the  use  of  the  city, 
any  estate,  real  or  personal,  and  to  sell  and  convey  the  same. 

Sec  6.  To  limit  and  define  the  duties  and  power  of  city  officers ; 
to  call  special  elections,  provide  the  method  of  conducting  all  elec- 
tions, and  appoint  judges  and  clerks  of  elections. 

Sec  7.  To  provide  for  the  defense  or  prosecution  of  all  actions 
or  proceedings  in  which  the  city  is  interested,  and  to  employ  coun- 
sel therefor. 

Sec  8.  To  control  and  protect  the  public  buildings,  property, 
and  records,  and  insure  the  same. 

Sec  9.  To  re-number  the  lots  and  blocks  of  the  city,  or  any 
part  thereof;  to  survey  or  re-survey  the  city,  or  any  part  thereof; 
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and  to  cause  plats  of  all  surveys  to  be  filed  with  the  recorder  of 
the  city  council  after  the  same  have  been  approved  by  the  city 
council. 


Sec.  id.  To  establish  a  fire  department;  to  appoint  or  provide 
for  the  selection  of  the  members  and  officers  thereof,  and  prescribe 
their  duties;  to  purchase  fire  engines,  and  all  the  necessary  appara- 
tus for  the  extinguishment  of  fires ;  to  erect  engine  houses ;  to  com- 
pel the  inhabitants  of  the  city  to  aid  in  the  extinguishment  of  fire, 
and  to  pull  down,  or  raise  [raze],  or  destroy  such  buildings  in  the 
vicinity  of  fires  as  shall  be  directed  by  them,  any  two  of  them,  or 
the  mayor,  for  the  purpose  of  preventing  the  communication  of  fire 
to  other  buildings ;  to  establish  fire  limits,  or  the  limits  within  which 
wooden  or  other  combustible  buildings  shall  not  be  erected ;  to 
require  the  owners  or  occupants  of  buildings  to  provide  and  keep 
suitable  ladders  and  fire  buckets  in  or  about  said  buildings ;  to  regu- 
late the  storage  of  gunpowder  and  other  dangerous  materials ;  to 
require  the  construction  of  safe  places  for  the  deposit  of  ashes;  to 
regulate  the  manner  of  putting  up  stove-pipes,  and  the  construction 
and  cleaning  of  chimneys ;  to  prevent  bon-fires,  and  the  use  of  fire- 
works or  fire-arms  in  the  city ;  to  authorize  the  reasonable  inspec- 
tion, at  all  reasonable  times,  by  officers  of  the  city  whose  duty  it 
may  be  to  guard  against  fires,  of  all  dwelling  houses,  lots,  yards, 
enclosures,  and  buildings  of  every  description,  for  the  purpose  of 
discovering  their  condition,  and  to  cause  such  as  may  be  dangerous 
to  be  put  in  a  safe  condition ;  and  generally  to  establish  and  enforce 
such  measures  for  the  prevention  and  extinguishment  of  fires  as 
may  be  necessary  and  proper. 


Sec.  II.  To  lay  out,  open,  change,  widen,  or  extend  streets, 
lanes,  alleys,  sewers,  parks,  squares,  or  other  public  grounds,  and 
to  grade,  pave,  improve,  repair,  or  discontinue  the  same,  or  any  part 
thereof;  or  to  establish  and  open  drains,  canals,  or  sewers,  or  alter, 
widen,  or  straighten  water  courses;  to  make,  alter,  widen,  or  other- 
wise improve,  keep  in  repair,  vacate,  or  discontinue  sidewalks  and 
crosswalks;  to  prevent  the  incumbering  of  streets,  sidewalks,  cross- 
walks, and  alleys  with  carriages,  carts,  wagons,  sleighs,  sleds,  bug- 
gies, railway  cars,  engines,  boxes,  lumber,  firewood,  or  other  obsta- 
cles or  materials ;  to  prevent  horse  racing  or  immoderate  riding  or 
driving  in  the  streets  of  the  city;  to  prevent  the  riding  or  driving 
of  animals,  or  the  drawing  of  vehicles  of  any  kind  on  the  sidewalks 
of  the  city,  or  the  doing  of  damage  in  any  way  to  such  sidewalks; 
and  to  require  the  owners  or  occupants  of  buildings  to  remove 
snow,  dirt,  or  rubbish  from  the  sidewalks  adjacent  thereto;  and  in 
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default  thereof  to  authorize  the  removal  of  the  same  at  the  expense 
of  such  owner  or  occupant. 

Sec.  12.  To  restrain  the  running  at  large  of  cattle,  horses,  mules, 
sheep,  swine,  poultry,  and  other  animals,  and  to  authorize  the  dis- 
training, impounding,  and  sale  of  the  same;  to  establish  pounds,  and 
regulate  and  protect  the  same ;  to  require*  the  owners  or  drivers  of 
horses,  oxen,  or  other  animals,  attached  to  vehicles  or  otherwise,  to 
fasten  the  same  while  in  the  streets  or  alleys  of  the  city;  to  prohibit 
the  hitching  of  horses,  teams,  or  animals  to  any  fence,  tree,  or  pump, 
and  to  prevent  injury  to  the  same;  to  regulate  and  control  the  run- 
ning of  engines  and  cars  through  the  city,  and  the  rate  of  speed  of 
the  same;  to  prevent  the  running  at  large  of  dogs,  and  to  authorize 
the  destruction  of  the  same  in  a  summary  manner  when  at  large 
contrary  to  ordinance ;  and  to  prevent  any  unnecessary  noise  or  dis- 
turbance during  the  arrival  or  departure  of  persons  in  public 
conveyances. 

Sec.  13.  To  establish  and  regulate  markets,  and  restrain  sales  in 
the  streets. 

Sec.  14.  To  purchase  and  hold  cemetery  grounds,  within  or 
without  the  city  limits,  enclose,  lay  out,  and  ornament  the  same, 
and  to  sell  and  convey  lots  therein  by  deed;  to  establish  public  parks 
and  walks,  enclose,  improve,  and  ornament  the  same,  and  prevent 
the  incumbering  or  obstruction  thereof;  and  to  provide  for  and  reg- 
ulate the  setting  out  of  shade  and  ornamental  trees  in  the  streets,  and 
in  and  around  the  cemeteries  and  public  parks  and  walks  of  the 
city,  and  for  the  protection  thereof. 

Sec  15.  The  city  council  shall  have  power  to  license,  tax,  and 
regulate  auctioneers,  merchants,  peddlers,  retailers,  wholesale  deal- 
ers, taverns,  hotels,  bakeries,  restaurants,  drinking  saloons,  billiard 
halls,  hawkers,  brokers,  pawnbrokers,  gambling  houses,  bankers, 
assajers,  barber  shops,  livery  stables,  wash  houses  or  laundries, 
insurance  agencies,  photograph  galleries,  theatrical  and  other  exhi- 
bitions and  amusements,  job  wagons,  express  wagons,  drays  and 
carts,  omnibusses,  hacks,  street  railways,  water  companies^  brew- 
eries, manufacturers,  lumber  dealers,  real  estate  agents,  butchers, 
meat  markets,  electric  light  companies,  telephone  companies,  gas 
companies,  and  all  other  branches  of  business  within  the  city  limits, 
and  in  all  such  cases  they  may  fix  the  price  of  such  license,  and 
prescribe  the  term  of  its  continuance,  and  may  revoke  the  same  at 
pleasure ;  but  the  terms  of  no  such  license  shall  extend  beyond  the 
annual  election  of  officers  next  after  the  granting  thereof:  Provided^ 
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that  no  license  imposed  by  the  city  council  shall  exceed  in  amount 
one-fourth  of  the  license  required  to  be  paid  by  the  statutes  of  this 
territory,  where  the  laws  of  this  territory  impose  licenses  for  like 
business. 

Sec  16.  To  prevent  and  suppress  fights,  riots,  noise,  disturb- 
ances, disorderly  assemblages,  disorderly  conduct,  disorderly  houses, 
houses  of  ill-fame,  immoderate  drunkennesss,  drinking,  vagrancy, 
obscenity,  lewdness,  and  prostitution,  within  the  limits  of  the  city ; 
to  regulate  public  places  of  bathing  and  swimming,  or  prohibit  and 
prevent  such  bathing  and  swimming  within  the  city. 

Sec.  17.  To  purchase,  build,  or  lease,  and  maintain  and  regu- 
late a  city  jail  or  place  for  the  confinement  of  offenders  against  the 
ordinances  and  by-laws. 


Sec  18.  To  make  regulations  to  prevent  the  introducing  of  con- 
tagious diseases  into  the  city ;  to  make  quarantine  laws  for  that 
purpose,  and  to  enforce  the  same  within  five  miles  of  the  city ;  to 
establish  hospitals,  and  make  regulations  for  the  government  of  the 
same ;  to  declare  what  are  nuisances,  and  to  prevent  or  abate  the 
same ;  to  require  the  owner  or  occupant  of  any  grocery,  cellar,  tal- 
low chandler's  shop,  soap  factory,  tannery,  stable,  barn,  privy,  sewer, 
or  other  unwholesome  or  nauseous  house,  building,  or  place,  to 
remove  or  abate  the  same,  or  to  cleanse  it  as  may  be  deemed  nec- 
essary for  the  public  health;  to  direct  the  location  and  management 
of  slaughter  houses,  and  to  prevent  the  erection,  use,  or  occupation 
of  the  same;  to  prevent  persons  from  bringing,  depositing,  or 
leaving  within  the  city  any  putrid  carcass  or  other  unwhole- 
some substance ;  to  require  the  owners  or  occupants  of  lands  to 
remove  dead  animals,  stagnant  water,  or  other  unwholesome  sub- 
stances from  their  premises;  and  to  provide  for  the  cleansing  and 
removal  of  obstructions  from  any  river,  stream,  slough;  or  water 
course,  within  the  limits  of  the  city,  and  to  prevent  the  obstruction 
or  retarding  of  the  flow  of  water  therein,  or  the  putting  of  anything 
into  the  same,  or  into  the  Missouri  river,  which  may  be  prejudicial 
to  the  health  of  the  city. 

Sec  19.  To  provide  the  city  with  water,  erect  hydrants  and 
pumps,  build  cisterns  and  dig  wells  in  the  streets  from  [for]  the 
supply  of  engines  and  buckets. 

Sec  20.    To  establish,  erect,  and  keep  in  repair,  bridges. 
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Sec.  21.  To  divide  the  city  into  wards,  alter  the  boundaries 
thereof,  and  create  additional  wards,  as  the  occasion  may  require. 

Sec.  22.    To  establish,  support,  and  regulate  night  watches. 

Sec  23.  To  provide  for  lighting  the  streets,  and  to  erect  lamp 
posts. 

Sec.  24.  To  provide  for  all  needful  buildings  for  the  use  of  the 
city. 

Sec.  25.  To  establish  harbor  and  dock  limits,  and  to  regulate 
the  location  and  manner  of  construction  and  use  of  all  piers,  levees, 
wharves,  and  boat  houses  on  the  Missouri  river,  and  fix  rates  of 
wharfage. 

Sec.  26.  To  levy  and  provide  for  the  collection  of  taxes  and 
assessments,  audit  claims  and  demands  against  the  city,  and  direct 
orders  to  issue  therefor;  to  refund  any  tax  or  special  assessment 
paid,  or  any  part  thereof,  when  satisfied  that  the  same  was  unjust 
or  illegal;  and  generally  to  manage  the  financial  concerns  of  the 
town  [city]. 

Sec.  27.  To  appropriate  money  and  funds  for  the  payment  of 
the  expenses  of  the  city. 

Sec  28.  To  establish  standard  weights  and  measures,  and  reg- 
ulate the  weights  and  measures  to  be  used  in  the  city,  in  all  cases 
not  otherwise  provided  for  by  law,  and  to  order  all  laws  on  the  sub- 
ject to  be  enforced,  aud  to  fix  and  enforce  payment  of  fines  for  non- 
compliance with  any  such  order. 

Sec  29.    To  provide  for  taking  the  enumeration  of  the  city. 

Sec  30.  To  regulate  fees  for  jurors,  witnesses,  and  others,  for 
services  rendered  under  this  act,  or  any  ordinance  made  in  pursu- 
ance thereof. 

Sec.  31.  To  regulate  the  police  of  the  city,  and  to  ordain  and 
establish  all  such  ordinances  and  by-laws  for  die  government  and 
good  order  of  the  city,  the  suppression  of  vice  and  immorality,  the 
prevention  of  crime,  the  protection  of  public  and  private  property, 
the  benefit  of  trade  and  commerce,  and  me  promotion  of  health,  not 
inconsistent  with  the  constitution  and  laws  of  the  United  States  or 
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the  organic  act  or  laws  of  this  territory,  as  they  shall  deem  expedi- 
ent; and  to  determine  and  establish  by  ordinance  the  mode  of  pro- 
cedure, and  what  it  shall  be  sufficient  to  all^e  and  prove  in  order 

to  make  out  di  firima  facie  case  of  violation  of  any  ordinance. 

• 

Sec.  32.  To  prescribe  penalties  for  the  violation  of  any  ordinance 
or  by-law,  to  be  not  less  tiian  one  dollar  nor  more  than  two  hundred 
dollars,  in  any  case,  besides  the  costs  of  suit  in  all  cases,  and,  in 
default  of  payment,  to  provide  for  committing  the  person  convicted 
to  the  jail  or  placQ  of  confinement  in  the  city,  until  pa3mient  be 
made,  but  not  to  exceed  ninety  days  in  all;  and  to  modify,  amend, 
or  repeal  any  ordinance,  resolution,  by-law,  or  other  former  deter- 
mination of  the  council. 

Sec.  33.  The  city  council  shall  have  power  to  make  all  ordi- 
nances which  shall  be  necessary  and  proper  for  carrying  into  exe- 
cution the  powers  specified  in  this  act  so  that  such  ordinances  incur 
no  indebtedness  whatever,  except  as  provided  by  this  instrument, 
and  necessitate  no  levying  of  taxes  exceeding  three  mills  on  each 
dollar,  except  as  provided  in  sections  5  and  6,  in  article  7,  and  sec- 
tion I,  article  5,  of  this  amendatory  act. 

Sec.  34.  The  style  of  the  ordinance  shall  be  "Be  it  ordained  by 
the  city  council  of  the  city  of  Fort  Benton." 

Sec.  35.  Every  ordinance,  after  its  passage  by  the  city  council, 
shall  be  presented  to  the  mayor  for  his  approval,  and  if  he  approve, 
he  shall  sign  it;  but  if  not,  he  shall,  within  two  days,  Sundays 
excluded,  after  receiving  the  same,  return  it  to  the  council,  or  to 
the  city  clerk,  if  the  council  be  not  in  session,  with  his  objections 
thereto,  in  writing.  The  council  shall,  at  its  next  meeting  sifter  the 
return  of  any  such  ordinance,  order  the  objections  of  the  mayor 
thereto  to  be  spread  at  length  upon  its  journal,  and  proceed  to 
reconsider  it.  If,  upon  such  reconsideration,  two-thirds  of  all  the 
members  of  the  council  shall  vote  to  pass  such  ordinance,  the  objec- 
tions of  the  mayor  shall  be  disregarded,  and  his  signature  shall  not 
be  necessary  to  its  validity.  Ordinances  shall  not  be  enforced  until 
they  have  been  published  in  a  newspaper  within  the  city. 

Sec.  36.  All  ordinances  of  the  city  council  may  be  proven  by 
the  seal  of  the  corporation,  and  when  printed  in  book  form  or  pam- 
phlet form,  and  purported  to  be  printed  and  published  by  authority 
of  the  corporation,  the  same  shall  be  received  in  evidence  in  all 
courts  and  places  without  further  proof. 
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Sec.  37.  The  city  council  shall  have  no  power  to  incur  or  make 
any  city  indebtedness,  for  any  purpose  whatever,  to  exceed  the  sum 
of  il  10,000;  but  if  the  sum  of  any  indebtedness  shall  exceed  ill, 000, 
the  question  of  incurrence  thereof  shall  be  submitted  to  the  duly 
qualified  voters  of  said  city,  as  provided  in  sections  5  and  6  of  arti- 
cle 7  hereof. 

Sec.  38.  Every  tax  or  assessment  levied  under  the  provisions  of 
an  act  entitled  "An  act  to  incorporate  the  city  of  Fort  Benton/*  or 
of  any  act  amendatory  thereof  by  the  city  council,  is  hereby  made 
a  lien  against  any  and  all  the  property  assessed,  and  such  lien  shall 
attach  at  the  time  of  such  assessment,  and  shall  not  be  satisfied  or 
removed  until  such  taxes  are  paid.  Where  a  tax  or  assessment  is 
levied  on  real  estate  a  notice  of  such  tax  or  assessment,  together 
with  a  description  of  such  real  estate  assessed,  filed  with  the  recorder 
of  Choteau  county  by  the  city  clerk  shall  import  notice  to  all  per- 
sons of  such  lien. 

Sec.  39.  The  city  of  Fort  Renton  may  collect  any  tax  or  assess- 
ment levied,  and  delinquent,  by  suit  in  attachment  or  otherwise. 

Sec.  40.  Whenever  the  city  council  shall  intend  to  lay  out  and 
open,  change,  widen,  or  extend  any  street,  lane,  alley,  public 
grounds,  square,  or  other  place,  or  to  construct  and  open,  alter, 
enlarge,  or  extend  drains,  canals,  or  sewers,  or  alter,  widen,  or 
straighten  water  courses  therein,  or  take  grounds  for  any  city  use 
and  improvement,  and  when  it  shall  be  necessary  to  take  private 
property  therefor  they  shall  cause  an  accurate  survey  and  plat 
thereof  to  be  made,  and  filed  with  the  clerk,  and  they  may  purchase 
or  take  by  donation  such  grounds  as  shall  be  needed,  by  agreement 
with  the  owners,  and  take  from  them  conveyances  thereof  to  the 
city,  for  such  use  or  in  fee;  but  otherwise,  they  shall  by  resolution 
declare  their  purpose  to  take  the  same,  and  therein  described  by 
metes  and  bounds  the  location  of  the  propoaed  improvement,  and 
the  land  proposed  to  be  taken  therefor,  defining  separately  each 
parcel,  and  the  amount  thereof  by  a  distant  owner,  mentioning  the 
names  of  the  owners  and  occupants,  so  far  as  known,  and  therein 
fix  a  day,  hour,  and  place,  when  and  where  they  will  apply  to  the 
probate  judge  for  a  jury  to  condemn  and  appraise  the  same. 

Sec  41.  They  shall  thereupon  cause  to  be  made  by  the  clerk  a 
notice  of  the  adoption  of  such  resolution,  embracing  a  copy  thereof, 
and  notifying  all  parties  interested  that  the  council  will,  at  the  time 
and  place  named,  apply  to  the  probate  judge  for  the  appointment 
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of  a  jury  to  condemn  and  appraise  such  land.  A  copy  of  such 
notice  shall  be  served  by  any  constable  on  the  owner  of  each  such 
parcel  of  land  to  be  taken,  if  known  and  resident  within  the  county, 
3uch  service  to  be  made  in  the  manner  prescribed  for  serving  a 
summons  in  an  action  in  the  probate  court,  and  the  return  of  the 
officer  shall  be  conclusive  evidence  of  the  facts  stated  therein.  If 
the  notice  can  not  be  so  given  as  to  all  the  parcels,  then  the  same 
shall  be  also  published  once  in  each  week,  for  three  successive 
weeks,  in  a  newspaper  published  in  such  city ;  and  the  affidavit  of 
the  printer  or  foreman  of  such  newspaper  shaJl  be  conclusive  evi- 
dence of  such  publication.  Such  notice  shall  be  served  and  such 
publication  made  for  three  weeks,  complete  at  least  one  week  before 
the  time  fixed  therein  for  such  application.  If  any  person  so  served 
with  notice  be  a  minor,  or  of  unsound  mind,  the  judge  before  pro- 
ceeding shall,  on  the  day  fixed  for  hearing  such  application,  appoint 
for  him  a  guardian  for  the  purpose  of  such  proceeding,  who  shall 
give  security  to  the  satisfaction  of  the  magistrate,  and  act  for  such 
ward. 

Sec.  42.  At  tlie  time  and  place  fixed  for  such  hearing  the  appli- 
cation, accompanied  by  a  copy  of  such  resolution  and  such  survey, 
and  by  proof  of  service  of  the  notice,  as  provided  in  the  last  section, 
shall  be  filed  with  the  judge,  who  shall  thereupon  make  a  list  of 
twenty-four  competent  jurors  not  interested;  but  residents  of  the 
city  shall  not  be  disqualified  by  reason  of  such  residence.  He  shall 
hear  and  decide  any  challenge  for  cause  and  favor  made  to  any  one, 
and,  if  sustained,  shall  replace  his  name  with  an  unobjectionable 
juror  until  the  list  shall  be  perfected.  Thereupon,  under  the  direc- 
tion of  such  judge,  each  party,  the  city  council  by  its  representatives 
on  the  one  side,  and  the  owners  of  land  and  their  agents  present  on 
the  other,  shall  challenge  six  names,  one  at  a  time,  alternately,  the 
city  council  beginning.  To  the  twelve  jurors  remaining  such  judge 
shall  issue  a  precept,  requiring  them  at  an  hour  on  a  day  named, 
not  more  than  ten  nor  less  than  three  days  thereafter,  to  appear 
before  him  to  be  sworn  and  serve  as  a  jury  to  view  lands  and 
appraise  damages,  and  at  the  same  time  shall  publicly  adjourn  the 
proceedings  to  the  time  and  place  so  named.  Such  precept  shall 
be  served  by  any  constable,  at  least  one  day  before  such  appointed 
time,  by  reading  the  same  to  each  such  juror,  or  by  leaving  a  copy 
at  his  usual  place  of  abode  in  the  presence  of  a  member  of  his 
family. 

Sec.  43.  The  jurors  summoned  shall  appear  at  the  time  and 
place  named ;  and  if  any  be  excused  by  the  judge,  or  fail  to 
attend,  he  shall  direct  other  disinterested  persons  to  be  forthwith 
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summoned  in  their  stead,  until  twelve  be  obtained.  The  judge  shall 
then  administer  to  them  an  oath  that  they  shall  well  and  truly 
inquire  into  and  determine  the  necessity  for  taking  the  lands  men- 
tioned in  the  resolution,  and,  if  found  necessary,  the  damage  occa- 
sioned thereby,  and  faithfully  discharge  their  duties  as  jurors 
according  to  law. 

Sec.  44.  Under  the  direction  of  such  judge  the  jury  shall  view 
the  lands  to  be  taken,  and  shall  then  sit  before  him  to  hear  such 
competent  evidence  as  shall  be  produced  by  any  of  the  parties;  and 
for  such  purpose  such  judge  shall  possess  the  same  powers  as  a 
court  in  session  with  a  jury,  and  if  there  be  necessity,  may  adjourn 
the  same  from  day  to  day.  The  jury  shall  render  a  separate,  unani- 
mous verdict,  in  writing,  signed  by  them,  in  which  they  shall  find 
whether  it  be  necessary  to  take  such  land,  or  any  part  thereof,  for 
such  purposes,  describing  such  as  they  deem  necessary  to  be  taken; 
and  if  any  be  found  necessary  to  be  taken,  then  a  verdict  or  appraise- 
ment of  damages,  specifying  therein  the  damages  of  each  owner, 
and  the  value  of  the  land  taken  from  each,  and  the  damage  other- 
wise sustained  by  each  by  reason  of  the  taking  thereof,  in  estimat- 
ing which  they  shall  deduct  therefrom  any  special  benefit,  if  any,  to 
be  enjoyed  by  each  from  such  improvement ;  and  a  majority  of  such 
jury  may  render  such  verdict  or  appraisement  of  damage,  and  shall 
sign  the  same.  Any  technical  error  in  such  verdict  may  be  imme- 
diately corrected  with  the  assent  of  the  jury,  and  they  shall  there- 
upon be  discharged,  and  their  verdict  filed  by  the  judge.  In  case 
the  jury  shall  fail  to  find  a  verdict  another  jury  shall  be  selected, 
summoned,  sworn,  and  proceed  in  the  same  manner. 

Sec  45.  Within  ten  days  after  such  verdict  any  land  owner 
whose  land  has  been, found  necessary  to  be  taken  may  appeal  from 
the  award  of  damages  to  him  in  such  verdict  to  the  district  court, 
and  the  city  may  likewise  appeal  from  the  award  of  damages  to  any 
owner,  by  filing  with  such  judge  a  notice  of  appeal,  specifying 
whether  the  appeal  is  from  the  whole  award  to  him,  or  a  part,  and 
if  a  part,  what  part,  and  therewith  an  undertaking  with  two  suffi- 
cient sureties,  to  be  approved  by  the  judge,  to  pay  all  costs  that 
may  be  awarded  against  such  appellant  on  the  appeal,  and  paying 
the  judge  for  his  return  thereof  Any  party  not  so  appealing  shall 
be  forever  concluded  by  such  verdict  or  appraisement.  Upon  an 
appeal  being  taken,  the  judge  shall  transmit  to  the  clerk  of  the 
district  court,  within  ten  days,  the  notice  of  appeal  and  undertaking, 
and  thereto  annexed  a  copy  of  all  the  papers  and  proceedings  before 
him  with  his  certificate  thereof  He  shall,  after  the  time  for  appeal- 
ing has  expired,  file  with  the  city  clerk,  annexed  together,  all  the 
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original  papers,  including  the  verdict,  with  a  certificate  by  him 
thereof,  and  that  no  appeal  has  been  taken  from  such  verdict,  except 
as  the  facts  are,  which  he  shall  briefly  specify,  and  the  clerk  shall 
record  all  such  proceedings. 

Sec.  46.  Upon  filing  such  transcript  in  the  district  court,  the 
appeal  shall  be  considered  an  action  pending  in  such  court,  and  be 
so  entered,  and  be  subject  to  change  of  venue  and  appeal  to  the 
supreme  court.  The  appeal  shall  be  tried  by  a  jury, unless  waived; 
and  costs  shall  be  awarded  against  the  appellant  if  a  more  favorable 
verdict  be  not  obtained,  otherwise  against  the  respondent.  Upon 
entry  of  judgment,  the  clerk  of  the  district  court  shall  transmit  a 
certified  copy  thereof  to  the  city  clerk. 

Sec.  47.  If  the  verdict  of  the  jury  first  called  find  it  necessary  to 
take  such  land,  or  any  part  thereof,  the  city  council  may,  upon 
return  thereof  to  the  clerk,  enact  an  ordinance  according  thereto  for 
laying  out,  changing,  widening  or  extending,  and  opening  any 
such  street,  lane,  alley,  public  ground,  square,  or  other  public  place, 
or  constructing  and  opening,  altering,  enlarging  or  extending  any 
such  drains,  canals  or  sewers,  or  altering,  widening  or  straightening 
any  such  water  course,  or  for  any  city  use  and  improvement,  but 
shall  not  enter  upon  any  such  land  therefor,  until  the  owner  be  paid 
in  full  the  damages  awarded  him  by  such  verdict,  or  appraisement, 
or  such  damages  be  set  aside  for  him  in  the  hands  of  the  treasurer, 
and  an  order  therefor  lawfully  executed  to  him  be  deposited  with 
the  clerk,  to  permanently  remain  subject  to  his  order.  At  any  time 
before  causing  any  such  land  to  be  actually  taken,  or  put  to  public 
use,  and  before  the  rendition  of  a  judgment  in  the  district  court  for 
damages,  the  city  council  may  discontinue  all  proceedings  thereto- 
fore taken,  and  the  city  shall,  in  such  event,  be  liable  for  the  costs 
only.  All  the  costs  of  every  such  proceeding  shall  be  paid  by  the 
city,  except  when  it  recovers  costs  in  the  district  court. 

Sec.  48.  For  the  purpose  of  payment  of  the  expenses,  including 
all  damages  and  costs  incurred  by  the  taking  of  private  property, 
and  of  making  any  improvement  mentioned  in  the  preceding  section, 
the  city  council  may,  by  resolution,  levy  and  assess  the  whole  or 
any  part,  not  less  than  half  of  such  expenses,  as  a  tax  upon  such 
property  as  they  shall  determine  is  specifically  benefited  thereby, 
making  therein  a  list  thereof,  in  which  shall  be  described  every  lot 
or  parcel  of  land  so  assessed,  with  the  name  of  the  owner  thereof,  if 
known,  and  the  amount  levied  thereon  set  opposite.  Such  resolu- 
tion, signed  by  the  mayor  and  clerk,  shall  be  published  once  in  each 
week  for  two  weeks,  in  a  newspaper  published  regularly  in  such 
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city,  and  a  notice  therewith  that,  at  a  certain  time  therein  stated, 
the  council  will  meet  at  their  regular  place  of  meeting  and  hear  all 
objections  which  may  be  made  to  such  assessment,  or  any  part 
thereof.  At  the  time  so  fixed  the  council  shall  meet  and  hear  all 
such  objections,  and  for  that  purpose  may  adjourn  from  day  to  day, 
and  may,  by  resolution,  modify  such  assessment  in  whole  or  in  part. 
At  any  time  before  the  first  day  of  August  thereafter,  any  party 
liable  may  pay  any  such  tax  to  the  city  treasurer. 

Sec.  49.  Upon  the  petition  in  writing  of  all  owners  of  lots  or 
lands  on  any  street  or  alley  in  such  city,  and  not  otherwise,  the  city 
council  may  discontinue  such  street  or  alley,  or  any  part  thereof. 
At  least  one  week  before  acting  on  such  petition  the  council  shall 
cause  a  written  or  printed  notice  to  be  posted  in  three  public 
places  in  such  city,  stating  when  the  petition  will  be  acted  on,  and 
what  street  or  alley,  or  part  thereof,  is  proposed  to  be  vacated. 

Sec.  6.  That  there  be  added  to  article  VI  of  the  act  to  which 
this  act  is  amendatory  the  following  section : 

Sec.  9.  The  mayor  may  grant  pardons  and  remit  fines  and  for- 
feitures for  ofTenses  against  city  ordinances,  when,  in  his  judgment, 
public  justice  and  the  welfare  of  the  city  would  thereby  be  subserved, 
but  he  shall  report  all  such  cases,  with  the  reasons  for  the  exercise 
of  his  clemency,  to  the  city  council  at  its  first  meeting  after  he  shall 
have  so  extended  clemency  in  any  case ;  and  he  shall  have  control 
over  the  city  marshal  and  all  policemen  and  night  watchmen  in  the 
city. 

Sec.  7.  That  sections  i,  6,  7,  10,  16,  20,  22,  of  article  VII,  of  the 
act  to  which  this  act  is  amendatory,  be  amended  so  as  to  read  as 
follows : 

Sec.  I.  The  city  council  shall  have  the  power,  for  the  purpose 
of  keeping  the  streets,  lanes,  avenues,  and  alleys  in  repair,  to  require 
every  able-bodied  male  inhabitant  in  said  city,  over  the  age  of 
twenty-one  and  under  forty-five  years,  to  labor  on  said  streets, 
lanes,  avenues,  and  alleys,  not  exceeding  one  day  in  each  and  every 
year,  and  every  person  failing  to  perform  such  labor,  when  duly 
notified,  shall  forfeit  and  pay  three  dollars  for  said  day  so  neglected 
or  refused,  to  be  used  in  improving  the  public  streets. 

Sec.  6.  After  the  passage  of  said  ordinance,  by  such  vote,  the 
same  shall  be  published  in  a  city  newspaper,  for  at  least  one  week, 
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if  daily,  and  two  weeks,  if  weekly,  together  with  a  notice  that  the 
same  will  be  submitted  to  a  vote  of  the  tax  paying  real  estate  hold- 
ers of  said  city,  on  a  day  and  at  a  place  to  be  named,  which  election 
shall  be  conducted  as  is  provided  for,  and  the  ballots  shall  be  "For 

section  of  an  ordinance  entitled  (giving  title)"  or  "Against 

section of  an  ordinance  entitled  (giving  title) ;"  and  if  two-thirds 

of  said  voters  shall  approve  the  same  the  said  ordinance  shall  be  in 
force,  but  if  not  approved  the  same  shall  be  void. 

Sec  7.  The  city  council  shall  provide  the  detailed  method  of 
conducting  such  elections,  not  inconsistent  with  this  act. 

Sec.  10.  The  city  council  shall  cause  to  be  published,  annually, 
in  a  newspaper  of  said  city,  a  general  statement  of  the  finances  of 
said  city,  showing  in  condensed  form  what  moneys  have  been 
received,  and  from  what  source,  and  the  amount  and  purpose  for 
which  moneys  have  been  paid  out  or  expended.  The  books  of  the 
city  assessor  and  treasurer  shall  be  open,  at  all  proper  hours,  to  the 
inspection  of  any  tax  payer  of  said  city,  or  other  person. 

Sec.  16.  The  city  marshal,  and  such  policemen  and  night  watch- 
men as  may  be  appointed  within  said  city,  shall  be  authorized  to 
execute  all  processes  issued  by  the  police  magistrate,  and  to  perform 
all  duties  pertaining  to  their  office. 

Sec  20.  The  police  magistrate  shall  have  jurisdiction  in  all  cases 
of  violation  of  city  ordinances. 

* 

Sec  22.  There  shall  be  a  police  magistrate,  city  attorney,  a  city 
clerk,  city  assessor,  a  city  treasurer,  a  city  collector,  a  city  marshal, 
and  such  other  officers  as  may  be  necessary  and  required.  The 
police  magistrate  shall  have  the  exclusive  jurisdiction  of  all  offenses 
against  the  ordinances  of  the  city.  The  city  attorney,  city  assessor, 
city  clerk,  city  treasurer,  city  collector,  and  city  marshal  shall 
severally  discharge  the  duties  usually  *  pertaining  to  said  offices, 
respectively,  and  the  manner  thereof  may  be  prescribed  by  ordi- 
nance. Such  other  officers  as  may  be  appointed  shall  perform  such 
duties  as  may  be  prescribed  by  ordinance.  One  and  the  same  per- 
son may  hold  several  offices. 

Sec  8.  All  acts  or  parts  of  acts,  in  conflict  with  this  act,  are 
hereby  repealed. 

Sec  9.    This  act  to  take  effect  from  and  after  its  passage. 
Approved  March  10,  1885. 
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AN  ACT  to  Amend  an  act  enUtted  "An  act  to  incorporate  the  city  of  Helena,"  approved 

February  22, 18S1. 

Be  it  enacted  by  the  Legislative  Assembly  of  the   Tenitary  of 
Montana  : 

Sec.  I.  That  section  33  of  article  5,  of  an  act  entitled  "An  act  to 
incorporate  the  city  of  Helena,"  approved  February  22,  1 881,  be 
amended  so  as  to  read  as  follows : 


Sec  33.  The  city  council  shall  have  power  to  make  all  ordinances 
which  shall  be  necessary  and  proper  for  carrying  into  execution  pow- 
ers specified  in  this  act:  Provided,  that  no  ordinance  shall  take  effect 
until  it  has  first  been  presented  to  the  mayor  for  his  approval;  if  he 
approves,  he  shall  sign  it;  but  if  not,  he  shall  return  it  to  the  coun- 
cil, or  to  the  city  clerk,  if  the  council  be  not  in  session,  with  his 
objections  thereto,  in  writing.  The  council  shall  at  its  next  meet- 
ing after  the  return  of  any  such  ordinance  cause  the  objections  of 
the  mayor  thereto  to  be  spread  at  length  upon  its  journal,  and 
shall  proceed  to  reconsider  it.  If  after  such  reconsideration  two- 
thirds  of  the  council  shall  vote  to  pass  such  ordinance,  the  same 
shall  take  effect  and  be  in  force,  the  mayor's  objections  thereto  not- 
withstanding ;  but  in  all  such  cases  the  votes  shall  be  by  yeas  and 
nays,  and  the  names  of  the  persons  voting  for  or  against  the  ordi- 
nance shall  be  entered  on  the  journal.  If  any  ordinance  is  not 
returned  by  the  mayor  or  filed  with  the  city  clerk  within  two  days, 
Sundays  excluded,  after  he  shall  have  received  it,  the  said  ordinance 
shall  take  effect  and  be  in  force  in  like  manner  as  if  he  had  signed 
it.  No  appropriation  for  city  expenses  or  improvements  exceeding 
in  amount  the  sum  of  five  hundred  dollars  shall  be  made  except  by 
ordinance  duly  passed,  as  above  provided,  except  that  an  ordinance 
which  only  makes  appropriations,  and  extends  to  no  other  subject, 
need  not  be  posted,  as  required  by  section  35  of  this  article,  before 
the  same  shall  take  effect.  If  an  ordinance  so  passed  contain  sev- 
eral appropriations  the  mayor  may  approve  as  to  some  of  the  items 
thereof,  and  disapprove  as  to  others. 

Sec.  2.  That  there  be  added  to  said  article  5  of  this  act,  to  which 
this  is  amendatory,  the  following  section,  to  be  numbered  section 
37,  viz.: 

Sec  37.  The  city  council  shall  have  power  at  its  first  meeting 
after  the  passage  of  this  act,  and  annually  thereafter  at  its  first  meet- 
ing after  the  first  day  of  April  of  each  year,  to  elect  one  of  its  mem- 
bers chairman,  who,  in  the  absence  of  the  mayor,  shall  preside  at 
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its  meetings,  and  in  case  of  the  absence  of  the  mayor  from  the  city 
shall  discharge  all  of  the  duties  of  mayor  during  his  absence. 

Sec.  3.  That  there  be  added  to  article  6  of  the  act  to  which  this 
is  amendatory  the  following  section,  to  be  numbered  section  9, 
to-wit: 

Sec  9,  The  mayor  may  grant  pardons,  and  remit  fines  and  for- 
feitures for  offenses  against  city  ordinances,  when,  in  his  judgment, 
public  justice  would  be  thereby  subserved,  but  he  shall  report  all 
such  cases,  with  the  reasons  for  the  exercise  of  his  clemency,  to 
the  city  council  at  its  first  meeting  after  he  shall  so  have  extended 
clemency  in  any  case. 

Sec.  4.  All  acts  and  parts  of  acts  in  conflict  with  this  act  be  and 
the  same  are  hereby  repealed. 

Sec  5.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  January  30,  1885. 


AN  ACT  to  amend  an  act  entitled  *'An  act  to  incorporate  the  city  of  Helena,"  approTed 

February  22,  1881. 

Be  it  enacted  by  the  Legislative  Assembly  of  tlte  Territory  of 
Montana  : 

Sec  I.  That  sections  i,  7,  9,  20,  and  21,  of  article  V,  of  "An  act 
to  incorporate  the  city  of  Helena,"  approved  February  22,  1 881,  be 
amended  so  as  to  read  as  follows : 

Sec  I.  The  city  council  shall  have  power  and  authority  to  levy 
and  collect  ad  valorem  taxes,  for  city  purposes,  upon  all  taxable 
property,  real,  personal,  and  mixed,  except  as  herein  excepted, 
within  the  city  limits,  not  exceeding  three  mills  per  annum  upon 
the  assessed  value  thereof  for  general  purposes,  and  not  exceeding 
three  mills  per  annum  upon  the  assessed  value  tliereot  lor  fire 
department  purposes,  in  addition  to  the  tax  authorized  to  be  levied 
for  street  purposes,  under  the  provisions  of  the  act  of  the  legislative 
assembly  of  Montana,  entitled  "An  act  to  provide  for  the  levy  of 
street  taxes  in  incorporated  towns  and  cities,"  approved  March  7, 
1883,  and  may  enforce  the  payment  of  such  taxes  in  any  manner 
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that  may  be  prescribed  by  ordinance,  not  repugnant  to  the  constitu- 
tion of  the  United  States  or  the  organic  act  of  this  territory.  All 
taxes  collected  for  general  purposes  shall  be  paid  into  the  general 
fund,  and  taxes  collected  for  fire  department  purposes  shall  be  paid 
into  the  fire  department  fund,  and  taxes  collected  for  street  purposes 
shall  be  paid  into  the  street  fund.  Every  warrant  drawn  upon  the 
city  treasurer  shall  designate  the  fund  out  of  which  the  same  is  to 
be  paid,  and  shall  be  paid  only  out  of  moneys  belonging  to  the 
fund  so  designated.  No  moneys  shall  be  transferred  from  one  fund 
to  another,  except  under  the  authority  of  an  ordinance  of  said  city 
council. 

Sec  7.  To  make  regulations  to  secure  the  general  health  of  the 
inhabitants;  to  regulate  the  burial  of  the  dead,  the  return  of  bills  of 
mortality  and  birth  statistics;  to  declare  what  are  nuisances,  and  to 
prevent  or  abate  the  same ;  to  require  the  owner  or  person  conduct- 
ing, occupying  or  having  charge  of  any  grocery,  cellar,  tallow 
chandler's  shop,  soap  factory,  dairy,  tannery,  stable,  barn,  privy, 
sewer,  or  other  unwholesome,  nauseous  house,  building,  or  place,  to 
remove  or  abate  the  same,  or  to  cleanse  it,  as  may  be  necessary  for 
the  public  health;  to  direct  the  location  and  management  of  slaugh- 
ter houses,  and  to  prevent  the  erection,  use  or  occupation  of  the 
same;  to  prevent  persons  from  bringing,  depositing  or  leaving 
within  the  city  limits,  any  putrid  carcass,  or  other  unwholesome 
substance ;  to  require  the  owners  or  occupants  of  lands  or  buildings 
to  remove  dead  animals,  stagnant  water,  or  other  unwholesome  sub- 
stances from  their  premises,  and  to  provide  for  the  cleansing  and 
removal  of  obstructions  from  any  water  course  within  the  city  lim- 
its, and  to  prevent  the  obstruction  or  retarding  of  the  flow  of  water 
therein,  or  the  putting  of  anything  into  the  same  which  may  be 
prejudicial  to  the  health  of  any  of  the  inhabitants  of  the  city. 

Sec.  9,  To  lay  out,  open,  change,  widen,  or  extend  streets, 
lanes,  alleys,  sewers,  parks,  squares,  or  other  public  grounds,  and 
to  grade,  pave,  improve,  repair,  or  discontinue  the  same,  or  any  part 
thereof;  to  establish  and  open  drains,  canals,  or  sewers,  or  alter, 
widen,  or  straighten  water  courses;  to  make,  alter,  widen,  or  other- 
wise keep  in  repair,  vacate,  or  discontinue  sidewalks  and  cross- 
walks; to  prevent  tfie  incumbering  of  streets,  sidewalks,  cross- 
walks, and  alleys  with  carriages,  carts,  wagons,  sleighs,  sleds,  lum- 
ber, firewood,  or  other  obstacles  or  materials;  to  prevent  horse  rac- 
ing or  immoderate  riding  or  driving  in  the  streets  or  public  places 
of  the  city;  to  prevent  the  riding  or  driving  of  animals,  or  the  draw- 
ing of  vehicles  of  any  kind  on  the  sidewalks,  or  the  doing  of  any 
dsmiage  to  such  sidewalks ;  to  require  the  owners  or  occupants  of 
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lots  or  buildings  to  remove  snow,  dirt,  rubbish  or  other  obstruction 
or  material  from  the  sidewalks  adjacent  thereto;  and,  in  de&ult 
thereof,  to  authorize  the  removal  thereof  at  the  expense  of  such 
owners  or  occupants. 

Sec  20.  To  regulate,  limit,  or  prevent  the  storage  of  gunpowder, 
tar,  pitch,  rosin,  coal  oil,  and  other  dangerous  or  combustible 
materials. 

Sec.  21.  To  regulate  parapets,  walls,  and  partition  fences;  to 
restrain  the  running  at  large  of  cattle,  horses,  mules,  sheep,  swine, 
poultry,  and  other  animals,  and  to  authorize  the  distraining,  im- 
pounding, and  sale  thereof;  to  establish  pounds,  and  reg^ulate  and 
protect  the  same ;  to  require  the  owners  or  drivers  of  horses,  oxen, 
or  animals,  attached  to  vehicles,  under  saddle,  or  otherwise,  to  &s* 
ten  the  same  while  in  the  streets,  alleys,  parks,  or  other  public 
places  of  the  city ;  to  prohibit  the  hitching  of  horses,  teams,  or 
other  animals  to  any  fence  or  tree, and  to  prevent  injury  to  the  sam^ 
to  regulate  and  control  the  running  of  engines  and  cars  through 
the  city,  and  the  rate  of  speed  of  the  same ;  to  prevent  the  running 
at  large  of  dogs,  and  to  authorize  the  impounding  or  sale  or  destruc- 
tion of  the  same  in  a  summary  manner  when  found  running  at  large 
contrary  to  ordinance ;  to  prohibit  cruelty  to  animals,  and  to  pro- 
vide for  the  punishment  of  persons  who  shall  be  guilty  of  cruelty  to 
animals. 

Sec.  2.  The  city  council  of  said  city  of  Helena  shall  have  power 
to  condemn  and  appropriate  private  property  for  opening,  establish- 
ing, widening,  or  altering  any  public  street,  avenue,  alley,  lane,  park, 
sewer,  water-way,  or  for  any  other  public  use,  and  the  resolution  or 
ordinance  of  the  city  council  ordering,  directing,  authorizing,  or 
providing  for  the  taking  of  private  property  for  any  such  use  shall 
be  conclusive  as  to  the  necessity  for  such  taking. 

Sec  3.  The  following  shall  be  a  classification  of  the  estates  and 
rights  in  lands  subject  to  be  taken  for  public  uses  by  or  on  behalf 
of  said  city  : 

First.  A  fee  simple,  when  taken  for  public  buildings  or  grounds, 
or  for  permanent  improvements  or  water-ways. 

Second.    An  easement,  when  taken  for  any  other  use. 

Sec  4.  All  classes  of  private  property  may  be  taken  for  the  pub- 
lic uses  in  this  act  mentioned. 
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Sec.  $.  In  all  cases  where  the  city  council  by  resolution  or  ordi- 
nance has  authorized,  or  shall  authorize,  the  taking  of  private  prop- 
erty for  public  use,  just  compensation  shall  be  paid  to  the  owner  or 
owners  for  the  property  so  taken;  and  no  final  order  authorizing  the 
said  city  to  enter  upon  said  lands  shall  be  made  without  providing 
that  before  the  condemnation  shall  take  effect  the  compensation 
adjudged  to  be  paid  to  the  owner  or  owners  shall  be  paid  to  such 
o^ner  or  owners,  or  deposited  in  court,  subject  to  his  or  their  order; 
but  at  any  time  aJter  service  of  notice  of  Jhe  application  hereinbefore 
mentioned,  the  court  or  judge  may  authorize  said  city,  if  already  in 
possession,  to  continue  therein,  and  if  not  in  possession,  then  to 
take  possession  of  and  use  the  property  during  the  pendency,  and 
until  the  final  conclusion  of  such  proceedings,  and  may  stay  all  pro- 
ceedings against  said  city  on  account  thereof. 

Sec.  6.  If  the  owner  or  claimant  of  such  lands  or  other  property, 
and  the  mayor  or  other  oflScer  authorized  by  the  city  council,  can- 
not agree  as  to  the  damages  or  compensation  to  be  paid  for  such 
property,  the  amount  shall  be  determined  by  the  appraisal  of  three 
disinterested  commissioners,  who  may  be  appointed  upon  applica- 
tion of  the  mayor  or  other  authorized  officer  to  the  district  court  in 
and  for  the  county  of  Lewis  and  Clarke,  or  to  the  judge  thereof,  or, 
in  the  absence  of  such  judge,  then  to  the  judge  of  the  probate  court 
in  and  for  said  county.  Said  commissioners  shall  hear  such  legal 
testimony  as  may  be  offered  by  any  party  to  the  proceedings,  and 
for  that  purpose  shall  be  authorized  to  administer  all  necessary 
oaths,  and  thereupon  must  ascertain  and  assess — 

First  The  value  of  the  property  sought  to  be  condemned,  and 
all  improvements  thereon  pertaining  to  the  realty,  and  of  each  and 
every  separate  interest  or  estate  therein.  If  it  consists  of  different 
parcels  the  value  of  each  parcel,  and  each  estate  or  interest  therein, 
shall  be  separately  assessed. 

Second.  If  the  property  sought  to  be  condemned  constitutes 
only  a  part  of  a  larger  parcel  the  damages  which  will  accrue  to  the 
portion  [not]  sought  to  be  condemned  by  reason  of  its  severance  from 
the  portion  sought  to  be  condemned,  and  the  construction  of  the 
improvement,  or  exercise  of  the  use  in  the  manner  proposed  by  the 
city  council. 

Third.  Separately,  how  much  the  property  not  sought  to  be 
condenmed,  and  each  estate  or  interest  therein,  will  be  benefited,  if 
at  all,  by  the  construction  of  the  improvement  or  exercise  of  the  use 
proposed  by  the  city  council ;  and  if  the  benefit  shall  be  equal  to 
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the  damages  assessed  under  subdivision  2  of  this  section,  the  owner 
of  the  parcel  shall  be  allowed  no  compensation  except  the  value  of 
the  portion  taken;  but  if  the  benefit  shall  be  less  than  the  damages 
so  assessed,  the  former  shall  be  deducted  from  the  latter,  and  the 
remainder  shall  be  the  only  damages  allowed  in  addition  to  the 
value. 

Fourth.  As  far  as  practicable,  the  compensation  or  damages  shall 
be  assessed  for  each  source  of  damage  separately. 

Sec.  7.  For  the  purpose  of  assessing  compensation  or  damages, 
the  right  thereto  shall  be  deemed  to  have  accrued  at  the  date  of  the 
application,  and  its  actual  value  at  that  date  shall  be  the  measure  of 
compensation  for  all  property  actually  taken  or  to  be  taken,  and 
the  basis  of  damages  to  property  not  actually  taken,  but  injuriously 
affected.  If  an  order  be  made  letting  said  city  into  possession,  the 
compensation  and  damages  awarded  shall  draw  legal  interest  from 
tlie  date  of  such  order.  No  improvement  put  upon  the  property 
subsequent  to  the  date  of  the  service  of  notice  of  the  application  for 
appointment  of  commissioners  shall  be  included  in  the  assessment 
of  compensation  or  damages. 

Sec.  8.  Upon  the  return  into  the  said  district  court  of  such 
appraisement,  and  upon  the  payment  to  the  clerk  thereof  the  amount 
so  awarded  by  the  commissioners  for  the  use  and  benefit  of  the 
owner  of  the  property  taken,  said  city  shall  acquire  full  title  to  the 
same,  for  the  purposes  aforesaid,  and  the  court  or  judge  shall  make 
such  order  as  may  be  proper  in  the  premises,  a  certified  copy  of 
which  order  shall  be  recorded  in  the  office  of  the  county  recorder 
of  said  Lewis  and  Clarke  county,  and  shall  have  the  same  forc6  and 
effect  as  a  conveyance. 

Sec.  9.  The  city  council  shall  in  the  ordinance  or  resolution 
condemning  property  provide  the  method  of  paying  the  compensa- 
tion or  damages,  and  also  shall  provide  what  part,  if  any,  thereof 
shall  be  paid  by  the  city. 

Sec.  10.  The  city  of  Helena  shall  not  be  required  to  give  any 
bond,  undertaking,  or  other  security  for  costs,  or  on  attachment, 
injunction,  or  appeal,  in  any  suit  prosecuted  or  defended  in  its  name. 

Sec.  II.  All  warrants  now  outstanding  which  have  heretofore 
been  drawn  by  the  proper  authorities  of  the  city  of  Helena  shall, 
afler  having  been  presented  to  the  city  treasurer  of  said  city,  and 
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by  him  indorsed  "Not  paid  for  want  of  funds,"  from  and  after  the 
date  of  such  presentation  *and  indorsement,  draw  interest  at  the 
rate  of  seven  per  cent  per  annum,  until  paid,  or  until  there  shall  be 
funds  in  the  city  treasury  for  the  payment  thereof. 

Sec.  12.  All  warrants  which  may  hereafter  be  drawn  by  the 
proper  authorities  of  said  city  for  payment  of  salaries  of  officers,  for 
fuel,  lights,  care  of  prisoners,  printing,  stationery,  necessary  repairs 
of  city  property,  and  other  contingent  expenses  of  said  municipal 
corporation,  shall,  after  having  been  presented  to  the  city  treasurer 
of  said  city,  and  by  him  indorsed  "Not  paid  for  want  of  funds," 
draw  interest  as  provided  in  the  following  [foregoing]  section. 

Sec  13.  After  the  passage  of  this  act  said  city  council  shall  not 
cause  to  be  drawn  upon  the  treasurer  of  said  city  any  warrant, 
except  in  payment  of  contingent  expensesj  and  in  the  fulfillment  of 
existing  contracts,  unless  at  the  time  such  warrant  is  drawn  there 
shall  be  funds  in  the  city  treasury,  not  otherwise  appropriated,  suf- 
ficient to  pay  such  warrant. 

Sec.  14.  That  section  4  of  article  VII  of  an  act  entitled  An  act 
to  incorporate  the  city  of  Helena,  approved  February  22,  1 881,  be 
amended  so  as  to  read  as  follows : 

Sec.  4.  The  city  council  shall  have  power,  by  ordinance,  to  levy 
and  collect  a  special  tax  on  the  holders  of  lots  on  any  street,  lane, 
avenue,  or  alley,  according  to  their  respective  fronts,  or  according 
to  the  benefits  to  said  property,  for  the  purpose  of  grading,  paving, 
widening,  extending,  or  improving  said  street,  lane,  avenue,  or  alley, 
or  constructing  a  sewer  or  sewers,  or  laying  or  paving  sidewalks, 
or  lighting  such  street,  lane,  avenue,  or  alley,  provided  such  tax^ 
shall  not  exceed  the  actual  cost  of  said  sidewalk,  lighting,  grading, 
paving,  sewer,  or  other  improvement,  respectively,  which  tax  shall 
be  collected  in  the  same  manner  as  other  city  taxes,  but  no  tax  for 
any  of  the  purposes  in  this  section  mentioned  shall  be  levied,  except 
upon  the  petition  of  persons  owning  a  majority  of  the  front  feet  of 
the  real  estate  to  be  taxed  for  such  purposes. 

Sec  15.  All  acts  and  parts  of  acts,  in  conflict  with  this  act,  are 
hereby  repealed. 

Sec  16.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  March  12,  1885. 


194  SPECIAL  LAWS  OF   MONTANA* 

AN  ACfT  to  incorporate  the  city  of  MiraoalA. 

Be  it  enacted  by  the  Legislative   Assembly  of  the    Territory  of 
Montana  : 

Sec.  I.    That  the  inhabitants  of  the  present  town  of  Missoula,  in 
the  county  of  Missoula,  and  territory  of  Montana,  be,  and  they  are 
hereby,  constituted  a  body  politic  and  corporate,  by  the  name  and 
style  of  the  "City  of  Missoula,"  and  by  that  name  shall  have  perpet- 
ual succession,  and  shall  have  all  the  powers  usual  and  incident  to 
corporations  of  this  character;  to  sue  and  be  sued,  plead  and  be 
impleaded,  contract  and  be  contracted  with,  to  have  and  use  a  com- 
mon seal,  to  alter,  amend,  or  abolish  the  same  at  pleasure,  and  until 
it  shall  be  determined  to  alter,  amend,  or  abolish  the  present 
seal,  now  in  use  by  the  town  officers  of  the  town  of  Missoula,  the 
same  shall  be  used  by  this  corporation,  and  full  credit  shall  be  given 
to  all  papers  or  documents  to  which  the  same  may  be   legally 
attached. 

Sec.  2.  The  following  described  territory  shall  compose  the  said 
city,  to- wit :  commencing  at  the  north-west  corner  of  the  north-east 
quarter  of  section  2i,  township  13  north,  range  19  west,  running 
thence  north  80  rods ;  thence  east  320  rods ;  thence  south  80  rods ; 
thence  east  160  rods;  thence  south  320  rods,  more  or  less,  to  the 
middle  of  the  channel  of  Hell  Gate  river;  thence  down  the  middle 
of  the  channel  of  said  Hell  Gate  river  to  the  head  of  the  so-called 
Big  Island ;  thence  down  the  middle  of  the  south  channel  of  said 
river,  to  a  point  due  south  of  the  place  of  beginning;  thence  north 
to  the  [place  of]  beginning. 

Sec.  3.  That  whenever  an  additional  tract  or  parcel  of  land 
adjoining  the  said  city  of  Missoula  shall  be  laid  off  into  lots  and 
blocks,  with  streets  and  alleys,  in  such  size  and  in  such  manner  as 
may  be  required  by  the  city  council,  and  the  plat  of  the  same  shall 
be  recorded  in  the  recorder's  office  of  Missoula  county,  and  a  plat 
of  the  same  shall  be  filed  with  the  records  of  the  city  council,  and  the 
same  shall  be  accepted  and  approved  by  the  city  council,  said  tract 
or  parcel  of  land  shall  become  annexed  to  and  form  a  part  of  said 
city. 

Distribution  of  Powers  of  Government. 

Sec  4.  The  corporate  powers  of  the  city  of  Missoula  shall  be 
divided  into  three  distinct  and  separate  parts,  viz.:  Legislative,  exec- 
utive, and  judicial.     No  person  or  officer  of  one  of  the  departments 
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shall  exercise  any  power  properly  belonging  to  either  of  the  others, 
except  in  the  instances  hereafter  expressly  directed  or  permitted. 

Legislative  Department. 

• 

Sec.  5.  The  legislative  powers  of  said  corporation  shall  be  vested 
in  and  exercised  by  a  city  council,  to  consist  of  a  mayor  and  board 
of  aldermen.  The  board  of  aldermen  shall  consist  of  two  members 
from  each  ward,  to  be  selected  and  chosen  by  the  qualified  voters 
for  two  years,  and  until  their  successors  shall  be  elected  and  duly 
qualified.  One  alderman  shall  be  elected  in  each  ward  every  year, 
and  the  aldermen  now  in  office  shall  hold  their  offices  until  their 
terms  shall  expire,  as  provided  by  the  charter  of  the  town  of  Mis- 
soula, under  which  they  now  hold  said  offices.  The  wards  of  said 
city  shall  remain  as  now  fixed  and  located  by  the  town  council  of 
the  town  of  Missoula  until  such  time  as  the  said  city  council  shall 
determine  to  increase  the  number  of  wards  in  said  city.  Said  elec- 
tions shall  be  held  on  the  second  Monday  of  April,  1885,  and  annu- 
ally thereafter. 

Sec.  6.  No  person  shall  be  eligible  to  the  office  of  alderman 
unless  at  the  time  he  shall  have  been  elected  to  such  office  he  was 
a  tax  payer,  and  was  a  resident  and  qualified  voter,  under  the  pro- 
visions of  this  charter,  within  the  ward  for  which  he  shall  be  chosen. 
Any  alderman  who  shall  remove  from  the  ward  in  which  he  resided 
at  the  time  of  his  election  shall  forfeit  his  office,  and  it  shall  be  the 
duty  of  the  city  council  to  so  declare,  and  declare  the  same  vacant. 
All  vacancies  occurring  in  the  board  of  aldermen  shall  be  filled  by 
a  selection  being  made  by  the  board  in  regular  session. 

Sec  7.  All  elections  for  aldermen  in  said  city  shall  be  held  on 
the  second  Monday  of  April  of  each  year.  The  manner  of  conduct- 
ing said  elections,  not  provided  for  in  this  act  under  the  subject  of 
"elections,"  may  be  prescribed  by  ordinance  of  said  city  council. 
The  city  council  shall  judge  of  the  qualifications  of  its  members, 
and  shall  hear  and  determine  all  contested  elections  under  this  act. 
A  majority  of  the  council  shall  constitute  a  quorum  to  do  business, 
but  a  smaller  number  may  adjourn  from  time  to  time,  and  compel 
the  attendance  of  absent  members,  under  such  penalties  as  may  be 
prescribed  by  ordinance.  The  council  shall  have  power  to  make 
rules  to  govern  its  proceedings,  and  may,  by  order  entered  upon  its 
journal,  punish  disorderly  members,  and  may  by  two-thirds  vote, 
and  for  good  cause,  expel  a  member.  No  alderman  shall  be  ap- 
uli^^  pointed  to  any  office  under  th«»  authority  of  said  city  during  his 
term  of  office. 


.V. 
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Sec.  8.  There  shall  be  a  stated  meeting  of  the  city  council  once 
in  each  month,  to  be  holden  at  such  time  as  the  council  may  fix  by 
order  entered  upon  the  journal,  or  by  ordinance,  and  shall  have 
such  other  special  or  called  meetings  from  time  to  time  as  the 
mayor  may  deem  expedient  and  proper. 

Sec  9.  The  city  council  shall  cause  to  be  kept  a  correct  journal  of 
its  proceedings,  and  immediately  before  the  adjournment  of  each  ses- 
sion cause  the  said  proceedings  to  be  read,  and  they  shall  correct 
any  errors  which  appear  to  have  been  committed  by  their  clerk. 

Sec  10.  The  city  council  shall  have  power  and  authority 
within  the  city  limits,  in  addition  to  the  other  powers  granted  by 
this  charter,  to  levy  and  collect  ad  valorem  taxes,  for  city  purposes, 
upon  all  the  taxable  property  within  said  city  which  may  be  dom- 
iciled therein,  except  such  as  may  be  exempt  from  taxation  by  the 
general  laws  of  the  territory,  at  a  rate  not  exceeding  three-tenths  of 
one  per  cent  per  annum  upon  the  assessed  value  thereof,  and  may 
enforce  the  payment  of  the  same  in  the  manner  prescribed  by  the 
general  laws  of  the  territory  for  the  collection  of  territorial  and 
county  taxes. 

Sec  1 1 .  All  assessments  of  rates  of  taxation  upon  the  property 
of  said  city  shall  be  ascertained  and  fixed  by  a  no  less  number  than 
a  majority  of  all  the  members  of  said  council  then  elected,  and  the 
order  or  resolution  levying  the  per  centum  of  taxes  upon  the  taxa- 
ble property  of  said  city  by  the  council  shall  be  passed  and  evi- 
denced by  a  vote  of  the  council  upon  a  call  of  the  yeas  and  nays,  to 
be  recorded  upon  the  journal  of  proceedings.  All  other  laws,  ordi- 
nances, or  resolutions  of  said  council,  not  hereinafter  excepted,  shall 
be  valid  if  voted  for  by  a  majority  of  the  quorum  present.  Upon 
all  questions  voted  upon  by  the  council  any  member  shall  have  the 
right  to  call  for  the  yeas  and  nays,  and  have  the  same  recorded  upon 
the  journal  of  proceedings. 

Sec.  12.  The  city  council  shall  have  no  power,  in  making  appro- 
priations or  incurring  indebtedness,  to  exceed  the  net  revenues  of 
said  city,  that  is  to  say,  the  levy  of  the  ad  valorem  tax  upon  the 
property  of  said  city,  and  the  licenses,  special  taxes,  and  fines,  col- 
lected in  any  one  year,  and  should  it  become  necessary,  in  the  judg- 
ment of  the  council,  to  incur  a  debt  greater  than  the  amount  of  the 
aggregate  receipts  of  said  city  in  any  one  year,  it  shall  be  the  duty 
of  the  city  council  to  submit  the  question  of  the  incurrence  of  said 
debt,  or  of  making  the  appropriation,  to  the  qualified  voters  of  said 
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city,  the  time,  place,  and  manner  of  submitting  said  question,  and  of 
taking  the  sense  of  the  people  thereon,  shall  be  prescribed  by  city 
ordinance:  Ptovided,  however,  that  no  greater  debt  than  two  thou- 
sand dollars  shall  be  incurred,  except  as  hereinafter  permitted  and 
authorized  by  this  charter. 

• 

Sec.  13.  The  council  shall  have  power  to  make  regulations  to 
prevent  the  introduction  or  spreading  of  contagious  or  infectious 
diseases  in  the  city ;  to  pass  quarantine  laws  for  that  purpose,  and 
to  enforce  the  same  within  five  miles  of  the  boundary  thereof;  to 
establish  hospitals  i/i  or  outside  the  city,  and  to  n;^ake  regulations 
for  their  government,  and  to  make  all  regulations  necessary  to 
secure  the  general  health  of  the  inhabitants  of  the  city. 

• 

Sec.  14.  To  prevent,  abate,  and  remove  physical  nuisances  at 
the  cost  and  expense  of  the  owners  [or]  occupants  thereof,  or  of 
parties  upon  whose  grounds  they  exist,  and  to  define  and  declare 
by  ordinance  what  shall  be  a  nuisance,  within  the  limits  of  said  city, 
and  to  punish  by  fine  any  person  for  keeping,  causing,  erecting,  or 
committing  a  nuisance,  either  physical  or  moral. 

Sec.  15.  To  provide  the  city  with  water;  to  erect  hydrants  and 
fire  plugs  within  the  limits  of  the  city  for  the  convenience  of  its 
inhabitants. 

Sec  16.  To  lay  out  and  open,  change,  widen,  or  extend  any 
street,  lane,  alley,  public  grounds  and  squares,  and  to  condemn 
lands  and  materials,  such  as  dirt,  stone,  or  gravel,  in  the  manner 
now  provided  by  the  general  laws  of  this  territory  on  the  subject 
of  "corporations,  municipal,"  for  the  condemnation  of  lands  for  such 
purposes. 

Sec.  17.  To  erect,  establish,  and  keep  in  repair  bridges,  culverts, 
and  sewers,  and  regulate  [the]  use  of  the  same. 

Sec  18.  To  provide  for  lighting  the  streets,  market  houses,  and 
other  public  buildings,  rooms,  and  offices ;  to  establish,  support,  and 
regulate  policemen,  night  watches,  and  patrols,  and  prescribe  their 
duties  and  fix  their  compensations,  and  to  provide  for  the  condem- 
nation and  destruction  of  stale  and  unwholesome  meats  and  vege- 
tables ;  and  they  may  rent  market-house  rooms  or  stalls,  under  such 
regulations  and  for  such  sums  as  they  may  deem  proper;  to  pro- 
vide for  the  erection  and  repair  of  needful  public  buildings  for  the 
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city,  and  to  provide  for  the  enclosing  and  improving  of  all  public 
grounds  belonging  to  the  city. 

Sec.  19.  To  license,  tax,  and  regulate  auctioneers,  grocery  mer- 
chants, merchants,retailers,hotels,  professional  men,  tippling  houses, 
gambling  houses,  gift  stores,  lotteries,  jewelers,  peddlers,  brokers, 
pawnbrokers,  money  changers,  bankers,  barbers,  blacksmiths,  wagon 
makers,  dealers  in  implements  of  husbandry  and  feed,  and  all  liouses 
and  places  where  spirituous,  vinous,  or  malt  liquors  are  sold  or  manu- 
factured; all  artists,  all  public  halls,  lectures,  concerts,  and  other  places 
of  amusement ;  to  license,  tax  and  regulate  all  hacks,  carriages,  coaches, 
omnibusses,  carts,  drays,  and  wagons,  provided  the  same  be  run  in 
said  city  for  carrying  freight  or  passengers  for  hire,  and  all  other 
vehicles  used  in  said  city  for  such  purposes;  to  tax,  license,  and 
regulate  theatrical  and  other  exhibitions,  shows,  and  amusements, 
circuses,  menageries,  and  museums,  except  school  exhibitions  and 
concerts ;  to  tax,  license,  and  regulate  all  livery  and  feed  stables,  all 
billiard  tables  and  pigeon-hole  tables,  bowling  saloons  and  ten  pin 
alleys,  exchange  offices,  telephone  offices,  telegraph  offices,  insur- 
ance offices,  or  the  agent  keeping  the  same,  agents  keeping  lottery' 
offices,  express  offices,  or  the  agents  thereof,  real  estate  agents,  or 
the  office  for  the  purchase  of  real  estate,  shooting  galleries,  skating 
rinks,  public  boarding  houses,  restaurants,  and  all  other  houses  con- 
ducted for  amusements ;  and  that  said  city  council  is  hereby  per- 
mitted and  authorized  to  fix  such  license  or  tax  upon  the  foregoing 
trades  and  callings  as  in  the  judgment  of  said  city  council  may  seem 
right  and  proper,  but  in  no  instance  shall  such  license  be  granted  for 
a  longer  period  than  one  year ;  but  nothing  in  this  act  shall  author- 
ize the  license  of  any  bawdy  house  or  house  of  ill-fame. 

Sec  20.  The  council  shall  have  power  to  provide  for  the  pre- 
vention and  extinguishment  of  fires,  and  regulate  and  establish  fire 
companies,  to  prescribe  their  duties,  and  fix  their  compensation; 
and  the  officers  and  men  composing  said  fire  companies  shall  be 
exempt  from  services  on  juries,  if  they  so  desire,  and  shall  be  exempt 
from  paying  road  or  street  tax  so  long  as  they  remain  active  mem- 
bers of  such  companies.  The  council  shall  have  power  to  establish 
fire  limits,  in  which  they  shall  prescribe  the  character  of  material  to  be 
used  in  the  erection  of  buildings ;  they  shall  have  power  to  appoint 
fire  wardens  and  property  guardians,  with  full  power  to  arrest  and 
keep  away  from  the  vicinity  of  any  fires  any  idle  or  suspicious  per- 
sons lurking  near  the  same,  and  to  compel  any  person  or  persons 
at  a  fire  to  assist  in  extinguishing  [the]  same,  or  prevent  spread- 
ing of  same,  and  to  have  power  to  compel  all  persons  present  at  the 
fire  to  assist  in  the  preservation  of  property  exposed  to  the  dangers 
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of  such  fire,  and  to  prevent  the  purloining  or  stealing  of  goods  or 
property  at  such  fire,  and  such  other  powers  and  duties  as  may  be 
prescribed  by  ordinance. 

Sec.  21.  To  regulate  the  manner  of  building  chimneys  and  flues, 
and  sweeping  and  cleaning  [the]  same;  to  regulate  the  storage  of 
gunpowder,  rosin,  tar,  pitch,  cotton,  and  all  combustible  materials 
and  oils,  and  to  designate  and  appoint  some  suitable  person  or  per- 
sons, at  reasonable  hours,  to  enter  and  examine  such  houses  as  they 
may  designate,  in  order  to  ascertain  whether  any  of  such  houses  are 
in  a  dangerous  condjtion  with  reference  to  fires,  and  to  cause  such 
as  are  in  a  dangerous  condition  to  be  immediately  put  in  safe  order 
and  condition. 

Sec.  22.  To  regulate  parapets,  walls,  and  partition  fences,  and  to 
restrain  cattle,  horses,  sheep,  dogs,  and  hogs  and  other  animals  from 
running  at  large  in  the  city,  and  prevent  reckless  driving  and  riding 
upon  the  streets  of  the  city;  to  establish  standard  weights  and 
measures,  and  to  regulate  the  weights  and  measures  in  all  cases  in 
the  city,  not  otherwise  provided  by  law ;  and  to  regulate  the  elec- 
tion of  city  officers,  and  to  provide  for  the  removal  from  office  of 
any  person  holding  an  office  created  by  ordinance. 


Sec.  23.  To  regulate  the  police  of  the  city,  and  restrain  any  riot, 
rout,  noise,  disturbance,  or  disorderly  behavior,  or  unlawful  assem- 
bly, or  indecent  exposure  of  one's  self  or  another,  and  to  regulate 
and  promote  the  morals,  the  peace  and  good  government  of  the 
city,  the  protection  and  preservation  of  the  property  of  the  city  and 
its  inhabitants,  and  the  trade,  commerce,  and  manufactures  thereof, 
by  the  passage  of  such  ordinances  as  the  council  may  deem  expe- 
dient, not  repugnant  to  the  constitution  of  the  United  States  and  tlie 
organic  act  of  this  territory,  and  to  enforce  the  observance  thereof 
by  inflicting  such  fines  and  penalties  upon  any  and  all  persons  for  a 
violation  thereof,  not  exceeding  one  hundred  dollars  for  any  one 
offense,  or  two  months  imprisonment  in  the  city  jail,  oi*  both  such 
fine  and  imprisonment,  in  the  discretion  of  the  court  so  trying  the 
case ;  and  to  make  all  ordinances  which  may  be  necessary  and 
proper  for  carrying  into  effect  the  powers  vested  by  this  act  in  the 
corporation,  the  city  government,  or  any  department  of  office 
thereof 

Sec.  24.  The  city  council  shall  have  the  power  to  purchase  lands 
for,  and  locate,  cemeteries,  and  for  other  city  purposes,  either  within 
the  city  limits,  or  elsewhere  in  Missoula  county,  and  exercise  full 
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and  complete  control  over  the  same,  and  enforce  the  proper  regula- 
tions and  management  thereof  by  adequate  fines  andpienalties;  and 
may  appoint  one  or  more  sextons,  and  regulate  their  duties  and  fix 
their  compensations. 

Sec.  t$.  The  city  council  shall  have  power  to  define  by  ordi- 
nance what  shall  constitute  vagrancy  within  the  city,  and  prescribe 
the  punishment  therefor. 

Sec.  26.  The  city  council  shall  have  power  to  pass  ordinances  to 
require  the  improvement  of  streets,  alleys,  avenues,  and  lanes  in  the 
city  of  Missoula,  either  by  grading  and  paving,  or  macadamizing,  or 
graveling,  or  otherwise  improving  the  same,  or  any  portion  thereof, 
not  less  than  the  distance  across  one  block  or  square;  said  improve- 
ment or  repairing  of  any  such  street,  avenue,  alley,  or  lane,  or  side- 
walk, shall  be  done  at  the  cost  and  expense  of  the  owner  or  owners 
of  the  ground  fronting  such  improvement,  and  the  cost  of  such  im- 
provement to  be  apportioned  according  to  the  number  of  feet  front 
each  may  own  in  front  of  said  improvement;  and  a  lien  is  hereby 
created  on  the  said  ground  for  the  cost  of  said  improvement  or 
repair,  all  of  which  improvement  or  repairing,  when  required  to  be 
made,  the  city  council  shall  order  done  by  the  passage  of  an  ordi- 
nance for  that  purpose,  which  ordinance  shall  fully  declare  and  pre- 
scribe the  kind  and  extent  of  improvement  to  be  made.  Upon  the 
passage  of  the  ordinance,  it  shall  be  the  duty  of  the  mayor  of  the 
city  to  enter  into  a  contract  with  any  person  or  persons  offering  or 
agreeing  to  do  the  work  required  to  be  done  by  such  ordinance 
upon  the  best  and  most  advantageous  terms  for  the  property  own- 
ers; and  the  better  to  enable  him  to  do  this,  he  shall  advertise  the 
letting  of  said  work  in  some  newspaper  published  in  said  city,  for  at 
least  two  weeks,  for  sealed  proposals  for  the  doing  of  said  work.and 
report  such  contract  in  writing  as  he  may  be  able  to  effect  to  the 
city  council  for  their  acceptance  or  rejection.  That  all  contracts 
thus  made  with  the  mayor  and  the  person  or  persons  proposing  to 
do  the  worJ<  shall  not  be  binding  until  ratified  by  the  city  council ; 
and  said  city  council  shall  require  of  such  contractor  or  contractors 
bond,  with  security,  to  be  approved  by  the  council,  conditioned  for 
the  faithful  performance  of  said  contract.  It  is  further  provided, 
that  said  work  shall  be  performed  under  the  supervision  of  the  mayor 
and  city  surveyor,  and  subject  to  the  acceptance  of  said  city  council. 
And  it  shall  be  the  duty  of  the  city  surveyor  to  make  out  and  report 
to  the  city  council  complete  and  accurate  estimates  and  apportion- 
ments of  the  costs  of  said  work  and  improvements,  against  the  own- 
ers of  property  liable  to  pay  the  same,  designating  each  one*s 
respective  liability.     That  when  said  council  shall  have  properly 
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passed  an  ordinance  requiring  said  improvements  to  be  made,  and 
when  a  contract  in  pursuance  to  such  ordinance  shall  be  executed 
and  ratified  as  aforesaid,  and  the  council  shall  have  received  the 
report  of  the  city  surveyor,  estimating  and  apportioning  the  cost  of 
the  work,  and  the  council  by  order  or  resolution  shall  have  received 
said  work  as  done  according  to  contract,  then  the  liability  of  the 
owners  of  the  property  chargeable  with  the  cost  of  said  work  shall 
be  fixed.  The  liens  given  for  the  purposes  named  in  this  section 
may  be  enforced  by  filing  a  complaint  in  the  district  court  in  and 
for  Missoula  county,  in  favor  of  the  contractor  or  his  assignee, 
against  any  and  all  the  persons  liable  for  the  costs  of  said  work,  and 
it  shall  only  be  necessary  for  the  plaintiff  in  the  action,  in  bringing 
his  suit,  to  file  a  copy  of  the  ordinance  requiring  the  work  to  be 
done,  a  copy  contract  for  doifig  the  same,  a  copy  of  the  city  survey- 
or's report  showing  the  respective  liability  of  each  person  sued,  a 
copy  of  the  order  or  resolution  of  the  council  receiving  said 
work  as  being  done  according  to  said  contract,  which  shall  be, 
together  with  corresponding  allegations  in  the  plaintiff's  complaint. 
prima  facie  evidence  of  plaintiff's  right  of  recovery ;  and  if  the  court 
shall  be  of  opinion  that  said  work  has  been  done  according  to  con- 
tract aforsaid,  then,  in  that  event,  it  shall  be  the  duty  of  the  court 
to  adjudge  a  sale  of  so  much  of  the  lot  or  lots  of  each  person  as 
will  pay  his  or  her  part  of  the  cost,  according  to  the  estimate  of  the 
city  surveyor,  against  him  or  her,  and  for  the  costs  of  suit.  Any 
judgment  directing  the  sale  of  any  such  property  shall  direct  that 
the  property  may  be  redeemed  at  any  time  within  one  year  from 
the  day  of  sale,  and  the  purchaser  shall  be  entitled  to  receive  ten 
per  cent  per  annum  from  the  day  of  sale  till  the  time  for  redemp- 
tion shall  have  expired.  And  it  is  further  provided,  that  if  said 
property  is  not  redeemed  within  the  time  specified,  it  shall  be  the 
duty  of  the  officer  making  the  sale  to  convey  the  property  to  the 
purchaser.  And  it  is  further  enacted  and  provided  that  the  costs 
of  any  improvement  to  owners  of  the  property  ordered  to  be  made 
at  the  costs  of  the  lots  shall  in  no  case  exceed  one-half  the  value  of 
the  lot  or  lots  in  front  of  which  said  improvement  shall  be  made ; 
and  for  the  purpose  of  ascertaining  the  value  of  lots  in  front  of 
which  the  street  is  proposed  to  be  improved,  the  council  shall,  on 
motion  of  any  owner  of  a  lot  who  alleges  that  the  proposed  im- 
provements will  cost  more  than  one-half  the  value  of  the  lot, 
appoint  one  person,  and  the  said  owner  shall  name  one  person,  and 
the  two  so  selected  shall  choose  a  third  person,  and  the  three  per- 
sons thus  selected,  after  being  sworn,  shall  value  the  lot  or  lots  in 
fi-ont  of  which  the  improvement  is  proposed  to  be  made,  and  said 
valuation  shall  be  made  before  the  improvement  is  made;  and 
the  property  shall  be  valued  in  its  unimproved  state ;  and  if  the 
cost  shall  exceed  one-half  the  value  of  the  property,  running  back 
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the  full  depth  of  said  lot  from  said  street,  then,  in  that  case,  the  city  shall 
pay  to  the  contractors  the  excess  of  over  one-half  the  value  of  the 
property.  And  it  is  also  further  provided  that  all  improvements 
ordered  to  be  made  at  the  expense  of  the  property  owners  shall,  to  the 
extent  made  and  when  paid  for,  exempt  said  property  from  any 
special  liability  thereafter  for  the  costs  of  keeping  said  improve- 
ments in  repair,  except  in  cases  of  repairing  sidewalks.  The  city^ 
council  shall  have  the  same  power  and  authority  to  cause  the  con- 
struction and  repair  of  sidewalks  at  the  expense  of  the  owners  of 
property  in  front  of  the  same  that  is  given  herein  to  enforce  the 
improvement  of  streets,  alleys,  avenues  and  lanes.  The  sidewalks 
may  be  ordered  to  be  repaired  from  time  to  time  as  the  council 
shall  deem  it  necessary,  at  the  expense  of  lot  owners,  under  [the] 
same  regulations  provided  in  cases  of  original  improvement  of 
streets,  and  a  like  lien  shall  attach  in  favor  of  the  contractor  for 
doing  the  work,  and  the  same  remedies  are  given,  as  are  provided 
in  cases  of  improvements  of  streets.  And  it  is  further  provided,  that 
any  lot  owner  upon  a  street  shall  be  allowed  the  privilege  of  keep- 
ing in  repair  the  sidewalk  in  front  of  his  lot,  provided  the  same  be 
done  in  the  manner  and  with  such  materials  as  the  city  council  may 
direct:  Provided,  that  before  the  said  council  shall  be  authorized  to 
improve  any  street  at  the  expense  of  the  lot  owner  within  said  city, 
the  majority  of  the  owners  of  lots  on  such  streets  proposed  to  be 
improved  shall  petition  the  said  council  to  make  said  improvement, 
and  they  may  make  improvement  on  any  part  of  a  street,  if  a 
majority  of  the  owners  of  lots  abutting  said  street,  that  is  to  say, 
fronting  on  said  part  ot  the  street  proposed  to  be  improved,  shall 
petition  said  council  to  make  said  improvement. 

Sec.  27.  The  city  council  shall  also  have  power  and  authority 
to  pass  ordinances  to  require  the  improvment  by  grading  or  other- 
wise of  any  street  or  streets  now  established,  or  hereafter  to  be 
established,  within  tlie  limits  of  said  city,  and  pay  the  cost  of  same 
out  of  [the]  city  treasury,  provided  such  improvement  is  deemed  by 
the  council  of  general  interest  and  importance  to  the  city  at  large, 
and  that  the  condition  of  the  property  fronting  on  said  street  pro- 
posed to  be  improved  will  not,  in  the  judgment  of  the  council,  jus- 
tify the  making  of  such  improvements  at  the  expense  of  the  owners 
of  said  property. 

Sec.  28.  That  whenever  in  the  judgment  of  the  city  council  it 
shall  become  necessary  or  expedient  to  build  a  city  hall  in  said  city 
for  city  court  room,  council  chamber,  and  offices  for  the  city  officers, 
and  for  such  other  purpo.ses  as  they  may  desire  to  use  the  same,  the 
said  council  is  hereby  empowered  to  build  the  same ;  and  to  enable 
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them  to  do  so,  they  are  authorized  and  empowered  to  issue  the 
bonds  of  the  city,  in  such  denominations  as  they  may  deem  proper, 
not  exceeding  one  thousand  dollars  each,  one  of  which  bonds  shall 
become  due  and  payable  each  year,  except  that  the  first  bond  shall 
not  be  due  for  two  years  from  date  of  issue ;  and  said  bonds  shall 
bear  interest  at  a  rate  not  exceeding  ten  per  cent  per  annum,  paya- 
ble semi-annually,  and  none  of  said  bonds  shall  be  issued  to  run  for 
a  longer  period  than  fifteen  years,  and  the  entire  amount  for  which 
bonds  may  be  issued  shall  not  exceed  the  sum  of  fifteen  thousand 
dollars.  Said  bonds  shall  be  issued  on  the  credit  of  the  city,  with 
semi-annual  interest  bearing  coupons  attached ;  and  said  bonds 
shall  be  redeemable  at  the  pleasure  of  tlie  city,  and  shall  be  dated 
on  the  day  of  their  issue.  They  shall  be  in  such  form  as  the  city 
council  may  direct :  they  shall  be  signed  by  the  clerk  of  the  council 
and  countersigned  by  the  mayor :  they  shall  be  sealed  with  the  seal 
in  use  by  the  city ;  and  each  coupon  shall  be  signed  and  sealed  as 
aforesaid.  Each  bond  issued  shall  be  registered  by  the  clerk  of  the 
council  in  a  book  to  be  provided  for  that  purpose,  and  such  regis- 
tration shall  show  the  number  and  amount  of  each  bond,  when  and 
to  whom  issued,  and  when  due ;  and  the  faith  of  said  city  is  hereby 
pledged  for  the  payment  of  the  principal  and  interest  of  said  bonds ; 
and  the  owners  and  holders  of  the  same  shall  have  a  lien  on  said 
building,  and  the  lot  or  lots  on  which  the  same  is  erected,  for  the 
payment  of  said  bonds  and  coupons.  For  the  purpose  of  carrying 
into  effect  the  provisions  of  this  section  the  said  council  are  [is] 
authorized  to  have  said  bonds  and  coupons  attached  printed, 
engraved,  or  lithographed,  and  pay  therefor  out  of  any  money  in 
the  treasury  of  said  city  not  otherwise  appropriated.  Said  city 
council  shall,  whenever  it  becomes  necessary,  order  the  sale  of  the 
bonds  provided  for  in  this  section,  and  said  sale  shall  be  in  such 
manner  and  by  such  persons  as  the  said  council  may  direct.  Such 
bonds,  and  the  coupons  attached,  shall  be  payable  at  the  office  of 
the  treasurer  of  said  city,  and  the  treasurer  shall  not  pay  any  cou- 
pons detached  from  the  bond  by  any  other  person  than  himself. 
The  proceeds  of  the  sale  of  said  bonds  shall  be  paid  into  the  city 
treasury  to  the  credit  of  the  city  hall  fund,  and  shall  immediately 
become  available  for  the  purpose  of  carrying  into  effect  the  provis- 
ions of  this  section.  The  treasurer  shall,  in  the  register  herein 
required  to  be  kept,  keep  an  account  of  the  number  and  amount, 
the  date,  when  and  to  whom  issued,  and  when  and  from  whom 
redeemed,  of  all  bonds  and  coupons  redeemed  or  paid  by  him;  and 
said  treasurer  shall  write  with  red  ink  across  the  face  of  all  bonds 
or  coupons  redeemed  by  him  the  word  "Redeemed,"  with  the  date 
of  such  redemption,  and  shall  subscribe  his  name  thereto,  and  shall 
at  the  next  meeting  of  the  council  present  said  redeemed  bonds  and 
coupons,  or  either,  to  the  mayor,  in  open  council,  and  the  mayor 
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shall,  in  the  presence  of  the  council,  by  burning,  destroy  the  same. 
The  council  shall  prescribe  by  ordinance  for  contracting  for  the 
building  and  the  superintendence  of  the  construction  of  said  city 
hall.     In  order  to  provide  for  the  payment  of  said   bonds,  and  the 
annual  accruing  interest  thereon,  the  said  city  council   is  hereby 
permitted  and  authorized  to  levy  annually  an  ad  valorem  tax  upon 
the  taxable  property  of  said  city  at  a  rate  which  will  bq  sufficient, 
and  no  more  than  will  be  sufficient,  to  pay  the  bonds  as   they  fall 
due,  and  to  pay  the  interest  bearing  coupons  as  they  may  become 
due   in  each  year.     But  before  said  city  council  shall   issue  any 
bonds,  or  provide  for  the  construction  of  said  building,  they  shall 
pass  an  ordinance  distinctly  submitting  the  question  as  to  whether 
or  not  they  shall  incur  said  debt  to  the  qualified  voters  of  said  city. 
The  time  and  manner  of  submitting  said  question  shall  be  prescribed 
by  city  ordinance.     All  necessary  cost  of  submitting  the  question 
shall  be  paid  out  of  any  funds  in  the  city  treasury  not   otherwise 
appropriated. 

Executive  Department. 

Sec  29.  The  supreme  and  executive  power  of  the  city  of 
Missoula  shall  be  vested  in  a  chief  magistrate,  who  shall  be  styled 
the  mayor  of  the  city  of  Missoula,  and  who  shall  be  elected  by  the 
qualified  voters  of  the  city  for  the  term  of  one  year,  and  until  his 
successor  is  duly  elected  and  qualified.  No  person  shall  be  eligible 
to  the  office  of  mayor  who  is  ineligible  of  [to]  the  office  of  alder- 
man, except  as  to  his  residence  in  any  particular  ward  of  the  city. 
Said  election  shall  be  held  oh  the  second  Monday  in  April,  1885, 
and  annually  thereafter. 

» 

Sec.  30.  The  mayor  shall  be  the  head  of  the  police  of  the  city 
and  may  command  them  in  the  performance  of  executive  duties. 
He  shall  be  a  conservator  of  the  public  peace,  and  when  deemed 
necessary  by  him  to  enforce  the  laws  of  the  city,  or  to  save  life  or 
property,  or  to  quell  riots  or  mobs,  he  may  summon  in  service  any 
of  the  citizens;  and  the  council  shall  by  ordinance  prescribe  suita- 
ble fines  and  penalties  for  disobedience  of  the  mayor's  orders  or 
summons.  He  shall  see  that  the  laws  and  ordinances  of  the  city 
are  enforced  and  observed,  and  are  duly  executed. 

« 

Sec  31.  The  mayor  shall  preside  at  all  meetings  of  the  council, 
decide  all  points  of  order,  and  shall  have  the  same  power,  during 
the  sessions,  to  enforce  good  order  and  decorum,  and  to  punish 
contempts,  that  judges  of  the  courts  of  Missoula  county  have  dur- 
ing the  sessions  of  courts.     He  may  require  information  in  writing 


SPECIAL   LAWS   OF   MONTANA.  205 

from  all  officers  ot  the  city  upon  any  subject  relating  to  the  duties 
of  their  respective  offices. 

SEC.32.  He  shall  from  time  to  time  give  to  the  city  council  informa- 
tion of  the  state  and  condition  of  the  corporation,  and  recommend  to 
their  consideration  such  measures  as  he  may  deem  expedient.  He 
shall  perform  and  discharge  such  other  duties  as  may  be  prescribed 
by  ordinance  not  inconsistent  with  this  act.  He  may  call  special 
sessions  of  the  council  whenever,  in  his  judgment,  it  may  be  deemed 
necessary,  or  be  to  the  interest  of  the  city  to  do  so.  He  shall  give 
the  casting  vote  whenever  the  council  may  be  equally  divided  on 
any  question  or  ordinance  not  requiring  a  larger  vote  than  a  major- 
ity of  the  members  present. 

Sec.  33.  In  case  of  death,  resignation,  removal  from  office,  or 
inability  or  refusal  to  act,  or  absence  of  the  mayor  from  Missoula, 
the  council  shall  elect  one  of  their  number  mayor  po  tern,  who 
shall  exercise  the  power  and  discharge  the  duties  of  mayor,  during 
the  absence  of  the  mayor  from  Missoula,  or  until  the  disability  be 
removed,  or  a  new  mayor  shall  be  elected  and  qualified ;  and  in 
case  the  mayor  is  absent  from  the  meetings  of  the  council,  but  in 
the  city,  the  council  shall  elect  from  their  own  body  a  presiding 
officer,  but  who  shall  exercise  none  of  the  other  powers  of  mayor. 

Sec  34.  Every  proposed  ordinance  which  has  passed  the  coun- 
cil shall  be  presented  to  the  mayor,  and  if  he  approves  the  same  he 
shall  sign  it,  and  it  shall  then  become  an  ordinance,  but  if  he  disap- 
proves it  he  shall  return  it  to  the  council,  with  his  objections,  in 
writing,  which  shall  be  entered  at  large  upon  the  journal,  and  the 
council  shall  proceed  to  reconsider  the  proposed  ordinance ;  and  if 
it  is  then  adopted  by  a  majority  of  all  members  of  the  council 
elected  it  shall  then  be  an  ordinance,  the  mayor's  veto  to  the  con- 
trary notwithstanding ;  and  in  such  cases  the  vote  shall  be  taken 
by  yeas  and  nays,  and  recorded  in  the  journal.  And  if  the  mayor 
shall  hold  up  a  proposed  ordinance  beyond  the  next  regular  meet- 
ing of  the  council  it  shall  be  an  ordinance  as  though  signed  by 
him. 

Sec  35.  The  mayor  shall  have  power  to  fill  vacancies  in  any  of 
the  executive  offices  in  the  city  by  appointment,  and  with  the  con- 
sent of  the  council,  and  with  its  advice,  all  necessary  policemen  and 
watchmen,  except  city  marshal ;  and  he  may,  in  case  of  emergency, 
appoint  supernumerary  policemen  without  the  advice  or  consent  of 
the  council,  to  serve  not  longer  than  to  the  next  meeting  of  the  city 
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council  thereafter;  and  all  watchmen  and  policemen  thus  appointed 
may  be  removed  at  the  pleasure  of  the  mayor. 

Sec  36.  No  mayor  or  alderman  of  said  city  shall,  during  the  period 
for  which  he  is  elected,  be  directly  or  indirectly  pecuniarily  interested 
in  any  contract  let  or  to  be  let  under  the  authority  of  said  city,  or 
in  any  payment  to  be  made  thereon ;  and  if  any  such  person  shall 
violate  the  provisions  of  this  section  he  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  prosecuted  therefor  in  the  district  court 
of  Missoula  county,  and,  on  conviction,  shall  be  fined  in  any  sum 
not  less  than  two  hundred  and  fifty  dollars,  and  not  more  than  six 
hundred  dollars,  or  imprisoned  three  months,  or  both  so  fined  and 
imprisoned.  And  in  all  contracts  involving  the  expenditure  of  one 
hundred  dollars  or  more,  the  council  shall  advertise  the  same,  with 
specifications,  for  a  period  to  be  prescribed  by  ordinance,  and  award 
the  same  to  the  lowest  responsible  bidder. 

The  Judicial  Department. 

Sec.  37.  The  judicial  powers  of  the  corporation  shall  be  vested 
in  and  exercised  by  a  court,  to  be  styled  the  "Missoula  city  court,*' 
which  shall  be  held  by  a  single  judge,  to  be  styled  the  "judge  of 
the  Missoula  city  court,"  and  who  shall  be  elected  by  the  qualified 
voters  of  the  city,  on  the  second  Monday  in  April,  1885,  and  annu- 
ally thereafter  on  said  Monday,  and  who  shall  hold  his  office  for 
the  term  of  one  year,  and  until  his  successor  is  elected  and 
qualified. 

Sec  38.  When  from  any  cause  the  judge  of  the  Missoula  city 
court  &ils  to  attend,  or,  if  in  attendance,  cannot  properly  preside,  or 
is  a  party  to  any  proceedings  in  said  court,  or  has  been  arrested, 
and  is  the  party  for  trial  for  a  violation  of  any  ordinance  of  said 
city,  it  shall  be  the  duty  of  the  mayor,  when  notified  by  the  marshal 
of  the  failure  or  inability  of  the  judge  to  preside,  to  attend  said 
court,  and  preside,  and  he  is  hereby  invested  with  all  the  powers  of 
the  judge  in  the  exercise  of  the  duties  herein  and  hereby  imposed. 

Sec  39.  Said  court  shall  have  exclusive  original  jurisdiction  in 
all  proceedings  or  prosecutions  for  violation  of  ordinances  of  the 
city,  and  of  all  cases  of  vagrancy  arising  within  the  city  limits. 
He  shall  be  a  conservator  of  public  peace,  and  may  order  arrests 
for  all  offenses  committed  against  the  ordinances  of  said  city,  and 
for  those  committed  within  his  presence,  and  may  order  the  arrest, 
without  warrant,  of  the  person  offending,  to  be.  dealt  with  according 
to  the  ordinances  of  said  city. 
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Sec.  40.  [In]  all  cases  in  which  a  fine  is  assessed  as  a  punish- 
ment for  a  violation  of  any  ordinance  of  said  city,  the  person  con- 
victed shall  stand  committed  to  the  city^ail  for  the  full  amount  of 
fine  and  costs  until  the  same  be  paid ;  Provided,  that  said  offenders 
shall  not  be  confined  for  a  longer  period  than  the  number  of  days  of 
said  confinement  which  at  two  dollars  per  day  will  amount  to  as 
much  as  the  full  amount  of  fine  and  costs. 

Sec.  41.  Appeals  shall  lie  from  the  Missoula  city  court  to  the 
district  court  in  all  cases  when  by  existing  laws  an  appeal  would 
lie  from  the  judgment  of  a  court  of  any  justice  of  the  peace  in  case 
of  similar  fine;  but  in  all  cases,  in  granting  the  appeal,  the  judge  of 
the  city  court  shall  be  governed  by  the  general  laws  regulating  the 
taking  of  appeals  in  criminal  and  penal  cases  to  the  district  courts, 
from  the  courts  of  justices  of  the  peace. 

Sec.  42.  In  all  cases  where  parties  convicted  of  having  violated 
any  of  the  ordinances  of  said  city,  and  an  order  of  commitment  has 
been  made,  the  court  shall  enter  up  an  order,  a  copy  of  which  shall 
be  delivered  to  the  keeper  of  the  city  jail,  that  said  offender  shall  be 
placed  at  work  upon  the  public  works  of  the  city,  or  upon  the 
streets  and  alleys  of  the  city,  or  the  judge  may  direct  that  said  con- 
vict be  placed  upon  any  work  within  the  city  by  which  the  city  may 
be  benefited ;  or,  if  said  convict  be  a  female,  or  a  person  unable  to 
do  physical  labor,  that  he  or  she  may  be  confined  till  the  same  be 
paid  as  hereinbefore  provided. 

Sec*  43.  The  judge  of  the  city  court  shall  perform  such  other 
duties  as  may  be  prescribed  by  ordinance,  and  shall  receive  for  his 
services  such  compensation  as  shall  be  fixed  by  ordinance. 


Ministerial  Department. — ^Of  City  Attorney. 

Sec  44.  It  shall  be  the  duty  of  the  city  council,  immediately 
after  the  election  of  city  officers,  that  is  to  say,  at  the  first  regular 
meeting,  or  as  soon  thereafter  as  they  may  conveniently  do  so,  to 
appoint  some  regular  practicing  attorney  of  the  city,  of  Missoula, 
who  has  been  a  resident  of  said  city  for  the  period  of  six  months,  and 
who  is  of  good  moral  character,  to  prosecute  all  offenders  for  vio- 
lating any  of  the  ordinances  of  said  city.  Said  attorney  shall  also 
be  the  city  treasurer  and  tax  collector  of  said  city,  and  for  his  ser- 
vices he  may  receive  such  compensation  as  the  council  shall  fix  by 
ordinance. 
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Sec.  45.  It  shall  be  his  duty,  as  city  treasurer,  to  receive  and 
safely  keep  all  money  belonging  to  the  city,  and  pay  out  the  ^ame 
under  appropriations  ma8e  by  the  city  council,  and  he  shall  only 
pay  out  money  upon  warrants  drawn  by  the  council  clerk,  and 
countersigned  by  the  mayor,  said  warrant  designating  out  of  what 
fund  the  same  is  to  be  paid.  He  shall  keep  a  fair  and  accurate 
account  of  all  receipts  and  expenditures  of  the  city,  showing  where 
from,  to  whom,  and  for  what  purpose,  and  on  what  account  such 
money  was  paid  out ;  and  he  shall,  at  such  time  as  may  be  pre- 
scribed by  ordinance,  make  full  reports  of  the  receipts  and  expendi- 
tures of  the  city,  showing  from  whom  money  was  received,  from 
what  source,  and  to  whom  paid,  and  on  what  account,  during  the 
time  since  his  last  report,  and  of  the  state  and  condition  of  the 
treasury.  His  last  report,  which  shall  be  made  at  the  last  meeting 
of  the  council  during  his  term,  shall  show  the  whole  amount  of 
receipts  and  disbursements  of  money  for  the  whole  year.  He  shall 
perform  such  other  duties  as  may  be  prescribed  by  ordinance.  He 
shall  execute  covenant  to  the  city  of  Missoula,  with  good  and  suffi- 
cient sureties,  to  be  approved  by  the  city  council,  conditioned  for 
the  faithful  performance  of  all  his  duties  as  city  treasurer. 

Sec  46.  If  he  fails  to  execute  covenant  within  twenty  days  after 
his  appointment  the  office  shall  be  declared  vacant  by  order  of  the 
council,  and  a  new  appointment  made. 

Sec  47.  For  every  malfeasance  in  office,  or  any  omission  or 
willful  neglect  of  duty,  the  treasurer  may  be  removed  from  office 
by  the  council,  and  another  appointed  in  his  stead. 

• 
Sec  48.  The  city  council  may  at  any  time  during  his  term  of 
office  require  the  treasurer  to  execute  a  new  bond,  or  give  such 
additional  security  on  the  old  one,  as  they  may  think  proper,  and 
upon  his  failure  to  give  such  new  bond,  or  additional  security  on 
the  old  one,  the  office  may  be  declared  vacant  by  the  council,  and 
be  filled  by  another  appointment;  and  he  shall  upon  the  expiration 
of  his  term  of  office,  or  upon  his  removal  or  resignation,  deliver  to 
his  successor,  or  to  such  person  as  the  council  may  direct,  all  the 
public  moneys,  books,  papers,  property,  and  effects  belonging  to  the 
city  of  Missoula. 

Sec  49.  The  city  attorney  shall  also  be  the  city  collector,  who 
shall  collect  all  taxes  levied  or  to  be  levied  upon  the  taxable  prop- 
erty of  the  city  of  Missoula,  and  all  licenses  and  special  levies  of 
taxes  ordered  or  levied  or  imposed  by  said  city  council.  He  shall 
issue  all  licenses  required  by  the  cit>'  council,  or  by  any  ordinance 
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of  said  city,  and  collect  the  license  fee  or  tax  therefor.  Any  person 
who  shall  &il  to  pay  his  ad  valorem  taxes  levied  under  this  act,  on 
or  before  the  first  day  of  January  in  each  year,  he  shall  be  required 
to  pay  ten  per  cent  upon  the  full  amount  of  his  said  tax,  as  a  pen- 
alty for  such  failure. 

Sec.  50.  That  it  shall  be  his  duty,  within  twenty  days  after  his 
appointment,  to  execute  covenant  to  the  said  city,  with  good  and 
sufficient  securities,  to  be  approved  by  the  council,  conditioned  for 
the  faithful  performance  of  his  duties  as  said  collector;  and  he  shall, 
as  soon  as  any  sums  of  money  shall  be  collected,  belonging  to  said 
city,  charge  himself,  as  treasurer,  therewith,  in  a  book  to  be  kept 
for  that  purpose,  and  if  he  shall  &il  to  do  this  he  shall  be  liable  on 
his  bond  as  collector  in  the  event  of  any  loss  to  the  city  by  reason 
thereof;  and  he  shall,  when  required  by  the  council,  give  such 
additional  security  on  his  old  bond,  or  an  entirely  new  bond,  as 
may  seem  to  [for]  the  safety  and  welfare  of  the  city  to  require. 

Sec  51.  At  the  time  of  the  appointment  of  the  city  attorney, 
aforesaid,  it  shall  be  the  duty  of  the  said  city  council  to  appoint  a 
marshal  for  said  city,  who  shall  hold  his  office  one  year,  unless 
sooner  removed  by  the  council.  No  person  shall  be.  eligible  to  the 
office  of  marshal  who  is  not,  at  the  time  of  his  appointment,  twenty- 
one  years  of  age,  and  who  has  not  been  a  resident  of  said  city  for 
six  months  previous  to  his  appointment,  and  is  a  man  of  good 
moral  character. 

Sec  52.  It  shall  be  the  duty  of  the  city  marshal  to  attend  all 
meetings  of  the  council,  and  to  attend  all  sessions  of  the  cihr  court; 
and  he  shall,  within  the  limits  of  the  city,  or  elsewhere  in  Hell  Gate 
township,  in  all  matters  of  a  criminal  or  penal  nature,  arising  under 
the  ordinances  of  said  city,  possess  the  same  powers  as  a  sheriff  or 
constable.  He  shall  execute  all  processes  issued  and  directed  to 
him  by  the  mayor  of  the  city,  the  city  judge,  or  the  city  court,  and 
he  shall  be  entitled  to  such  compensation  as  may  be  prescribed  by 
ordinance.  He  shall  perform  such  other  duties  as  may  be  hereafter 
provided  by  this  act,  and  prescribed  by  the  ordinances  of  said 
city. 

Sec  53.  He  shall  also  be  the  assessor  for  said  city,  and  as  such 
it  shall  be  his  duty  to  assess  at  a  fair  cash  valuation  all  the  property 
within  the  city  limits  subject  to  taxation  under  this  charter  against 
each  owner  thereof,  owned  by  him  at  the  time  of  such  assessment. 
He  shall  make  all  assessments  each  year  between  the  first  day  of 
August  and  the  first  day  of  October ;  and  it  shall  be  the  duty  of 
said  assessor  to  assess  all  male  citizens  in  said  city  able  to  labor. 
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between  the  ages  of  twenty-one  and  forty-five  years,  for  street  tax, 
and  it  shall  be  the  duty  of  the  tax  collector  to  collect  fi-om  each 
person  so  assessed  a  tax  of  two  dollars  and  fifty  cents  for  street 
purposes;  but  such  persons  so  liable  for  street  tax  at  the  time  of 
said  assessment  may  signify  to  the  assessor  his  willingness  to  work 
out  said  tax  on  the  streets  of  the  city,  and  if  he  shall  so  signify,  he 
shall  be  placed  at  work  on  any  street,  alley,  or  other  work  of  the 
city,  under  the  supervision  of  the  marshal,  for  one  day;  and  if  he 
fail  to  work,  or  pay  said  tax  when  demanded  by  the  tax  collector, 
in  writing,  through  the  postoffice,  he  shall,  upon  complaint  filed  by 
the  marshal  or  collector  in  the  city  court,  be  fined  in  the  sum  of 
two  dollars  and  fifty  cents,  and  the  costs,  and  stand  committed  till 
the  fine  and  costs  be  paid. 

Sec.  54.  It  shall  be  the  duty  of  said  assessor  to  make  the 
assessment  of  the  city  in  the  same  manner  as  the  county  as- 
sessor is  required  to  do  in  making  the  assessment  of  the  county. 
It  shall  be  the  duty  of  said  assessor  to  make  a  complete  book 
of  assessment  showing  the  names  of  all  persons  assessed,  in 
alphabetical  order,  and  a  brief  description  of  the  property  asses^sed, 
and  the  separate  and  aggregate  value  thereof,  against  each  owner; 
and  it  shall  be  the  further  and  especial  duty  of  said  assessor  in 
assessing  the  real  estate  in  said  city  to  give  the  name  of  each  owner, 
as  aforesaid,  and  describe  each  and  every  lot,  block,  and  piece  of 
ground  owned  by  him  or  her  which  shall  be  assessed.  Said  asses- 
sor shall  fix  the  value  of  all  property  assessed  by  him,  and  the 
aggregate  value  of  each  person's  whole  estate  assessed ;  and  said 
assessor  shall  return  his  lists  of  assessment,  and  the  book  herein 
required,  to  the  clerk's  office  of  the  city  council,  with  the  whole 
assessment  completed,  on  or  before  the  first  day  of  October  of  each 
year. 

Sec.  55.  That  after  said  assessor  shall  have  returned  his  said 
lists,  and  the  book  aforesaid,  to  the  clerk  of  the  city  council,  and 
the  same  shall  have  been  revised  by  the  council  acting  and  sitting 
as  a  board  of  supervisors,  as  hereinafter  provided,  and  the  same 
shall  be  by  order  or  resolution  of  the  council  received  and  ordered 
to  be  filed,  said  assessor's  lists  and  books  shall  become  and  be  a 
public  record  in  the  office  of  said  clerk,  and  after  said  council  shall 
have  fixed  by  order  or  resolution  the  rate  of  ad  valorem  tax  upon 
all  taxable  property  of  the  city,  the  same,  together  with  the  road  or 
street  tax  aforesaid,  when  placed  in  the  hands  of  the  city  collector, 
shall  be  a  perpetual  lien  upon  the  property  of  the  tax  payers,  respec- 
tively, until  the  same  be  fully  paid. 

Sec.  56.  That  said  city  marshal  shall  also  be  street  commis- 
sioner, and  as  such  shall  perform  such  duties  as  may  be  prescribed 
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by  ordinance.  Said  city  marshal,  assessor,  and  street  commissioner 
shall  give  such  bond,  covenant,  or  undertaking  as  the  city  council 
may  prescribe,  and  shall  receive  such  compensation  as  may  be  pre- 
scribed by  ordinance. 

City  Council  Clerk. 

Sec.  57.  At  the  time  of  appointing  the  other  officers  provided 
for  by  this  act,  the  city  council  shall  appoint  a  clerk,  who  shall  be 
styled  the  clerk  of  the  city  council  of  Missoula,  who  shall  hold  his 
office  for  one  year,  and  until  his  successor  is  appointed  and  quali- 
fied. No  person  shall  be  eligible  to  the  office  of  clerk  who  is  not 
twenty-one  years  of  age,  and  has  been  a  resident  of  the  city  of 
Missoula  for  six  months  prior  to  his  qualification.  He  shall  be 
required  to  give  covenant  to  the  city  of  Missoula,  with  good  secu- 
rity, to  be  approved  by  the  council,  for  the  faithful  discharge  of  the 
duties  of  his  office. 


Sec  58.  It  shall  be  the  duty  of  the  clerk  to  keep  a  fair  and  cor- 
rect record  of  the  proceedings  of  the  council,  and  of  such  other 
matters  as  may  be  directed  by  the  council.  It  shall  be  his  duty  to 
post  in  three  public  and  conspicuous  places  in  the  city  all  or  each 
ordinance  passed  by  the  council  which  is  approved  by  the  mayor, 
and  such  others  as  become  ordinances  without  his  approval ;  to 
prepare  papers  and  copies  from  his  office  for  publication ;  to  keep 
and  preserve  in  his  office  the  seal  of  the  city,  the  records  and 
papers  of  the  city  not  properly  belonging  to  any  other  office ;  to 
make  out  a  poll  book  for  each  ward  in  the  city  before  the  day  of 
each  election  in  such  wards.  He  shall  prepare  and  make  ready  for 
the  signature  of  the  mayor  all  orders  on  the  treasury,  and  perform 
all  other  duties  required  of  him  by  order  or  ordinance  of  the  coun- 
cil and  this  charter.  That  upon  application  of  any  person  to  the 
clerk  of  the  council  he  may  obtain  from  him  a  copy  of  any  paper  or 
record  in  his  office,  paying  to  the  said  clerk  his  fee  therefor,  which 
copy  attest  by  the  clerk  shall  be  evidence  in  all  the  courts  of  this 
territory.  The  clerk  shall  be  entitled  to  charge  and  shall  receive 
such  fees  as  are  by  law  allowed  to  clerks  of  courts  for  similar  serv- 
ices, and  he  is  hereby  given  the  same  remedies  for  the  enforcement 
of  the  payment  thereof  as  is  given  by  existing  laws  to  clerks  of 
courts  in  similar  cases.  He  shall  prepare  and  deliver  to  the  tax 
collector  the  tax  book  of  the  city,  and  perform  such  other  duties  as 
may  be  prescribed  by  ordinance.  Said  city  clerk  shall  also  be 
auditor  of  said  city,  whose  powers  and  duties  and  compensations 
shall  be  prescribed  and  fixed  by  ordinance. 
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Supervisors  of  Tax  Books, 

Sec.  59.  The  city  council,  within  five  days  after  the  return  of  the 
tax  listd  and  books  as  herein  provided  for,  shall,  at  such  time  as 
they  may  choose,  meet  in  the  council  chamber  and  examine  with 
care  the  assessor's  report  of  the  taxable  property  returned  for  the 
year,  and  correct  any  error  of  the  assessor,  whether  in  feet  or  in 
relation  to  the  valuation  of  estate  listed;  and  in  cases  where  they 
shall  be  of  opinion  that  the  estate  has  been  incorrectly  valued,  to  fix 
the  same  at  its  proper  value;  but  they  shall  not  increase  the  valua- 
tion made  by  the  assessor  without  summoning  the  owner  or  owners, 
if  residing  in  the  city,  to  appear  before  them  to  show  cause  why  the 
change  should  not  be  made.  It  shall  be  the  duty  of  the  assessor  to 
attend  the  sessions  of  the  board  of  supervisors  of  tax,  and  give  evi- 
•dence  and  information  concerning  the  business  before  them,  upon 
•oath,  if  required.  They  shall  immediately  after  the  supervision  of 
the  tax  books  aforesaid  fix  the  levy  to  be  collected  in  the  fiscal  year 
for  which  said  assessment  is  made.  The  clerk  of  the  council  shall 
keep  a  correct  record  of  their  proceedings,  and  immediately  after 
they  shall  have  concluded  said  work  it  shall  be  the  duty  of  said 
clerk  to  make  out  a  tax  book,  showing  the  assessed  value  of  each 
tax  payer's  real  and  personal  property,  and  the  amount  of  tax  due 
from  each,  and  deliver  the  same  to  the  tax  collector,  taking  his 
receipt  therefor. 

Sec  60.  The  council  shall  have  power,  at  any  time  within  two 
months  after  the  supervision  of  the  tax  list  aforesaid,  to  hear  com- 
plaints, and  to  change,  reduce,  or  correct  the  tax  list  of  any  person, 
and  in  case  of  reduction,  if  the  taxes  have  been  paid,  to  order  the 
proper  proportion  thereof  to  be  refunded. 

City  Surveyor. 

Sec.  61.  The  city  council,  at  the  time  fixed  for  the  appointment 
of  the  other  city  officers,  shall  appoint  a  city  surveyor.  He  shall  not 
be  required  to  be  a  resident  of  said  city ;  he  shall  hold  his  office  one 
year,  and  until  his  successor  shall  be  appointed  and  qualified;  his 
duties  and  comjjensation  shall  be  prescribed  by  ordinance,  as  well 
as  the  manner  of  his  qualification. 

Officers  of  Election. 

Sec.  62.  The  city  council  shall,  at  their  regular  meeting  in 
March,  each  year,  appoint  suitable  persons  as  officers  of  the  elec- 
tion in  each  ward  in  the  city,  two  persons  as  judges,  one  person  as 
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marshal,  and  one  person  as  clerk,  who  shall  hold  their  offices  for 
one  year,  and  if  practicable  the  officers  for  each  voting  place  shall 
be  selected  in  equal  numbers  from  the  political  parties,  and  they 
shall  provide  by  ordinance  for  selection  of  officers  of  election  in 
case  the  officers  appointed  shall  from  any  cause  fail  to  act.  No 
person  shall  be  appointed  or  act  as  an  officer  of  election  who  shall 
not  be  a  qualified  voter  in  the  ward  for  which  he  is  appointed.  The 
council  shall  by  ordinance  prescribe  the  duties  and  compensation  of 
officers  of  election. 

Elections. 

Sec.  63.  All  elections  under  this  act  shall  be  by  ballot,  and  shall 
be  held  between  the  hours  of  seven  in  the  morning  and  six  o'clock 
in  the  evening. 

Sec.  64.  Every  male  citizen  of  the  United  States,  and  those  who 
have  declared  their  intention  to  become  such,  and  who  are  over  the 
age  of  twenty-one  years,  and  who  nave  resided  within  the  said  city 
for  six  months,  and  within  the  ward  where  he  shall  offer  to  vote  for 
thirty  days,  and  shall  present  to  the  officers  of  the  election  a  tax 
receipt  showing  payment  of  taxes  for  the  fiscal  year  in  which  he 
proposed  to  vote,  or  one  whom  the  officers  shall  know  to  be  a  tax 
payer,  or  one  who  will  swear  that  he  has  paid  his  taxes  for  said  fis- 
cal year,  shall  be  a  qualified  voter  within  said  city  in  said  city 
elections. 

Sec  65.  The  city  council  shall  prescribe  by  ordinance  the  man- 
ner of  counting  and  preserving  the  ballots,  ballot  boxes,  and  poll 
books.  They  shall  require  when  and  by  whom  they  shall  be 
returned  to  the  council  clerk.  They  shall,  within  three  days  after 
an  election  held  in  said  city,  meet  in  the  council  chamber  and  com- 
pare the  vote  and  announce  the  result  of  said  election.  If  any 
member  of  the  council  shall  have  [been]  a  candidate  at  said  elec- 
tion he  shall  have  no  voice  in  the  decision  of  his  own  case.  If  from 
any  cause  two  of  said  council  cannot  act,  then  the  city  judge  and 
city  attorney  shall  be  called  to  act  in  the  place  of  those  who  cannot 
act ;  and  when  the  result  has  been  ascertained  it  shall  be  the  duty 
of  the  council  to  direct  the  clerk  of  the  council  to  issue  certificates 
of  election  to  those  who  have  received  the  highest  number  of  votes 
for  the  officer  voted  for  at  said  election. 

Sec.  66.  All  officers  of  the  city,  either  elected  or  appointed, 
shall,  before  they  enter  upon  the  execution  of  the  duties  of  their 
respective  offices,  take  and  subscribe  the  following  oath,  which  may 
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be  administered  by  any  person  authorized  by  law  to  administer 
oaths: 

I  (giving  name)  do  solemnly  swear  (or'affirm)  that  I  will  support 
the  constitution  of  the  United  States  and  the  organic  act  of  this 
territory,  and  be  faithful  and  true  to  the  same  so  long  as  I  continue 
a  citizen  thereof,  and  that  I  will  faithfully  perform  the  duties  of  the 
office  of  (naming  office)  to  the  best  of  my  skill  and  ability ;  and  that 
I  will  do  what  I  can  to  advance  the  interest  of  the  city  of  Missoula. 
So  help'  me  God. 

Sec.  67.  All  ordinances  or  parts  thereof  of  the  present  town  of 
Missoula  now  in  force,  not  in  conflict  with  this  charter,  shall  con- 
tinue in  force  until  repealed  by  the  cit>'  council.  And  all  ordi- 
nances passed  by  the  city  council  to  which  the  seal  of  the  town  of 
Missoula,  or  a  seal  which  may  hereafter  be  procured  by  the  city 
council  of  Missoula,  is  attached,  and  regularly  posted  in  three  pub- 
lic places  in  said  city,  or  which  shall  be  published  in  a  newspaper 
in  said  city  for  one  week,  or  published  in  book  or  pamphlet  form, 
shall  be  valid  and  binding,  provided  the  same  shall  not  be  repug- 
nant to  the  constitution  of  the  United  States,  the  organic  act  of  this 
territory,  or  this  charter. 

Sec  68.  Nothing  contained  in  this  charter  shall  be  construed  to 
prevent  any  person  from  exercising  the  duties  of  any  office,  and 
receiving  the  salaries  and  emoluments  accruing  therefrom,  which 
he  may  now  hold  under  the  charter  of  the  town  of  Missoula  until 
his  term  of  office  shall  expire.  In  all  other  respects,  except  as  here- 
inbefore provided,  the  said  charter  of  the  said  town  of  Missoula, 
entitled  "An  act  to  incorporate  the  town  of  Missoula/'  approved 
March  8,  1883,  be  and  the  same  is  hereby  repealed. 

Sec  69.  That  before  this  act  shall  be  enforced,  or  shall  take 
effect,  the  same  shall  be  submitted  to  the  qualified  voters  of  the 
town  of  Missoula,  on  or  before  the  first  Monday  in  April,  1885. 
Said  election  shall  be  held  at  the  count}'  court  house  in  said  town; 
and  the  present  town  council  shall  order  said  election,  and  have 
notices  posted  or  published  of  the  time  and  place  of  holding  said 
election.  Said  election  shall  be  by  printed  ballots,  to  be  provided 
by  the  council,  and,  in  equal  numbers,  shall  contain  the  words  "For 
the  city  charter"  and  "Against  the  city  charter;"  and  on  the  night 
of  the  said  first  Monday  in  April  said  council  shall  compare  the 
vote  and  announce  the  result ;  and  if  it  appear  that  a  majority  of 
the  qualified  voters  of  said  town  voting  at  said  election  have  voted 
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for  said  charter,  then  this  act  shall  go  immediately  into  eilect,  and 
be  in  full  force  thereafter;  and  if  it  appear  that  a  majority  of  said 
voters  who  have  voted  at  said  election  have  voted  against  said  city 
charter,  then  this  act  shall  be  void  and  of  no  eilect;  and  if  said 
majority  vote  against  said  city  charter,  then  the  present  charter 
of  the  town  of  Missoula,  approved  March  8,  1883,  [shall]  continue 
in  force  as  the  act  of  incorporation  of  the  town  of  Missoula. 

Approved  March  12,  1885. 


AN  ACT  to  Mithorise  the  school  traatoes  of  diatrict  No  1,  Deer  Lod^e  county,  to  iMue  bonds 

for  certain  purposes. 

Be  it  enacted  by  the   Legislative  Assembly  of  the   Tertitory  of 
Montana  : 

Sec.  I.  The  board  of  school  trustees  of  school  district  No.  i,  of 
Deer  Lodge  county,  shall,  whenever  a  majority  of  said  board  shall 
so  decide,  submit  to  the  electors  of  said  district,  who  are  property 
tax  payers,  the  question  whether  said  board  shall  be  authorized  to 
issue  coupon  bonds,  in  addition  to  the  bonds  now  outstanding,  to 
an  amount  not  to  exceed  twenty  thousand  dollars,  and  to  bear  inter- 
est at  a  rate  not  to  exceed  eight  per  cent  per  annum,  and  to  be 
issued  in  such  sums,  and  payable  and  redeemable  at  such  times, 
both  principal  and  interest,  as  said  board  may  designate  m  said 
bonds,  for  the  purpose  of  completing  the  public  school  building  in 
said  school  district  now  in  course  of  construction,  and  of  paying 
any  indebtedness  heretofore  incurred  in  its  construction  for  which 
bonds  have  not  been  issued. 

Sec.  2.  Such  election  shall  be  held  in  the  manner  prescribed  by 
section  1133  of  the  fifth  division  of  the  revised  statutes  of  Montana. 
The  ballots  shall  contain  the  words  "Bonds,  Yes,"  or  "Bonds,  No," 
but  the  qualification  of  voters  at  such  election  shall  be  those  only 
who  were  assessed  for  the  last  fiscal  year  on  real  or  personal  prop- 
erty, or  who  may  have  property,  real  or  personal,  subject  to  taxa- 
tion at  the  time  of  such  election.  If  a  majority  of  the  votes  cast  at 
such  election  are  "Bonds,  Yes,"  the  board  ol  trustees  shall  issue 
such  bonds  in  such  form  as  the  board  may  direct,  and  shall  have 
the  signatures  of  the  chairman  of  said  board  of  trustees,  and  shall 
be  countersigned  by  the  clerk  of  said  district;  and  the  coupons 
attached  to  ^e  bonds  shall  be  signed  by  said  chairman  and  clerk; 
and  each  bond  so  issued  shall  be  registered  by  the  county  treasurer 
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in  a  book  provided  for  that  purpose,  and  which  shall  show  the 
number  and  amount  of  each  bond,  and  the  person  to  whom  issued, 
and  the  date  of  payment  thereof;  and  said  bonds  shall  be  sold  by 
said  trustees  in  the  manner  hereinafter  provided. 

Sec.  3.  The  said  trustees  shall  give  notice,  by  advertisement  in 
some  newspaper  published  in  Deer  Lodge  county,  for  a  period  of 
not  less  than  four  weeks,  to  the  effect  that  they  will  sell  said  bonds, 
briefly  describing  them,  and  stating  the  time  and  place  when  such 
sale  will  take  place ;  or  they  may  reject  all  bids,  and  sell  said  bonds 
at  private  sale,  if  they  deem  it  to  the  best  interest  of  said  district: 
Provided^  that  no  sale  of  any  of  such  bonds  shall  be  made  at  either 
public  or  private  sale  at  such  price  as  not  to  realize  and  net  to  said 
district  the  par  value  thereof;  and  if  any  trustee  shall  sell  any  of 
such  bonds  for  a  price  which  will  not  realize  their  par  value,  as 
above  stated,  said  trustees,  or  either  of  them  participating  in  such 
sale,  shall  be  personally  liable  to  said  district  for  the  difference 
between  the  sum  realized  for  such  bonds  and  the  par  value  thereof, 
and  an  action  therefor  may  be  maintained  at  the  instance  of  any 
property  tax  payer  in  the  name  of  said  school  district.  And  all 
money  [arising]  from  the  sale  of  any  such  bonds  shall  be  forthwith 
paid  into  the  county  treasury  of  the  said  county  for  the  uses  and 
purposes  of  this  act. 

Sec  4.  That  instead  of  a  sale  of  any  of  said  bonds  for  the  pur- 
pose of  paying  any  indebtedness  now  existing  and  accrued  in  the 
construction  of  said  building,  it  shall  be  lawful  for  said  trustees  to 
issue  sufficient  bonds  to  the  parties  to  whom  such  debts  are  owing, 
at  a  par  value  therefor,  in  payment  thereof,  but  this  section  shall 
apply  only  to  any  indebtedness  now  existing,  and  not  to  any  further 
contracts. 

Sec.  5.  The  faith  of  said  school  district  is  solemnly  pledged  for 
the  payment  of  the  interest  and  redemption  of  the  principal  of  the 
bonds  which  shall  be  issued  under  this  act ;  and  for  the  purpose  of 
enforcing  the  provisions  of  this  act  said  school  district  shall  be  a 
body  coiporate,  and  may  sue  and  be  sued  by  and  in  the  name  of  the 
board  of  school  trustees  of  said  district. 

Sec.  6.  The  trustees  of  said  district  shall  ascertain  and  levy, 
annually,  the  tax  necessary  to  pay  the  interest  when  it  becomes  due, 
and  a  sinking  fund  to  redeem  the  bonds  at  their  maturity,  and  said 
tax  shall  become  a  lien  upon  the  property  in  said  school  district^ 
and  be  collected  in  the  same  manner  as  other  taxes  for  school 
purposes. 
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Sec.  7.  That  sections  6,  7,  8,  and  9,  of  an  act  of  the  legislative 
assembly  of  Montana  territory,  entitled  "An  act  to  authorize  school 
trustees  to  issue  bonds  to  build  or  provide  school  houses,"  approved 
March  2,  1883,  so  far  as  said  sections  are  applicable  to  this  act,  are 
hereby  re-enacted  and  made  a  part  of  this  act,  but  said  section  7 
shall  not  be  so  construed  as  to  authorize  said  trustees  to  use  any  of 
the  money  in  the  hands  of  the  county  treasurer,  which  was'  levied 
and  collected  for  the  purpose  of  maintaining  and  carrying  on  the 
public  schools,  for  the  purpose  of  paying  any  interest  or  principal 
of  any  bonds  issued  for  the  purpose  of  building  any  school  house. 

Sec  8.  In  case  the  majority  of  votes  cast  be  in  favor  of  issuing 
bonds  to  complete  said  building,  then  said  trustees  shall  advertise 
for  bids  for  the  completion  thereof,  and  said  building  shall  be  com- 
pleted under  a  contract  to  the  lowest  bidder;  and  said  contract  shall 
be  made  so  as  to  require  a  completion  thereof  before  any  payments 
shall  be  made  thereon;  and  said  contract  shall  be  let  subject  to  the 
contingency  of  the  ability  of  said  trustees  to  dispose  of  bonds,  and 
procure  the  necessary  money  for  its  completion. 

Sec  9.  That  the  order  of  the  board  of  commissioners  of  Deer 
Lodge  county,  made  on  the  eleventh  day  of  August,  1883,  vacating 
and  closing  up  the  alley-way  through  block  number  thirty-two  of 
the  town  of  Deer  Lodge,  in  Deer  Lodge  county,  is  hereby  ratified 
and  confirmed,  and  declared  to  be  legal  and  valid,  and  the  said  alley 
running  through  said  block  thirty-two  is  hereby  declared  vacated. 

Approved  February  13,  1885. 


AN  ACT  to  enable  school  district  number  one  of  Misaoala  county  to  build  a  school  house  at 

Conrallit. 

Be  it  enacted  by  the  Legislative  Assembly  of  the   Tenitory  of 
Montana  : 

Sec  I.  That  the  trustees  of  school  district  number  one  (i)  in 
the  county  of  Missoula,  in  the  territory  of  Montana,  are  hereby 
authorized  and  empowered  to  issue  coupon  bonds  of  said  school 
district  to  an  amount  not  to  exceed  five  thousand  dollars  for  the 
purpose  of  erecting  necessary  school  buildings  sufficient  for  school 
purposes  at  Corvallis,  upon  a  site  to  be  selected  by  said  trustees, 
and  to  furnish  the  same  with  necessary  and  complete  fixtures  and 
appointments. 
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Sec.  2.  Said  bonds  shall  be  of  the  denomination  of  five  hundred 
(jS50o)  dollars  each,  shall  be  signed  by  the  chairman,  and  counter- 
signed by  the  clerk  of  said  district,  and  shall  be  registered  by  the 
treasurer  of  said  county  in  such  manner  as  to  show  the  number  of 
each  bond,  and  to  whom  the  same  may  be  issued ;  and  to  this  end 
said  trustees  shall  cause  said  bonds  to  be  lithographed,  and  pay  for 
the  sanie  out  of  any  moneys  in  the  county  treasury  to  the  credit  of 
said  school  district 

Sec.  3.  Said  bonds  shall  become  due  and  payable  in  fifteen  years 
from  their  date,  and  redeemable  after  ten  years  fi^om  date  at  the 
pleasure  of  said  trustees,  and  shall  bear  interest  at  a  rate  not  exceed- 
ing seven  per  cent  per  annum,  payable  semi-annually.  They  shall 
be  sold  by  said  trustees,  or  their  fiscal  agents,  for  not  less  than  par; 
and  all  moneys  arising  from  such  sale  shall  be  paid  into  the  county 
treasury  of  said  county,  and  be  credited  to  the  school  district  afore- 
said, and  be  immediately  applicable  to  the  purposes  of  this  act. 

Sec.  4.  The  school  trustees  aforesaid  shall  ascertain  and  levy 
annually  a  tax  sufficient  to  pay  the  current  interest  charged  upon 
said  bonds,  and  provide  a  sinking  fund  to  redeem  the  same  at 
maturity.  Such  tax  shall  be  collected  as  are  other  taxes,  and  shall 
be  a  lien  upon  all  property  of  said  school  district;  and  all  moneys 
arising  from  said  tax  shall  by  [the]  treasurer  of  said  county  be 
passed  to  the  credit  of  said  school  district,  and  shall  be  applicable 
only  to  the  payment  of  the  interest  and  principal  of  said  bonds. 

Sec  5.  If  after  ten  years  from  date  of  said  bonds  there  shall  be 
in  said  fund,  after  the  payment  of  the  annual  interest  as  aforesaid, 
money  sufficient  to  pay  one  or  more  of  said  bonds,  the  county 
treasurer  shall  call  in  the  same  in  the  order  of  registration,  by  post- 
ing a  public  notice  in  his  office  that  he  will  so  redeem  said  bonds 
in  thirty  days  from  the  date  of  such  notice,  giving  the  number  of 
the  bonds  he  is  prepared  to  redeem.  If  at  the  expiration  of  said 
thirty  days  the  bonds  called  shall  not  be  presented  for  payment, 
interest  thereon  shall  cease ;  but  the  treasurer  shall  thereafter  be 
ready  to  pay  the  same  upon  presentation.  Upon  redemption  of  any 
bond  the  treasurer  shall  concel  the  same  by  writing  across  the  &ce 
thereof  the  word  "Redeemed,"  and  date  of  redemption. 

Sec  6.  The  interest  upon  said  bonds  shall  be  paid  upon  presen- 
tation of  couix)ns  thereof;  and  all  payments  of  interest  and  redemp- 
tion of  bonds  shall  be  reported  to  said  trustees  at  their  first  meeting 
thereafter  by  the  treasurer,  who  shall  exhibit  the  coupons  so  paid 
and  the  bonds  so  redeemed  as  his  vouchers. 
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Sec.  7.  Before  entering  upon  the  duties  prescribed  by  this  act 
the  school  trustees  of  said  school  district  shall  take  and  subscribe 
an  oath,  and  enter  into  a  bond  in  the  sum  of  ten  thousand  dollars, 
with  two  or  more  qualified  sureties,  to  be  approved  by  the  board 
of  county  commissioners  of  said  county,  that  they  will  faithfully 
perform  the  duties  resting  upon  them  under  this  act.  Said  oath  and 
bond  shall  be  filed  in  the  office  of  the  treasurer  of  said  county.  If 
said  trustees,  or  either  of  theita,  shall  fail  or  refuse  to  pay  into  the 
county  treasury  the  moneys  arising  from  the  capitalization  of  said 
bonds,  they  or  either  of  them  shall  be  guilty  of  a  felony,  and,  upon 
conviction  thereof,  shall  be  punished  by  a  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  not  exceeding  ten  years,  in 
the  discretion  of  the  court 

Sec  8.  This  act  shall  not  be  construed  to  allow  the  treasurer  of 
said  county  any  other  compensation  than  that  now  provided  by 
law :  Provided^  that  he  shall  receive  for  all  services  required  by  this 
act  to  be  performed  by  him  the  sum  of  fifty  dollars,  and  no  more. 

Sec.  9.  The  board  of  trustees  shall  invite  sealed  proposals  for 
the  construction  of  said  school  buildings,  and  also  for  the  furnishing 
of  fixtures,  and  appointments  of  said  buildings,  by  publication  in 
some  newspaper  in  the  county  of  Missoula,  for  a  period  of  four 
weeks,  stating  in  said  notice  the  size  and  general  architectural 
design  thereof,  and  the  date  and  place  where  such  proposals  will  be 
opened.  The  trustees  shall  have  power  to  reject  any  and  all  pro- 
posals so  presented :  Provided,  that  if  any  of  the  proposals  so  pre- 
sented are  accepted  the  same  shall  be  that  of  the  lowest  responsible 
bidder. 

Sec  id.  This  act  sliall  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  March  12,  1885. 


AN  ACT  to  proTide  for  the  support  and  mAintenanoe  of  the  Anaconda  fire  department. 

Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory  of 
Montana  : 

Sec  I.  That  the  county  commissioners  of  Deer  Lodge  county 
be  and  they  are  hereby  authorized  to  levy  a  special  tax,  not  to 
exceed  four  (4)  mills  on  the  dollar  of  the  assessable  property  within 
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the  limits  of  the  town  of  Anaconda,  in  the. county  of  Deer  Lodge, 
Montana  territory,  for  the  support  and  maintenance  of  the  Ana- 
conda fire  department. 

Sec  2.  The  said  county  commissioners  shall,  at  their  next  reg- 
ular meeting  after  the  passage  of  this  act,  levy  said  tax  for  the  year 
1885,  and  thereafter  it  shall  be  levied  in  the  same  manner  and  at 
the  same  time  as  are  the  general  taxes  of  said  county. 

Sec.  3.  It  is  hereby  made  the  duty  of  the  county  treasurer  of 
Deer  Lodge  county  to  collect  said  tax  in  the  same  manner  and  at 
the  same  time  as  other  taxes  are  collected. 

Sec.  4.  This  tax  shall  be  known  as  the  "Anaconda  fire  tax,"  and 
shall  be  paid  by  the  county  treasurer  to  the  treasurer  of  the  Ana- 
conda fire  department. 

Sec.  5.  The  treasurer  of  said  fire  department,  before  any  of  said 
tax  shall  be  paid  to  him,  as  hereinbefore  provided,  shall  file  in  the 
office  of  the  clerk  and  recorder  of  Deer  Lodge  county  a  bond,  exe- 
cuted to  the  board  of  county  commissioners,  with  two  or  more  suf- 
ficient sureties  to  be  approved  by  said  board  of  commissioners  in 
such  penal  sum  as  they  may  direct,  conditioned  that  he  will  faith- 
fully and  honestly  pay  out  and  disburse  all  moneys  that  may  be 
paid  by  virtue  of  his  office  under  the  order  of  said  fire  department. 

Sec  6.  It  is  hereby  made  the  duty  of  the  treasurer  of  said  fire 
department  to  make  a  fair,  correct,  and  complete  statement  of  his 
receipts  and  disbursements,  as  such  treasurer,  to  the  board  of  county 
commissioners  at  their  meeting  in  the  month  of  March  of  each  year, 
or  at  such  time  as  they  may  direct. 

Sec  7.  This  act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 

Approved  March  10,  1885. 


AN  ACT  to  provide  for  the  Billings  fire  department. 

Be  it  enacted  by  the  Legislative  Assembly  of  the    Tenitory  of 
Montana  : 

Sec  I.     That  the  county  commissioners  of  Yellowstone  county 
be  and  they  are  hereby  authorized  to  levy  a  special  tax,  not  to 
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exceed  three  (3)  mills  for  the  year  1885,  and  one  (i)  mill  for  each 
succeeding  year,  on  every  dollar  of  the  assessable  property,  both 
real  and  personal,  within  the  limits  of  the  town  site  of  Billings  and 
all  additions  thereto,  for  the  support  and  maintenance  of  the  Bill- 
ings fire  department. 

Sec.  2.  That  the  said  county  commissioners  shall,  at  the  next 
regular  meeting  in  March,  A.  D.  1885,  levy  said  tax  for  the  year 
1885,  and  thereafter  it  shall  be  levied  in  the  same  manner  and  at  the 
same  time  as  are  the  general  taxes  of  the  said  county. 

Sec.  3.  It  is  hereby  made  the  duty  of  the  county  treasurer  of 
Yellowstone  county  to  collect  said  tax  in  the  same  manner  and  at 
the  same  time  as  other  taxes  are  collected. 

Sec.  4.  This  tax  shall  be  known  as  the  "Billings  fire  tax/'  and 
shall  be  paid  by  the  county  treasurer  to  the  order  of  the  treasurer 
of  the  Billings  fire  department  as  audited  by  the  county  commis- 
sioners, and  shall  become  due. 

Sec.  5.  That  the  treasurer  of  said  fire  department,  before  any  of 
said  tax  shall  be  paid  to  him,  as  hereinbefore  provided,  shall  file  in 
the  office  of  the  county  clerk  of  Yellowstone  county  a  bond,  exe- 
cuted to  the  board  of  county  commissioners,  with  two  or  more  suf- 
ficient sureties,  to  be  approved  by  said  board  of  commissioners,  in 
such  penal  sum  as  they  may  direct,  conditioned  that  he  will  faith- 
fully and  honestly  pay  out  and  disburse  all  moneys  that  may  be 
paid  by  virtue  of  his  office  under  the  order  of  said  fire  department. 

Sec.  6.  It  is  hereby  made  the  duty  of  the  treasurer  of  said  fire 
department  to  make  a  fair,  correct,  and  complete  statement  of  his 
receipts  and  expenditures,  as  such  treasurer,  to  the  board  of  county 
commissioners  at  their  annual  meeting,  or  at  such  times  as  they 
may  direct. 

Approved  February  3,  1885. 


AN  ACT  to  provldtt  for  ihe  lupport  and  m*intfen«noe  of  the  PhUipsburg  fire  depaitment. 

Be  it  enacted  by  the  Legislative   Assembly  of  tlu    Territory  of 
Montana  : 

Sec.  I.     That  the  county  commissioners  of  Deer  Lodge  county  be 
and  they  are  hereby  authorized  to  levy  a  special  tax  of  and  not  to 
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exceed,  two  (2)  mills  on  the  dollar  of  assessable  property  within  the 
limits  of  the  fire  district  defined  in  section  7  of  this  act  for  the  sup- 
port and  maintenance  of  the  Philipsburg  fire  department 

Sec.  2.  That  the  said  county  commissioners  shall,  at  their  next 
regular  meeting  after  the  passage  of  this  act,  levy  said  tax  for  the 
year  1885,  and  thereafter  it  shsdl  be  levied  in  the  same  manner  and 
at  the  same  time  as  are  the  general  taxes  of  said  county. 

Sec  3.  It  is  hereby  made  the  duty  of  the  county  treasurer  of 
Deer  Lodge  county  to  collect  said  tax  in  the  same  manner  and  at 
the  same  time  as  other  taxes  are  collected. 

Sec.  4.  This  tax  shall  be  known  as  the  Philipsburg  fire  tax,  and 
shall  be  paid  by  the  county  treasurer  to  the  treasurer  of  the  Philips- 
burg fire  association. 

Sec  5.  That  the  treasurer  of  said  fire  association,  before  any  of 
said  tax  shall  be  paid  to  him,  as  hereinbefore  provided,  shall  file  in 
the  office  of  the  clerk  and  recorder  of  Deer  Lodge  county  a  bond, 
executed  to  the  board  of  county  commissioners,  with  two  or  more 
sufficient  sureties,  to  be  approved  by  said  board  of  commissioners, 
in  such  penal  sum  as  they  may  direct,  conditioned  that  he  will 
faithfully  and  honestly  pay  out  and  disburse  all  moneys  that  may 
be  paid  by  virtue  of  his  office  under  the  order  of  said  fire  association. 

Sec  6.  It  is  hereby  made  the  duty  of  the  treasurer  of  said  fire 
association  to  make  a  fair,  correct,  and  complete  statement  of  his 
receipts  and  disbursements,  as  such  treasurer,  to  the  board  of  com- 
missioners at  their  annual  meeting,  or  at  such  time  as  they  may 
direct 

Sec  7.  That  the  limits  of  the  Philipsburg  fire  district  extend 
from  the  intersection  of  Main  and  Broadway  streets,  in  Philipsburg 
township,  one-half  mile  west ;  from  the  same  point  of  intersection, 
south  one-half  ( }4)  mile ;  from  the  same  point  of  intersection,  east 
one-half  (^)  mile;  from  the  same  point  of  intersection,  north  boun- 
dary of  township  line. 

Sec  8.  All  acts  and  parts  of  acts,  in  conflict  with  this  act,  are 
hereby  repealed. 

Approved  February  27,  1885. 
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AN  ACT  for  th^  oonstruotloii  of  the  Thompson's  Falls  and  Muirayville  wacon  road. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Tenitory  of 
Montana : 

Sec.  I.  That  the  county  commissioners  of  Missoula  county  be 
and  they  are  hereby  authorized,  in  their  discretion,  to  levy  a  special 
tax  of  not  exceeding  two  mills  for  the  year  1885,  on  the  assessable 
property,  both  real  and  personal,  of  the  said  county  of  Missoula, 
for  the  construction  of  a  wagon  road  from  Thompson's  Falls,  in  said 
county,  to  the  summit  of  the  Coeur  d'Alene  mountains,  at  the 
boundary  between  the  territories  of  Idaho  and  Montana,  in  the 
direction  of  the  town  of  Murrayville,  in  the  territory  of  Idaho,  by 
the  best  and  most  practicable  route. 

Sec  2.  That  the  said  board  of  county  commissioners  may,  in 
their  discretion,  at  their  next  regular  meeting  in  June,  1885,  levy 
said  tax  for  the  year  1885  as  are  levied  the  general  taxes  of  said 
county. 

Sec  3.  It  is  hereby  made  the  duty  of  the  county  treasurer  of 
Missoula  county  to  collect  said  taxes,  if  so  levied,  in  the  same 
manner  and  at  the  same  time  as  the  other  taxes  are  collected. 

Sec  4.  The  county  commissioners  of  Missoula  county  are 
hereby  authorized,  in  their  discretion,  to  cause  said  wagon  road  to 
be  built  and  completed  by  the  first  day  of  October,  1885,  and  if 
they  direct  such  road  to  be  built  in  accordance  with  the  provisions 
of  this  act,  they  shall  let  out  to  the  lowest  responsible  bidder  the 
construction  of  said  road  as  a  whole  or  by  sections,  and  shall  take 
ample  bonds  to  secure  the  faithful  performance  of  the  contract  or 
contracts  as  let,  and  shall  pay  the  contractor  or  contractors  by  war- 
rant or  warrants  drawn  on  the  county  treasurer,  and  payable  out  of 
the  funds  herein  provided  for,  and  due  February  15,  1886.  Not 
more  than  two-thirds  of  the  contract  price  shall  be  paid  to  any  con- 
tractor or  contractors  until  the  completion  and  personal  examina- 
tion, acceptance,  and  approval  of  any  contract  or  contracts  so  let  is 
made  by  the  county  commissioners ;  and  when  such  work  is  ap- 
proved and  accepted  by  said  commissioners  the  balance  found  due 
to  any  contractor  or  contractors  shall  be  paid  by  warrant  or  war- 
rants as  herein  provided. 

Sec  5.  The  cost  of  building  said  road,  the  purchase  of  bridges 
already  constructed,  if   necessary,  the  other   proper  expenses  of 
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advertising  for  bids,  of  inspecting  the  work,  and  so  forth,  shall  be 
paid  for  only  out  of  the  fund  created  by  this  act,  and  the  total  cost 
and  expenses  of  building  said  road  shall  not  exceed  the  fund  raised 
by  the  special  tax  herein  provided  for.  If,  after  the  payment  of  all 
costs  and  expenses  as  authorized  herein,  any  surplus  of  said  special 
fund  remains  unexpended,  it  shall  be  transferred  to  the  general  fund 
of  the  county  by  the  treasurer  thereof. 

Approved  March  12,  1885. 


AN  ACT  to  oonflrm  »  certain  deed  made  by  the  preeideni,  aecretary,  and  certain  of  the 
tniateee  of  the  Montana  OoUevlate  Inatitute,  to  Jamea  R.  Rvaeell,  Btka  J.  OroeoTeidt,  and 
Dancan  J.  McMillan,  and  to  oonflrm  the  title  of  the  Oolleice  of  Montan*  to  certain  reftl 
estate  in  the  town  of  Deer  Lodge. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Territory  of 
Montana : 

Sec.  I.  That  a  certain  deed  executed  by  the  president  and  sec- 
retary, and  certain  of  the  trustees  of  the  Montana  collegiate  insti- 
tute, of  the  county  of  Deer  Lodge,  to  James  R,  Russell,  Eika  J. 
Groenveldt,  and  Duncan  J.  McMillan,  dated  the  twenty-fourth  day 
of  August,  eighteen  hundred  and  eighty-two,  and  recorded  in  the 
office  of  the  recorder  of  the  county  of  Deer  Lodge  on  the  twenty- 
sixth  day  of  August,  eighteen  hundred  and  eighty-two,  in  book  "E" 
of  deeds,  on  page  16,  is  hereby  legalized,  ratified,  and  confirmed. 

Sec.  2.  The  deed  mentioned  in  the  first  section  of  this  act,  and 
the  various  mesne  deeds  and  conveyances  made  thereunder, 
whereby  the  land  and  premises  in  said  deed  described  have  been 
conveyed  to  the  college  of  Montana,  are  hereby  declared  to  vest 
the  title  to  said  land  and  premises  in  fee  simple  in  the  said  college 
of  Montana. 

Approved  March  12,  1885". 


AN  ACT  for  the  relief  of  Flak  Brothers. 

Be  it  enacted  by  the  Legislative  Assembly  of  the    Territory   of 
Montana : 

That  the  sum  of  one  hundred  and  thirty-six  dollars  and  sixty 
cents  be  paid  to  Fisk  Brothers,  out  of  any  money  in  the  territorisd 
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treasuiy  not  otherwise  appropriated,  to  reimburse  said  Fisk  Broth- 
ers for  money  paid  by  them  for  cuts  used  in  the  publication  of  the 
marks  and  brands  pamphlets  for  the  years  1883  and  1884;  and  the 
territorial  auditor  is  hereby  directed  to  draw  his  warrant  on  the 
territorial  treasurer  for  such  sum,  payable  to  said  Fisk  Brothers. 

Approved  March  12,  1885. 


AN  ACT  ftir  Um  relief  of  JaMphus  P.lCartbi. 

Be  it  enacted  by  the  Legislative  Assetnbly  of  the   Temtory  of 
Montana: 

Sec.  I.  That  the  board  of  county  commissioners  of  Gallatin 
county  be  and  they  are  hereby  authorized  to  issue  warrants  of  their 
county  in  &vor  of  Josephus  P.  Martin,  to  an  amount  not  exceeding 
five  hundred  dollars,  on  account  for  money  laid  out  and  expended 
as  probate  judge  during  the  year  A.  D.  1883,  incurred  in  entering, 
surveying,  and  platting  the  town  site  of  Domix,  in  said  county  oi 
Gallatin. 

Sec.  2.  Said  warrants  to  be  paid  by  the  county  treasurer  in  the 
same  manner  as  other  claims  against  the  county. 

Approved  March  5,  1885. 


AN  ACT  to  oiuuice  the  namo  of  JunM  WUUam  Haokleman  to  WUliAm  Gave. 

Be  it  enacted  by  the  Legislative  Assembly  of  the   Territory  of 
Montana: 

Sec.  I.  That  the  name  of  James  William  Hackleman,  of  the 
county  of  Missoula,  in  the  territory  of  Montana,  be  and  the  same  is 
hereby  changed  to  William  Cave,  which  he  is  hereby  authorized  to 
assume,  and  by  which  he  shall  hereafter  be  known. 

Approved  January  30,  1885. 
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AN  ACT  to  ehange  tlM  iuan«  of  Maggto  8.  BohibMiffb  to  BUggie  8. 

Be  it  enacted  by  the  Legislative  Assembly  of  the    Tepritory  of 
Montana: 

Sec  I.  That  the  name  of  Maggie  S.  Rohrbaugh,  of  the  county 
of  Jefierson,  in  the  territory  of  Montana,  be  and  the  same  is  hereby 
chaiiged  to  Maggie  S.  Putnam. 

Approved  March  I2,  1885. 


AN  ACT  tooliaago  tho  nAino  of  WSlliAm  Henry  Smith  to  thM  of  WlUiam  Henry  GatIii. 

Be  it  enacted  by  the  Legislative  Assembly  of  the  Tenitory  of 

Montana: 
That  the  name  of  William  Heniy  Smith  be  and  the  same  is 
hereby  changed  to  William  Henry  Gavin. 

Approved  March  10,  1885. 


COUNCIL  CONCURRENT 


AND 


JOINT     RESOLUTIONS. 


Oonnoll  Oononrreni  Betolatlon  for  the  relief  of  Edmund  W.  Bfteh. 

Resolved  by  the  Council^  the  House  Concurring: 

That  the  sum  of  one  hundred  dollars  shall  be  paid  to  Edmund 
W.  Bach,  out  of  any  money  in  the  territorial  treasury  not  otherwise 
appropriated,  for  services  as  an  accountant  and  expert,  assisting  the 
joint  special  committee  appointed  to  examine  the  books  of  the  audi- 
tor and  treasurer ;  and  tlie  territorial  auditor  is  hereby  required  to 
draw  his  warrant  in  favor  of  said  Edmund  W.  Bach,  for  said  sum  of 
one  hundred  dollars. 

Approved  March  12,  1885. 


Oonncil  Joint  Beecdntion  to  pay  for  marks  and  teanda. 

Resolved  by  the  Council  and  House  of  Representatives  of  the  Legisla- 
tive Assembly  of  the  Territory  of  Montana  : 

That  there  be  and  is  hereby  appropriated  out  of  the  territorial 
treasury,  from  any  moneys  not  otherwise  appropriated,  for  the  pur- 
pose of  paying  for  the  manufacture  and  construction  and  engraving 
required  by  the  laws  of  the  territory,  under  the  provisions  of  chap- 
ter VII  of  article  i  of  the  fifth  division  of  the  revised  statutes  of 
Montana,  entitled  "General  Laws,"  the  sum  of  ninety-three  dollars 
and  ten  cents. 
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The  territorial  auditor  is  hereby  directed  to  draw  his  warrant  on 
the  tetritorial  treasurer  for  the  amount  of  ninety-three  and  lo-ioo 
dollars,  in  favor  of  George  P.  Reeves  &  Co. 

Approved  March  5,  1885. 


OocmoU  Joint  RMolution  for  the  dlstrlbntion  oTitatiitos. 

Be  it  Resolved  by  the  House  of  Representatives  and  Council  of  the 
Legislative  Assembly  of  the  Tenitory  of  Montana: 

That  one  copy  of  the  laws  of  Montana,  revised  statutes  of  1879, 
bound  with  the  laws  of  the  extra  session  of  1879  ^^^  twelfth  session 
of  1 88 1,  one  copy  of  the  laws  of  the  thirteentii  session,  1883,  ^^ 
also  one  copy  of  the  laws  of  the  fourteenth  session,  1885,  whenever 
the  same  shall  be  in  print  and  bound,  shall  be  distributed  to  each 
member  of  the  council  and  house  of  the  fourteenth  session  of  the 
Montana  legislative  assembly. 

Approved  March  10,  1885. 


Oouncil  Joint  Beaolution  to  defray  the  expenaeeof  the  Joint  oommitiee  Tisitinir  ^he  penitenti- 

ury  end  terntorlal  Inaene  aeylum. 

Be  it  Resolved  by  the  Legislative  Assembly  of  the  Territory  of 
Montana  : 

That  there  is  hereby  appropriated  out  of  the  territorial  treasury, 
out  of  any  moneys  not  otherwise  appropriated,  the  sum  of  fourteen 
dollars  and  fifty  cents,  in  favor  of  each  of  the  following  named  per- 
sons :  F.  L.  Green,  Will  Kennedy,  H.  R.  Buck,  J.  M.  Page,  G.  R. 
Tingle,  W.  O.  Speer,  Martin  L.  Emigh,  and  Jesse  F.  Taylor. 

That  said  named  persons  served  as  joint  members  of  a  special 
committee,  duly  authorized  by  a  joint  resolution  passed  by  both 
the  council  and  house  of  representatives  of  the  fourteenth  legisla- 
tive assembly,  and  that  fourteen  dollars  and  fifty  cents  each  is  the 
actual  amount  of  expenses  necessarily  incurred.  The  territorial 
auditor  is  hereby  authorized  to  draw  his  warrants  on  the  territorial 
treasurer  for  the  above  amount,  in  fcivor  of  each  of  the  above-named 
persons. 

Approved  March  10,  1885. 


HOUSE  CONCURRENl' 


AND 

i 


JOINT  RESOLUTIONS. 


I 


House  Concurrent  Besolation  in  reference  to  olHcial  mape  of  Montana. 

Resolved  by  the  House,  the  Council  Concurring : 

That  William  P.  Snow  is  authorized  to  compile  and  draft,  and 
cause  to  be  lithographed,  at  his  own  expense,  a  map  of  the  territory 
of  Montana,  which  shall  represent  all  government  surveys,  so  far  as 
they  are  extended  and  have  been  or  shall  be  officially  returned  to 
the  surveyor  general's  office  of  this  territory  on  or  before  March  i, 
1885,  the  location  of  all  reservations,  railroads,  county  boundaries, 
cities,  towns,  and  places  of  public  interest ;  also  the  rivers,  creeks, 
streams,  mountains,  mountain  ranges,  and  valleys  of  this  territory; 
which  map,  when  completed  and  approved  as  hereinafter  provided, 
shall  be  known  and  may  be  published  by  him^  at  his  own  expense, 
as  the  official  map  of  Montana  territory. 

Upon  the  completion  of  such  map,  the  same  shall  be  submitted 
to  the  governor,  president  of  the  council,  speaker  of  the  house  of 
representatives,  superintendent  of  public  instruction,  and  the  United 
States  surveyor  general  for  Montana,  and  if  approved  by  a  majority 
of  them,  they  shall  indorse  thereon  a  certificate  of  the  &ct  of  such 
approval,  which  may  be  published  with  such  maps.  Such  maps 
shall  not  be  less  than  three  feet  three  inches  by  two  feet  six  inches 
in  size,  or  of  a  less  scale  than  fifteen  miles  to  the  inch,  and  shall  be 
printed  or  lithographed  upon  a  good  quality  of  paper  commonly 
used  for  such  purposes. 
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Upon  the  approval  and  publication  of  such  map,  on  or  before  the 
first  day  of  January,  1886,  the  auditor  of  the  territory  shall  purchase 
from  the  said  William  P.  Snow  three  hundred  copies  thereof^ 
mounted  on  cloth,  and  with  rollers,  at  the  price  of  two  dollars  per 
copy,  for  the  use  of  the  territory,  to  be  distributed  as  hereinafter 
provided,  and  shall  draw  an  order  on  the  territorial  treasure/,  on 
the  delivery  at  his  office,  in  payment  for  said  maps. 

Such  maps  shall  be  distributed  by  the  auditor  as  follows :  One 
each  to  the  governor,  secretary,  auditor,  treasurer,  superintendent 
of  public  instruction,  for  the  use  of  their  offices;  sJso  one  copy  to 
each  department  of  the  general  government,  and  the  secretsuy  of 
each  state  and  territory  of  the  United  States,  with  request  for  ex- 
change ;  one  to  each  county  for  the  use  of  the  county  conamission- 
ers;  one  to  each  school  district  or  school  room  in  the  territory  now 
or  to  be  hereafter  opened  or  used  as  such,  to  be  delivered  upon  the 
requisition  of  the  territorial  or  county  superintendent  of  public 
schools  for  the  proper  county. 

The  territory  shall  in  no  way  or  manner  become  liable  for  the 
payment  of  any  expenses  of  making  or  publishing  such  maps. 

Approved  March  12,  1885. 


House  Joint  Besolatlon  for  the  appointment  of  ooo&mtlteeolerka. 

Resolved  by  the  Legislative  Assembly  of  the  Territory  of  Montana  : 

That  the  judiciary  committee,  and  the  committee  of  ways  and 
means,  of  each  house  are  hereby  authorized  and  empowered  to 
employ  one  clerk  for  each  of  said  committees,  whose  duties  it  shall 
be  to  assist  the  chief  clerk  and  the  enrolling  and  engrossing  clerk, 
and  the  committees  of  the  two  houses,  and  perform  such  other 
duties  as  may  be  assigned  them ;  and  for  such  services  they  shall 
receive  the  sum  of  four  dollars  per  day.  And  the  territorial  auditor 
is  authorized  and  required  to  issue  his  warrant  on  the  territorial 
treasurer  for  the  amounts  due  said  clerks,  upon  the  certificate  of 
the  chief  clerk  and  presiding  officer  of  each  house. 

Approved  January  22,  1885. 
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House  Joint  Besolntion  for  the  relief  of  William  A.  Clark. 

Be  it  Resolved  by  the  Legislatrve  Assembly  of  the   Territory  of 
Montana  : 

That  the  sum  of  ninety-seven  dollars  be  paid  to  William  A. 
Clark,  out  of  any  money  in  the  territorial  treasury  not  otherwise 
appropriated,  to  reimburse  said  Clark  for  money  paid  by  him  to  pay 
postage  on  the  constitution  of  Montana  and  address  to  voters, 
mailed  to  voters  of  Montana  by  the  secretary  of  Montana;  and  the 
territorial  auditor  is  hereby  directed  to  draw  his  warrant  on  the  ter- 
ritorial treasurer  for  such  sum,  payable  to  said  William  A.  Clark. 

Approved  January  23,  1885. 


Honae  Joint  Beaolation  to  provide  for  the  ezpenaee  of  the  Montana  exhibit  at  the  World's 
Fair  and  Cotton  Centennial  Biqpoeition,  now  in  progreaa  at  New  Orleana. 

Be  it  Resolved  by  the  House  of  Representatives  of  the  Temtory  of 
Montana^  the  Council  Concutring: 

That  the  sum  of  five  fiiousand  dollars,  or  so  much  thereof  as 
may  be  necessary,  be  and  the  same  is  hereby  appropriated  out  of 
any  money  in  the  treasury  not  otherwise  appropriated  to  defray  the 
expenses  of  the  Montana  exhibit  at  the  World's  Exposition  now  in 
progress  at  New  Orleans,  to  be  expended  under  the  joint  care  and 
responsibility  of  Gen.  John  S.  Harris  and  William  A.  Clark,  com- 
missioners of  Montana,  said  sum  to  be  in  full  for  all  expenses  here- 
tofore incurred  in  connection  with  said  exhibit,  whether  for  salaries 
of  employes,  printing  pamphlets,  or  otherwise,  as  well  as  for  any 
further  expenditures  that  may  be  necessary  in  the  further  progress 
of  said  exposition ;  and  the  territorial  auditor  is  hereby  directed  to 
draw  his  warrant  upon  the  treasury  for  the  whole  or  any  part  of 
this  appropriation,  upon  the  order  of  the  aforesaid  commissioners, 
and  their  filing  vouchers  therefor. 

Approved  January  23,  1885. 


House  Joint  Besolntion  in  relation  to  oattto  ditsates  and  national  cattle  trail. 

Whereas,  it  is  an  acknowledged  &ct  that  contagious  pleuro  pneu- 
monia, or  lung  plague,  does  exist  and  has  existed  for  years  in 
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herds  of  cattle  in  some  of  the  states,  in  spite  of  partial  attempts 
to  stamp  it  out ;  and 

Whereas,  the  existence  of  this  dread  disease  is  a  constant  source 
of  danger  to  the  great  cattle  interests  of  the  United  States,  and 
more  particularly  to  the  western  states  and  territories,  where 
millions  of  cattle  in  a  half  wild  condition  graze  upon  the  hardy 
and  nutritious  grasses  that  clothe  these  vast  arid  and  semi-arid 
regions,  and  where  the  very  fact  of  these  cattle  being  in  a  half 
wild  state,  and  roaming  at  will  over  large  areas,  would  render  it 
utterly  impossible  to  so  control  them  as  to  enable  those  commu- 
nities to  stamp  out  or  eradicate  this  or  any  other  contagious  dis- 
ease, when  once  introduced ;  therefore, 

Resolved  by  the  Legislative  Assembly  of  the  Territaty  of  Montana  : 

That  above  all  other  questions  this  interest  requires  most  careful 
investigation  and  protection,  and  that  we  consider  it  imperatively 
necessary  that  our  territorial  government  should  provide  every 
means  and  method  in  its  power  for  detecting  and  stamping  out  of 
any  contagious  disease  on  its  first  appearance  in  our  territory ;  and 
further,  that  we  must  earnestly  request  congress  to  provide  such 
ample  and  practicable  quarantine  regulatibns  as  will  guarantee  the 
complete  suppression  of  any  and  all  contagious  diseases  in  every 
locality  in  the  United  States ;  and 

Resolved,  that  congress  should  empower  the  president  of-the 
United  States  to  quarantine  any  locality  where  contagious  disease 
may  appear,  and  thus  prevent  its  spread  and  suppress  it,  as  well 
for  our  own  safety  as  to  increase  the  foreign  demand  for  our  ani- 
mal products ;  and 

Resolved,  that  in  view  of  the  great  perils  to  northern  cattle  from 
Texas  fever,  and  the  losses  that  are  certain  to  be  sustained  from 
contact  with  Texas  cattle,  shipped  or  driven  northward,  we  look 
upon  the  proposed  national  cattle  trail  as  dangerpus  and  imprac- 
ticable, and  that  its  adoption  and  establishment  would  be  a 
severe  blow  to  the  best  interests  of  Montana  cattle  growers;  and 
be  it  further 

Resolved,  that  copies  of  these  resolutions  be  forwarded  by  his 
excellency,  the  governor  of  Montana,  to  the  president  of  the  Uni- 
ted States,  and  the  presiding  officers  of  both  houses  of  congress 
and  to  Hon.  Martin  Maginnis,  delegate  in  congress,  and  that  the 


RESOLUTIONS.  233 


president  of  the  United  States  be  requested  to  call  the  special 
and  immediate  attention  of  congress  to  the  subject. 

James  K  Callaway, 

Speaker  of  the  House  of  Representatives, 
F.  K.  Armstrong,  President  of  the  Council. 


House  J<^t  Resolution  for  Ibo  relief  of  Flak  Brothers,  Helena. 

Be  it  Resolved  by  the  Legislative  Assembly  of  the  Territory  of 
Montana: 

That  there  be  and  there  is  hereby  appropriated  out  of  any  money 
in  the  territorial  treasury  not  otherwise  appropriated,  the  sum  of 
ninety-eight  and  75-100  dollars,  to  pay  for  printing  tickets  for  vot- 
ing on  the  state  constitution,  and  for  furnishing  wrappers  for  mail- 
ing the  constitution  to  voters,  by  Fisk  Brothers,  Helena,  and  that 
the  territorial  auditor  be  and  he  is  hereby  authorized  and  required 
to  draw  his  warrant  on  the  territorial  treasurer  for  such  sum,  paya- 
ble to  Fisk  Brothers. 

Approved  January  30,  1885. 


House  Joint  Resolution  to  compensate  Charles  H.  Snell  for  oertain  serTioes  rendered. 

Be  it  Resolved  by  the  Legislative  Assembly  of  the  Territory  of 
Montana: 

That  the  sum  of  one  hundred  and  twenty-eight  and  50-100  dol- 
lars be  appropriated  out  of  any  moneys  in  the  territoricd  trea.<«ury, 
not  otherwise  appropriated,  to  compensate  Charles  H.  Snell  for 
reading  and  correcting  proof  of  constitution  of  Montana  and  address 
to  voters,  and  putting  same  in  wrappers,  and  directing  and  mailing 
same.  The  territorial  auditor  is  authorized  to  draw  his  warrant  on 
the  territorial  treasurer  for  the  above  amount. 

Approved  February  13,  1885. 
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House  Joint  BetoluUon  for  plMslns  ixwonuioe  on  tho  Montonn  law  libmiy. 

Be  it  Resolved  by  the  Council  and  House  of  Representatives  of  the 
Legislative  Assembly  of  the  Territofy  of  Montana  : 

That  the  sum  of  three  hundred  and  twenty-five  [and]  50-100  dol- 
lars be  and  is  hereby  appropriated  from  the  funds  of  the  territorial 
treasury,  not  otherwise  appropriated,  for  the  purpose  of  securing  a 
five-years'  policy  of  insurance  against  fire,  for  the  sum  of  seven 
thousand  dollars  on  the  Montana  law  library,  located  in  the  city  of 
Helena,  Montana ;  and  that  the  territorial  auditor  is  hereby  directed 
to  draw  his  warrant  for  said  amount  of  insurance  premium,  three 
hundred  and  twenty-five  dollars  and  fifty  cents,  and  that  chief  justice 
D.  S.  Wade  be  authorized  to  procure  said  insurance. 

Approved  March  5,  1885. 


Boom  Joint  BMolnUon  for  the  employment  of  edditJonal  olerke. 

Be  tt  Resolved  by  the  Legislative  Assembly  of  the    Territory  of 
Montana : 

That  the  committees  of  enrollment  of  the  council  and  house  of 
representatives  are  hereby  authorized  to  employ  one  clerk  each,  at 
a  salary  of  four  dollars  per  diem,  to  perform  such  duties  as  may  be 
assigned  to  them. 

The  territorial  auditor  is  hereby  authorized,  upon  the  receipt  of 
the  certificate  of  the  chief  clerks  as  to  employment  and  attendance, 
to  draw  his  warrant  for  the  amount  of  pay  due  in  feivor  of  the  clerks 
authorized  herein. 

Approved  March  5,  1885. 


Honee  Joint  Resolution  for  the  employment  of  Additional  derks. 

Be  it  Resolved  by  the  Legislative  Assembly  of  the  Territory  of 
Montana : 

That  the  enrolling  and  engrossing  committees  are  hereby  author- 
ized to  employ  such  additional  clerks  as  they  may  deem  necessary. 
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and  such  clerks  shall  receive  as  compensation  the  sum  of  four  dol- 
lars per  day ;  and  the  territorial  auditor  is  hereby  authorized  to 
draw  his  warrants  on  the  territorial  treasurer  for  moneys  due  such 
clerks,  on  the  order  of  the  chief  clerks. 

Approved  March  12,  1885. 


MEMORIALS. 


House  Joint  Memorial  oonoeming  leMtn^r  *nd  reduction  of  the  Crow  Indian  iftBcgftion 


71?  the  Honofoble,  the  Senate  and  House  of  Representatives  of  the 
United  States ^  in  Congress  assembled: 

Your  memorialists,  the  council  and  house  of  representatives,  com- 
posing the  legislative  assembly  of  the  territory  of  Montana,  respect- 
fully represent  to  your  honorable  bodies: 

That  the  Crow  Indians,  whose  reservation  is  in  the  territory  of 
Montana,  have  selected,  and  the  Indian  bureau  has  had  surveyed 
for  them,  that  portion  of  their  reservation  east  of  the  Big  Horn 
river,  which  contains  an  ample  amount  of  excellent  agricultural 
lands,  for  all  their  future  needs,  besides  a  vast  tract  of  grazing 
country,  fully  supplying  all  possible  future  demands  for  agricultural 
and  grazing  purposes : 

That  since  their  removal  from  their  old  agency  on  Stillwater 
creek  to  their  present  location  on  the  Little  Big  Horn  or  Custer 
river  several  attempts  have  been  made,  and  are  now  being  made,  by 
stock  raising  syndicates  and  speculators,  by  fraud  and  misrepresen- 
tation, to  induce  the  Indians  to  lease  that  part  of  the  reservation 
vacated  by  them,  west  of  the  Big  Horn  river,  for  which  they  have 
no  use,  for  a  term  of  years,  and  upon  such  terms  and  conditions  as 
are  not  only  an  unjust  and  a  manifest  injury  to  the  Indians,  but  an 
infraction  of  the  policy  of  the  government  in  the  disposal  of  the 
public  lands  within  our  domain,  and  in  contravention  of  the  princi- 
ples of  both  the  political  parties,  as  declared  in  their  recent 
platforms: 

Wherefore,  your  memorialists  earnestly  pray  that  your  honorable 
bodies  will  speedily  take  such  steps  as  may  be  necessary  to  prevent 
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the  leasing  or  disposing  of  said  lands  to  any  public  or  private  cor- 
poration or  individual,  and  to  restore  that  portion  of  the  Crow  res- 
ervation recently  abandoned  by  the  Indians,  west  of  the  Big  Horn 
river,  to  the  public  domain,  for  the  benefit  of  actual  settlers  only, 
thereby  relieving  these  Indians  in  the  future  from  the  evil  influences 
of  the  importunities  and  machinations  of  desig^ning  speculators. 
And  your  memorialists,  as  in  duty  bound,  ever  pray. 

James  E.  Callaway, 

Speaker  of  the  House  of  Representatives, 

F.  K.  Armstrong,  President  of  the  Council 


OounoU  Joint  Memorial  oonoeminff  the  ezecutiTe  order  of  the  preddent  of  the  United  States 
letting  apart  oertain  lands  m  Montana  as  a  reserve  f6r  the  Oheyemie  Indians. 

To  the  President  of  the  United  States: 

Your  memorialists,  the  council  and  house  of  representatives  of 
the  territory  of  Montana,  respectfully  represent: 

That  by  an  executive  order  of  the  president  of  the  United  States, 
dated  November  26,  1884,  a  large  tract  of  public  land  on  the  Rose- 
bud river,  in  Montana  territory,  on  the  east  side  of  the  Crow  Indian 
reservation,  was  set  apart  as  a  reservation  for  the  use  of  the  Chey- 
enne Indians ;  that  said  action  of  the  president  operates  to  the  dam- 
age and  hurt  of  numerous  bona  fide  settlers  on  said  Rosebud  river 
who  had  made  there,  prior  to  said  executive  order,  homes  for 
themselves,  and  have  become  citizens  of  this  territory;  that  said 
action  of  the  president  will  tend  to  discourage  good  men  from  com- 
ing into  our  territory  on  account  of  the  danger  of  the  United  States 
setting  apart  the  lands  surrounding  that  which  they  might  settle  as 
Indian  reservation,  thereby  depriving  such  settlers  of  the  benefits  of 
schools  and  other  advantages  of  a  civilized  community ;  that  there 
is  now  a  very  large  proportion  of  the  territorial  limits  of  Montana 
set  apart  for  Indian  reservations — a  much  larger  proportion  than  in 
any  other  state  or  territory,  much  of  said  reservations  being  wholly 
unused,  thereby  retarding  the  growth  of  material  wealth  and  popu- 
lation in  this  territory ;  that  the  Indian  reservations  now  in  Montana 
should  be  diminished,  and  not  increased. 

Your  memorialists,  therefore,  earnestly  ask  that  said  executive 
order  of  November  26,  1884,  be  revoked,  and  that  a  reserve  for 
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said  Cheyenne  Indians  be  created  and  made  out  of  a  portion  of  die 
lands  heretofore  reserved  for  the  use  of  Indian  tribes. 

James  K  Callaway, 

Speaker  of  the  House  of  Representatives, 

F.  K.  Armstrong,  President  of  the  Coundl. 


Home  Joint  Mcnorial  oonooning  Ihe  repeal  of  Ihe  Dmmi  Lead  AcAk  of  Much  8, 1877. 

To  the  Honorable,  the  Senate  and  House  of  Representatives  of  the 
United  States  in  Congress  assembled: 

Your  memorialists,  the  council  and  house  of  representatives, 
composing  the  leg^islative  assembly  of  the  territory  of  Montana, 
respectfully  represent  to  your  honorable  bodies : 

That  nearly  all  the  public  domain  now  left  open  to  settlement  in 
the  territory  of  Montana  is  desert  land ;  that  is,  it  needs  artificial 
irrigation  to  render  it  fit  for  agricultural  uses ;  large  quantities  of 
these  table  or  bench  lands  have  been  rendered  productive  under  the 
provisions  of  the  desert  land  act  of  March  3,  1877,  and  if  this  act 
should  be  repealed,  it  would  be  practically  impossible  hereafter  to 
profitably  reclaim  these  lands  from  their  unproductive  character,  as 
the  limited  quantity  which  could  be  taken  under  the  homestead  act 
would  not  be  sufficient  to  enable  the  entryman  to  live  off  the  profits 
products,  in  this  climate,  where  the  seasons  are  short,  and  transpor- 
tation limited  and  difficult. 

Your  memorialists  would,  therefore,  most  earestly  pray  that  the 
desert  land  act,  which  will  be  of  the  g^reatest  practical  value  hence- 
forward in  this  territory,  be  not  repealed. 

James  E.  Callaway, 

Speaker  of  the  House  of  Representatives, 
F.  K.  Armstrong,  President  of  the  Council. 


OoiumU  Joint  Memorial  oonoemlnt  the  United  Steles  penttcntleiy  in  MohImul 

To  the  Honorable,  the  Senate  and  House  of  RepfesentaAues  of  the 
United  States  in  Congress  assembled: 

Your  memorialists,  the  council  and  house  of  representatives, 
composing  the  legislative  assembly  of  the  territory  of  Montana,, 
respectfully  represent  to  your  honorable  bodies : 
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That  the  United  States  penitentiary  at  Deer  Lodge,  Montana  ter- 
ritory, in  which  are  confined  the  convicts  sentenced  by  the  courts 
in  this  territory,  has  but  twenty-eight  cells  suitable  for  one  prisoner 
each,  and  that  confined  in  said  penitentiary  are  nearly  one  hundred 
convicts;  that  the  origrinal  plan  of  said  penitentiary  contemplated 
the  erection  of  another  wing,  which  has  not  been  built,  and  which 
is  now  very  necessary  to  the  proper  care  and  safe  keeping  of  the 
prisoners  confined  therein;  that  the  wing  of  said  penitentiary 
already  constructed  was  paid  for  fixmi  the  revenue  received  by  the 
government  in  this  territory;  that  the  health  of  the  prisoners  is 
greatly  impaired  by  the  crowded  condition  of  the  penitentiary;  and 
the  rapidly  increasing  number  of  long  term  convicts,  many  of  whom 
are  desperate  characters,  and  who  are  necessarily  in  constant  com- 
munication with  each  otiher,  endangers  the  safety  of  the  guards,  and 
of  the  community  in  which  the  penitentiary  is  located. 

Your  memorialists  would,  therefore,  earnestly  pray  your  honora- 
ble bodies  to  make  an  adequate  appropriation  to  complete  said  pen- 
itentiary according  to  the  original  plans,  and  would  suggest  the 
setting  off  of  a  portion  of  the  intemil  revenue  receipts  collected  in 
Montana  for  that  purpose.  And  your  memorialists  will,  as  in  duty 
bound,  ever  pray. 

James  E.  Callaway, 

Speaker  of  the  House  of  Representatives, 
F.  K.  Armstrong,  President  of  the  Council 
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To  execute  surveys  on  request- 
compensation.  2  447 


S9 
S9 

60 

60 
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CRIMINAL  ACTIONS.                 page. 
Amendment  to  {  21 1,  of  third  divi- 
sion, revised  statutes 74 

CRIMINAL  LAWS. 
Sections  69  and   70  of  chap.  V, 
fourth  division,  revised  statutes, 
regarding  burglary,  amended 50 

CRIMINAL  PRACTICE  ACT. 
Amendment  to  {    77,   chap.  6,  of 
revised  statutes 40 

CROW  INDIAN  RESERVATION. 
?orm  part    of,    and  attached  for 
judicial  purposes  to  Yellowstone 
county,  I  1-2 74 

CUSTER  CO.— BONDS. 

Amount  of  issue,  gi 134 

Denominations  and  interest,  J  2....  134 

Exchanged  for  warrants,  J  3 135 

Tax  levy  for  interest  and  sinking 

ftind,  I  4 135 

New  York  agency,  §  6 135 

Further  issue  of,  §  1 136 

CUSTER  CO.— WARRANTS. 

Exchanged  for  bonds,  J  3 135 

Not  to  be  issued  unless  funds  to 

pay»  i  9 136 

DAWSON  CO.— BONDS. 

Amount  of  issue,  I  i 137 

Exchanged  for  warrants,  J  2 137 

DEADLY  WEAPONS. 

Penalty  for  drawing  threateningly, 

i  1 75 

DEAF      MUTE     AND      BLIND 
CHILDREN. 
See  Blind  Persons. 

DEER  LODGE  CO.— BONDS. 

Payment  of,  {  1-2 146 

DEER  LODGE  CO.— SCHOOL 
BONDS. 

Amount  of,  2  I 215 

Election  for  or  agamst,  {  2 215 

Sale  of,  §3 216 

Sinking  fund,  {  6 216  i 

DILLON— INCORPORATION  OF.        I 

Boundaries 161  • 

City  council 162  \ 

Mayor 163 

Elections 164 

Powers  of  city  council 164 

Duties  of  mayor 167 

Proceedings  in  special  cases.. 169 

Miscellaneous  provisions 169 


DISTRICT  ATTORNEYS.  pace. 

May  appoint  deputies,  J  7 61 

Fees  of  same,  {  7..... 61 

DOMESTIC  ANIMALS. 

Territorial  veterinary  surgeon  to 
investigate  all  contagious  dis- 
eases among,  {  2 31 

Owners  to  report  arrival  at  quaran- 
tine, 2  2 31 

No  unbound  animals  to  be  turned 
loose,}  2 32 

Exempted  from  inspection,  J  2 32 

Veterinary  surgeon  may  quaran- 
tine, §  3 32 

Owners  to  pay  all  expenses  of 
quarantine,  |  3 32 

May  be  ordered  killed,  {4 33 

A  jury  of  three  persons  to  appraise 
value  of  animals  killed,  {  5 33 

Carcases,  hide  and  excrement  to  be 
burned,  J  5 34 

Governor  to  prohibit  importation, 

I  7 34 

Penalty  for  disregarding  quaran- 
tine, 8  7 34 

Owners  of  animals  suspected    of 

disease  to  report,  J  8 35 

Unlawful  to  sell  diseased  animals, 

i  9 35 

Unlawful  to  kill  for  butcher  pur- 
poses, 2  9 35 

Passing  through  the  territory  sub- 
ject to  same  restrictions,  {  9 36 

Qaims  for  animals  killed  to    be 
submitted  to  the  territorial  auditor, 

8  9 36 

Two-thirds  of  ordinary  value  to  be 
paid  by  the  territory,  {  9 36 

Certain  animals  not  to  be  paid  for, 
{  10 37 

FEES. 
Of  justices  of  the  peace  and  of  con- 
stables, limited,  {  1 88 

See  Compensation  of  County  Officers, 

FENCES. 

Legal  fences  defined,  2  i 77 

Barbed  wire  and  penalty,  {  2 78 

FERGUS,  COUNTY  OF. 

Boundaries  and  county  seat,  2  i 7^ 

Meagher  county  assets  and  liabili- 
ties, Dec.  1, 1886, 2  2 79 

Warrants  to  be  issued  and   how 

paid,  2  3 80 

Election  of  officers,  2  4 80 

Appointment  of  minor  officers,  2  5-  ^ 
Records  to  be  transcribed  by  clerk 

of  Meagher  county,  2  8 81 
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FERGUS,  COUNTY  OF.  page. 

Tenure  of  office  of  certain  officers, 

J  9 «i 

District  courts  and  clerks,  {  9.. 82 

Limitation  of  indebtedness,  {  10...    82 

When  to  take  effect,  2  11 82 

FISH. 
See  Game. 

FURBEARING  ANIMALS. 
See  Gamt, 

FORT    BENTON,     AMENDING 
CHARTER  OF. 

Boundaries 173 

City  council 174 

Mayor. 174 

Elections 174 

Powers  of  city  council. 175 

GALLATIN  CO. 

To  pay  for  surveying  the  town  site 
of  Domix 225 

GAME. 

Transportation  out  of  territory  pro- 
hibited, J  1 83 

Protection  of— duties  of  grand 
jurors,  2  13 84 

Legal  fishing  tackle,  \  10 84 

Seine  for  fishing  unlawful,  where, 
?  10 84 

Poaching  prohibited,  2  i 104 

Quail,  unlawful  to  kill,  2  i<... no 

Fish  protected,  2  i 121 

GAS  LIGHT  AND  WATER  COM- 
PANIES. 
Interference  with  appliances  pro- 
hibited, 2  1 85 

GAVIN,  WILLIAM  HENRY. 
Change  of  name 226 

GUNNING. 
See  Game, 

HELENA,  AMENDING  CHARTER 

OF. 

Ordinances 187 

Mayor 188 

Taxes 188 

Health  regulations 189 

Streets 189 

Combustible  materials ^  190 

Regarding  animals  running  at  large, 

and  travel  in  streets.. 190 

Private  property  for  public  use 190 

Compensation  .  or  j,  damages    for 

same..... 192 

Interest  on  warrants... , .,  193 


HELENA,  AMENDING  CHARTER 

OF.  PAGIL 

Special  taxes  for  improvements.....  193 

HURDY  HOUSES. 
Keeping  of,  prohibited,  2  204, 86 

INSANE  INQUESTS. 
Fees  of  jurors,  2  ' 88 

INSURANCE  COMPANIES. 
Licenses  and  fees,  2  32 87 

JEFFERSON  CO.—JAIL. 

Issue  of  bonds  to  pay  for. 144 


JURATS. 

Signing  in  blank  prohibited,  2  i... 
Penalty  for  so  doing,  2  i 

JUSTICES  OF  THE  PEACE 
Limitation  of  fees  of,  2  i 


30 
30 


88 


LEGISLATIVE  ASSEMBLY. 

Certificate  of  election  to,  2  i 89 

Temporary   organization    of    the 

council,  2  2 89 

Permanent   organization     of    the 

council,  23; 90 

Terms  of  office  of  officers  of  the 

council,  2  4 90 

Temporary     organization    of   the 

house  of  representatives,  2  5 90 

Permanent  of  same,  2  6 -    90 

Subordinate  officers  of  same,  2  7—    9^ 
Majority  vote  required  to  elect  offi- 
cers, 2  8. 90 

Attendance  of  absentees  enforced, 

2  9 91 

Resignation  of  members,  2  i^ 9^ 

Chairman  of  committees  to  admin- 
ister oaths,  2  II.... 9^ 

LEWIS    AND    CLARKE    CO.— 

COURT  HOUSE. 
County  commissioners  to  build,  2  x  138 
Denomination     and     interest     of 

bonds,  2  2^ 139 

Interest  payable,  where,  2  5 I39 

Proceeds  of  sale  of  bonds  to  create 

fund,  2  6 140 

Redemption  of  bonds,  2  7 140 

P&y  of  commissioners,  2  8.. 140 

Plans  and  contracts,  2  9 140 

Supervising  architect,  2  tl ~  141 

^.ocationof,  2  12 141 

To  be  built  of,  2  13 .-  Hi 

Lease  rooms  for  officers  and  courts 

while  building,  2  15 142 
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LIVE  STOCK,  PROTECTION  OF. 

PAGB. 

See  Board  of  Siock  Commisswmtrs. 
See  Stock  Inspector  cmd  Detective 


MARKS  AND  BRANDS. 
To  pay  for  cuts  used  iiTpablica- 
tion  of. 22$ 

MEAGHER  CO. 
Boundaries  altered,  {  12^ 83 

MEAGHER  CO.— JAIL. 
To  be  erected  at  Lewiston,  }  i......  138 

Feigns  county  to  settle  for,  {  2 138 

MILEAGE. 

Allowed  constables,  {  13, 70 

Allowed  sherifi,  {  10 , ^    69 

Allowed  officers,  jurors  and  wit- 
nesses, 2  14 71 

MILITIA. 
See  National  Guard  0/ Montana. 

MISSOULA  CO.— SCHOOL  BONDS. 

Amount  of,  }  i 217 

Sale  of,  1 3 218 

Sinking  tund,  {  4 218 

Redemption,]  5 218 

Bond  of  trustees,  {  7, 219 

MISSOULA— INCORPORATION  OF. 

Boundaries 194 

Corporate  powers^  how  divided.....  194 

Cbuncil 195 

Mayor 204 

Court , 206 

Attomev  and  treasurer... 207 

Marshal  and  assessor 209 

Qerk 21 1 

Tax  book ^  212 

Surveyor 212 

Officers  of  deaion 212 

Elections 213 

Oath  of  office 214 

Ordinances 214 

MONTANA  COLLEGIATE   INSTI- 
TUTE. 
In  relation  to  deed 224 

NATIONAL  GUARD  OF  MON- 
TANA. 

Gtizens  may  organize,  {  i 95 

Commander-in-chief,  2  2.... 96 

Staff  officers,  2  2 96 

Orders  of  the  commander-in-chief, 

J  3 -    0 

Duties  of  staff  officers,  2  4 96 


NATIONAL  GUARD  OF  MONT.  page. 

Company  by-laws,  2  5.... .••..  97 

Minimum  and  maximum  of  same, 

i  6 97 

Company  and  regimental  officers, 

how  elected,  2  7 97 

Oath,  2  8 97 

How  ddled  into  service,  2  9-^ 97 

How  armed  and  drilled,  2  10 98 

Public  parade,  2  1 1 -    9^ 

Companies  to  give  bonds  for  arms 

issued,  2  13 98 

Compensation  and  patrons,  2  i3<...    98 

Uniform,  2  16 99 

l^oofor  expenses,  2  17 99 

Fmes  and  dues,  2  iS 99 

Court  martial,  2  19 99 

Resignations,2  20 loo 

Penalty  for  not  providing  uniform, 

2  21 100 

Inspection,  2  22 100 

Allowance  received  by  companies, 

2  22 100 

NOTARIES  PUBLIC. 

Governor  to  appoint,  2  909 loi 

Term  of  office,  2  909 loi 

Removal  of  residence,  2  9^^ ^^^ 

File  commission,  2  3 loi 

OLEOMARGARINE. 
See  Butter  and  Cheese, 

Sale  of  regulated,  2  1 102 

Notices  to  be  posted,  2  i 102 

Hotels  to  post  same,  2  2 102 

PENITENTIARY. 
Of- the  state  or  territory  contracted 
with  for  keeping  of  prisoners  to 
be  the  penitentiary  of  the  terri- 
tory, 2  6 58 

PERSONAL  PROPERTY. 
Amendments  to  sections   155  and 
739,  first  division,  revised  stat- 
utes   103 

PHILIPSBURG. 
Provide  for  fire  department 221 

PLEADINGS. 
See  Civil  Actions, 

POACHING. 
See  Game, 

POLL  TAX. 
See  Poor  lax. 
See  Road  Tax, 

POOR. 
Sec  County  Poor, 
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POOR  TAX.  PAGE. 

Duties  of  assessors,  {  455 105 

Who  taxed,  2  1021 105 

How  collected,  {  1021 105 

PRIZE  FIGHTING. 

Prohibited.  8  i„ 108 

Participants  or  attendants    to    be 

punished,  |  2 .....■••  108 

Recognizance  to  be  given  not  to 

engage  in,  {  3 108 

Duties  of  peace  officers,  {4 108 

PRISONERS. 

Compensation  of  officers  for  trans- 
portation of,  {  586 107 

Compensation  of  sheriff  for  board 
of,  3  2 107 


PUTNAM,  MAGGIE  S. 
Change  of  name 


226 


QUARANTINE. 
Established  against  certain  states, 

countries,  etc.,  }  2 31 

Premises  within  the  territory,  j  3...     32 

Penalty  for  disregarding,  J  7 34 

Territorial  veterinary  surgeon  shall 
select  place  of,  J  13.. 39 

QUARTZ  LODES. 
Notice  of  representation  work  on, 
to  be  filed,  {  i ^  no 

QUAIL. 

Unlawful  to  kill,  J  i no 

RANGE  STOCK.  ATTACHMENT 
OF. 

How  attached,  J  r 112 

Possession    of,    under    mortgage, 

how  acquired,  2  2 112 

Time  attachment  holds  good,  {  3...  112 
Penalty  for  selling  attached  stock, 

i  5 "3 

Second  attachment,  §  6... 113 


REAL  ESTATE. 
Attachment  of,  |  i , 


"3 


ROADS  AND  HIGHWAYS. 
County  commissioners  to  let  con- 
tracts, {  I 114 

Same,  advertise  for  bids,  J  2, 114 

Bids,  how  made,  {  3 115 

Contractor  to  give  bonds,  2  5 -  ^^5 

Duties  of  road  supervisor  J  6 115 

Contracts  for  new  roads,  2  7 116 


ROAD  SUPERVISORS.  page. 

To  examine  and  report  to  county 
commissioners  condition  of  roads, 

etc.,  2  6 -  "6 

Appointment  of,  2  i '^7 

Appointment  of,  2  6 118 

Duties,  2  2  and  3 "7 

County  commissioners  to  examine 

accounts  of,  2  4; '^^^ 

Penalties  for  falsifying    accounts, 

etc.,2  5 "* 

ROAD  TAXES. 
Amount  and  on  whom  levied,  2  i-  '^9 

Manner  of  collecting,  2  2.... 1 20 

Duties  of  employers  regarding  col- 
lection of,  2  3 ^^ 

Duties  of   assessors    and   county 

treasurers,  2  4 —  ^^^ 

SALARIES. 

See  Compensation  of  County  's/ffieArs, 

SAW  MILLS. 

Duties  of  owners  and  operators  in 
regard  to  saw-dust,  2  i '^i 

SCHOOL  DISTRICT  BONDS. 
Limited  amount  of  bonds  to  be  is- 
sued, 2  I -  *22 

SCHOOL  TEXT  BOOKS. 

Uniform  Uiroughout  Montana,  2  i~  123 

Period  of  adoption,  2  3 '^3 

How  sold,  2  3 "3 

Terms  of  exchange,  2  3 "4 

Titles  and  prices,  2  5 ^^5 

Forfeiture    for    using    other    text 

books,  2  7 '^ 

Other  books,  \  9 -  126 

SCHOOL  TEXT  BOOK  COMMIS- 
SION, 

How  appointed,  \  i 127 

Duties,  I  2 127 

Compensation,  2  3 '27 

SHERIFFS. 

Compensation  of,  for  board  of  pris- 
oners, 2  2 107 

Compensation  of,  for  transporta- 
tion of  prisoners,  2  $86 107 

SILVER  BOW  CO.— BONDS. 

Payment  of,  2  1-2 146 

STOCK  INDEMNITY  FUND. 
Tax  of  one-half  of  one  mill   for, 

by  county  commissioners,  2  I3-**     39 
Claims  for  animals  killed  to    be 

paid  out  of,  2  10 36 
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STOCK  INDEMNITY  FUND      page- 

Mileage  and  per  diem  of  persons 
called  in  consuUation  by  territo- 
rial veterinary  surgeon  to  be  paid 
outof,2  II..... 38 

Expenses  of  killing  diseasi:d  ani- 
mals to  be  paid  out  of,  §  11 38 

No  expenditures  of,  in  one  year, 
further  than  surplus  of,  J  12 38 

$500  value  of  stock  exempted  from 
taxation  for,  J  16 39 

STOCK    INSPECTOR    AND  DE- 

TECrriVE  FUND. 
County  commissioners  to  levy    a 

tax,  i  II 94 

Exemptions,  {  13 94 

Expenditures  shall    not  exceed,  J 

14 94 

Bills  of  expense,  2  15 95 

Districts,  |  16 95 

SURVEYORS. 

See  County  Surveyors. 

SWINE. 
Running  at  large,  2  1193 128 

TAX  LEVY— TERRITORIAL. 
Amount  of,  2  i 128 

TERRITORIAL  AUDITOR. 
Authorizing  the  use  of  engraved 
fac  simile  of  signature,  2  i 1 29 

TERRITORIAL  PRISONERS. 
Governor  may  contract  for  keep* 

ing.S  1 57 

Duration  of  contract  limited,  2  i...  57 

Over  two  years  sentence,  2  2 57 

Persons  in  charge  ot,  2  4 58 

I'o  be  sentenced   to  penitentiary 

that  the  governor  contracts  with, 

I  5 58 

TEXAS  CATTLE. 
See  Domestic  Animals, 


THOMPSON'S  FALLS.                 page. 
Construction  of  a  road   from,  to 
Murraysville 223 

TOWN  SITE  PLATS. 
Surveying  of. 130 

VETERINARY  SURGEON. 

To  examine  animals  and  if  found 
free  of  disease  to  issue  certificate, 
J  2 32 

Unsound  animals  subject  to  his 
order,  2  2 32 

Authority  of,  to  quarantine  domes- 
tic animals  within  the  territory, 
2  3 32 

May  order  the  killing  of  diseased 
animals,  2  4*.. 32 

Shall    superintend    slaughter     of 

same,  2  5 34 

Shall   report  annually  to  the  gov 

emor,  2  6 34 

Has  full  authority  to  examine  all 
animals  passing  through  the  ter- 
ritory, 2  9 35 

Compensation  of,  2  n^ 37 

From  what  fund  paid,  2  n.. 37 

Duties  of,  2  2 31 

Owners  of  cattle  to  notify  him  of 
arrival  of  animals  in  the  terri- 

107,2  2 32 

Qualifications  of,  2  n. 38 

Term  of  office,  2  n 38 

Shall  give  surety,  2  n 38 

Shall    select    places    where  stock 

shall  be  quarantined,  2  14 39 

May  appoint  deputies,  2  18..........    40 

Qualifications  of,  2  i 130 

WATER  RIGHTS. 

Appropriation  of,  \2 i  Ji 

Proceedings  necessary  to  acquire, 

2  6 131 

Duties  of  appropriators,  2  7 132 

Already  acquired,  how  preserved, 

I  9 >32 

How  measured,  2  14 ^33 

YELLOWSTONE  CO. 

Date  of  meeting,  2  i *46 


